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PREFACE. 


TiiE  law  of  the  L'nited  States  in  avcTage  matters' 
presumably  follows  that  of  Ilngland  ;  at  least  such  was 
the  fact  at  the  time  of  our  separaticm  from  that  country. 
But  tlie  cosmo[>olitan  character  of  our  early  settlers, 
und  the  numerous  changes  in  the  naticmality  of  our 
Colonial  rulers,  have  left  their  permanent  impress  upon 
our  Courts  and  the  decisi(ms  made  by  them.  Espec- 
ially is  this  true  in  New  York  and  Pennsylvania,  in 
consequence  of  the  settlement  of  the  Dutch. 

By  the  precedents  set  by  our  State  Courts,  this  influ- 
ence has  become  widt^spivad,  and  we  now  find  ourselves 
in  much  that  relates  to  the  subject  of  general  average, 
seriously  at  variance  with  the  mother  country. 

'  St:e  Dixon,  on  Maritime  Law,  Norfolk,  1858;  Handbook  of 
Marine  insurance  and  .-^verage,  N.  Y.,  2d  Ed.,  1866;  on  the  Ad- 
justment of  General  Average,  Maritime  and  Ins.  Law,  N.  Y.,  1867; 
I^w  of  Shipping,  3d  Ed.,  N.  Y.,  1873.  Desty,  Shipping  and  Ad- 
miralty, San  Francisco,  1879.  t)uer,  on  Marine  Insurance,  2  Vols., 
N.  Y.,  1845-6.  Flanders,  on  Maritime  Law,  Boston,  1852  ;  on 
Shipping,  Philadelphia,  1853.  Kent,  Commentaries  on  Am.  Law, 
4  Vols.,  1 2th  Ed.,  N.  Y.,  1873.  Marvin,  on  Wreck  and  Salvage, 
Boston,  1858;  Report  to  Chamber  of  Commerce  and  Board  of 
Marine  Underwriters,  N.  Y.,  on  International  General  Average, 
X.  Y..  1^66.  Parsons,  on  Maritime  Law,  2  Vols.,  Boston,  1859'; 
on  Marine  Insurance,  2  Vols.,  Boston,  1868;  on  Shipping  and 
Admiralty,  2  Vols.,  Boston,  1869;  on  Contracts,  6th  Ed.,  3  Vols., 
Boston,  1873.  Phillips,  on  Insurance,  5th  Ed.,  2  Vols.,  N.  Y., 
1867;  Stevens  &  Benecke,  by  Phillips,  Boston,  1833.  Sherman, 
on  Marine  Insurance,  N.  Y.,  1841. 


iv.  PREFACE. 

This  variance,  prevailiii};  to  a  limited  extent  between 
all  maritime  nations,  has  attracted  the  attenti(m  of  the 
mercantile  community,  and  induced  the  attempt,  by 
combined  action  of  underwriters,  shipowners,  merchants 
and  others,  from  Europe  and  America,  to  secure  that 
uniformity  which,  under  certain  (circumstances,  is  emi- 
nently desirable. 

By  "International  Congress,''  held  at  Glasgow,  Edin- 
burgh, London,  York,  IJremen,  Antwerp  and  Frankfort, 
joint  action  was  secured,  and  rules,  based  upon  views 
expressed  at  York  (1804,)  and  Antwerp  (1877),  were 
combined  under  the  title  "York-Antwerp  Rules."' 

While  these  "Rules"  have  not  received  that  practical 
recognition  which  their  adv(K*at-es  desired,  it  must  not 
be  sui)poscd  that  the  labor  oi'  these  gentlemen  has 
been  without  result.  By  the  public  characttT  of  their 
meetings,  the  interest  in  the  questions  under  consider- 
ation has  become  general,  and  a  broader  and  more  lib-, 
eral  understanding  of  the  princi])les  governing  the  law 
of  average  has  been  brought  about. 

Since  the  date  of  the  first  Congress,  held  at  (Uasgow 
in  18G0,  numerous  Commercial  tuid  Maritime*  Codes, 
containing  regulations  for  the  adjustment  of  general 
average  have  been  framed,  while  others  have  been 
amended.  In  England,  moix?  especially,  the  change  has 
been  most  radical  and  salutarv. 

In  the  United  States,  uutramelled  ))y  the  rules  of  any 
written  code,  our  practice  is  ever  ready  for  the  consid- 
eration of  such  questions  as  tire  changing  conditions  of 
commerce  are  bringing  Ijefbre  us.  If,  in  some  degree, 
we  have  long  been  opposed  to  the  Statute  law  of  the 
great  maritime  countries  of  the  old  world ;  if  our  ap- 

*Vide  Appendix,  p.  602. 
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plication  of  the  principles  of  luw  carry  ns  to  the  verge 
of  that  debatable  ground  where  the  duties  and  acts  of 
the  carrier  for  hire  and  of  the  master  as  agent  for  all 
seem  to  merge,  we  have  the  satisfac^tion  of  noting  the 
gradual,  in  some  cases  rapid  advance  of  other  countries 
toward  that  standard  of  equity  long  recognized  in  this 
country  by  our  court.s  and  applied  by  our  adjusters. 
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Foreign  Legislation  ami  Practice. 

Akgkntink  RKPrnyc. — The  comiiiorcial  liv\v^^  of  the 
Kopublic  arc  regulated  by  the  '^Codigo  de  Coiiierico/" 
sanctioned  bv  the  Honorabb^  National  Con2:ress,  on  the 
tenth  day  of  Se])tember,  ISO'i. 

IJook  Third,  treats  of  averages,  general  juid  particu- 
hir. 

ArsTHiA  has  no  eonnnercial  code,  and  few  publivshed 
hnvs  regulating  average.''  Their  practice  is  largely 
based  on  the  French  Code,  considerablv  niodided,  how- 
ever,  throntrh  the  (lerman  and  Italian  element,  by  the 
laws  of  these  two  countries. 

Mr.  (ire(  nhani.  Agent  of  the  New  York  Board  of 
Underwriters,  at  Trieste,  writing  under  date  of  3()th  of 
December,  1873,  says  ''The  Code  Napoleon  is  used  here 
""  lor  regulating  General  Averages,  as  in  France  and 
"  Italy.  It  has,  however,  l^eiMi  altered  and  modified 
"  from  time  to  time  by  special  decisions  of  our  Tribu- 
'Muils;  and  in  I8G0,  the  Italian  (Jovernment  also  re- 
'•  vised  and  altered  it.  Ccmsequently,  our  Trieste 
"  Adjusters,  in  the  absence  of  any  positive  law  to  gov- 
''  ern  them,  require  the  insertion  of  a  clause  in  the 
'*  preliminary  average  bond,  binding  the  parties  inter- 
''  ested  to  abide  by  their  judgment  and  award,  without 
"  the  right  of  appeal,  said  award  being  founded  in  'ceqtio 
''  et  bono^  upon  the  Maritime  Law  most  generally  in  use 

'Codigode   Comercio   Nueva  Edicion  Corregida  y  Aumcntada, 
Buenos  Aires. 

=  See  the   proclamation   of  Marie   Theresa,  of  1673,  and    Edict 
Merchant  Marine,  vide  Levi,  Vol.  I,  p.  117. 
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••  lieiv,  viz.,  thi^  HJode  Napoli.vm ;'  with,  however,  cor- 
"^  tarn  julinitted  nuKlifications,  junon^st  which  1  may 
'■  name  as  eomprisetl  in  such  chiini.  th(*  pii ynient  and 
'"cost  of  fecdinji:  the  ship's  civw,  warehouse  rent  and 
"other  cliarges  that  may  be  incurred  by  the  ship,  should 
•'  she  bo  obliged  to  put  into  a  port  to  discharge  cargo 
''  and  undergo  repairs  for  the  coninion  safety  of  the 
-  sliip,  of  the  crew  or  cargo,  etc." 

"'Eflorts  liave  lK*en  nuide  and  are  still  boing  made  to 
**  establish  a  code  for  Austria,  but  with  no  result  as  yet, 
"as  the  judges  cannot  agree  about  it/* 

"The  majority  of  practical  persons  in  this  city,  are 
''  opposed  to  the  CJennan  Code,  particularly  to  the  parts 
"  ix'lating  to  'Insurances/  as  the  usages  in  (lermany 
"difler  very  materially  from  ours/' 

"In  memoralizing  the  (lovernment  n»cently  as  to  the 
"  want  and  necessity  of  liaving  a  special  Austrian  code, 
'•  it  was  recommended  not  to  deviate  viju/i  from  that  of 
"  France — which  has  been  so  long  in  use  here — though, 
••  at  the  same  time  suggesting  to  adopt  in  addition  to  it, 
'-  whatever  of  good  can  be  selected  from  the  (jerman 
'^  Code/' 

Through  the  kindness  of  Mr.  (Jreenham  and  Mr. 
Fillipo  Artelli,  Dispacheur  of  Trieste,  we  are  enabled 
to  pi"esent  a  statement  of  their  practice  on  the  different 
points  considered  in  this  work. 

Belgium. — Until  recently  the  French  Code  had  the 
force  of  law  in  Belgium  (save  where  modified  by  si)ecial 
enactments  or  decisions  of  the  Courts,)  and  the  Belgic 
practice  in  avero.ge  cases  followed  this  Code  as  a  basis.' 

'Cruysman's  Risques  de  Guerre.  Bruxelles  et  Leipzig,  1862. 
Ibid.  Des  Droits  de  Armatuers  Hriixelles,  i860.  Biot  Traite  de 
Droit  Commercial,  2  vols.     Bruxelles. 
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Since  September  1,  1879,  a  new  code  of  laws  regardiii}^ 
average  has  been  in  lorce.     Vide  Appendix,  p.  (i-M. 

We  have  to  thank  Mr.  Arthnr  Goemaere,  Disi)acheur, 
and  editor  of  "L'Precnrsor  d'Anvers,"  and  Mr.  Max 
Suremont  fils,  Dispacheur  of  the  same  eitv,  ibr  a  state- 
ment of  the  practice  in  Antwerp. 

Bolivia. — In  1848,  we  understand,  a  code  was  adopt- 
ed in  this  country  modelled  upon  the  French  (>()de  of 
1808. 

Brazil. — The  Practice  of  Brazil  in  average  matt<M-s 
is  based  upon  the  Codigo  C(mmiercial,  of  July  1st,  1850.' 

As  but  few  provisions  of  the  *'Code,"  however,  refer 
to  average  cases,  and  as  the  decisions  of  the  Courts  upon 
such  questions  appear  very  contradictory  and  uncertain, 
adjusters  follow  largely  the  customs  prevailing  in  the 
United  States,  when  not  in  direct  conflict  with  their 
Commercial  Law.  As  far  as  possible,  in  additi(m  to  the 
Code,  we  have  availed  ourselves  of  SeiL  Viegas'  iknn- 
incntaries.'' 

« 

Canada. — While  the  practice  of  Canada  follows  the 
English  customs  ;  the  /aw  of  average  matters  is  laid 
down  in  the  "Code  Civil.''  These  rules  in  some  cases 
differ  frcmi  the  practice  of  the  Adjusters. 

Mr.  William  Cooper,  Average  Adjuster  of  Montreal, 
is  our  authority  on  these  points. 

Chili. — The  commercial  laws  are  regulated  by  the 
Codigo  de  Comercio  de  la  Republica  de  Chile,  api)roved 

■ 

'  See  Spcnce's  Commercial  anil  Constitutional  Laws  of  Hrazil, 
London,  i866;  and  Consular  Regulations  of  the  Empire  of  Brazil, 
London  and  Liverpool,  1872.  Marvin's  Rept.  to  ('hamber  of 
Commerce,  p.  46. 

'O'Amigo  e  Conselheiro  dos   Commerciantes   Rio  de   Janeiro, 

•873- 
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by  the  President  of  tlio  R^'[)ul)li(\  on  the  2>>(1.  Novem- 
ber, 186'5,  to  take  eflFect  January  1st.  1807. 

The  Articles  made  use  of  in  this  work  ha\x*  })een  ex- 
tnictcd  from  the  last  edition  of  the  (A>de,  revised  aceord- 
inir  to  the  decree  of  July  2J)th.  1S74,  and  issued  (k*toher 
22d.  of  the  same  year.' 

Ci'BA. — The  j)rovisions  o'f  the  Spanish  (Axle,  were  ap- 
plied to  the  Island  of  Cuba  bv  a  decree  ol'the  1st.  of 
February,  1832;  as,  however,  jui  article  of  this  Code'' 
allows  adjustments  of  averajre  according  to  any  method 
mutually  chosen  ;  and  as  the  rules  of  the  Code  are  not 
accej)t^ble  as  equitable  and  satisfactory,  averages  aix) 
generally  apportioned  under  a  form  of  compromise,^  and 
in  practice,  the  customs  of  the  United  States  ai^e  usually 
followed. 

Denmark. — The  Danish  Commercial  Code  treats  the 
subject  of  general  average  in  by  no  means  an  exhaus- 
tive manner.  A  collection  of  fifty-two  articles,  based 
not  only  (m  the  principles  contained  in  the  Code,  but 
also,  on  the  ancient  usages  upon  the  subject  was  there- 
fore made.  In  1850,  this  collection  received  the  Royal 
confirmation,  thereby  acquiring  an  official  character. 
It  is  at  present  exclusively  in  force  in  Denmark,  under 
the  title  of  "Insurance  Convention  of  1850,"*  having 

*  Santiago,  1874.  -  Codigo  de  Comercio,  §  966.  The  requirements 
of  this  article  will  not  prevent  the  interested  parties  from  making 
such  special  agreements  as  they  may  think  proper  regarding  the 
liquidation  and  payment  of  the  averages;  and  such  agreements 
may  be  enforced,  though  different  from  the  rules  laid  down  in  the 
(rode. 

'Marvin's  Rept.,  p.  48. 

*  Copenhagen,  1862.  Laws  and  regulations  relating  to  General 
Average,  collected  from  the  Legislation  of  the  Kingdom  of  Den- 
mark, the  Dutchies  of  Holstein,  Schleswig  and  Lauenborg. 
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becoiiKMi  part  of  the  provisions  of  tho  Koval  Charter, 
granted  in  that  year  to  the  Copenhagen  St^a  Insurance 
Company. 

Certain  cleHeieneies  (cas/^s  omissi)  in  this  Convention, 
are  decided  as  the  cases  arise  by  tlie  Hureau  of  Adjusters. 

The  inconvenience  of  such  a  condition  of  the  hiw  is 
vOrv  obvious ;  and  a  lioval  Commission  has  been  at 
work  since  187o,  charged  with  the  duty  of  thoroughly 
revising  the  general  Commercial  Code. 

It  is  expected  that  the  hibors  of  this  commissitm  will 
h'^  fully  completed  in  the  course  of  this  year,  and  the 
legislative  power  ui  Dennuirk  will  shortly  be  occupied 
with  the  consideration  of  the  new  project  of  law. 

The  chapter  oi*  the  project  relating  to  general  aver- 
age has  been  alivady  prepared  with  its  "motives."  In 
it,  the  provisions  of  the  •'York  and  Antwerp  Rules'' 
have  been  adopted  with  the  exception  of  those  relating 
to  jettison  of  deck-loads.  For  example  (contrary  to 
the  Danish  law  at  i)resent),  damages  arising  from  press 
of  sail,  also  the  value  of  the  wreck  cut  away,  which  has 
been  broken  by  accidents  of  the  sea  lx*foix»  the  cutting 
awa\*,  will  not,  in  future,  benuule  good  in  general  aver- 
age. With  respect  to  the  making  good  of  deck  cargo 
jettisoned,  the  "^Project"  retains  the  ju'esent  rule  by 
which  the  deck  load  is  ma.de  good  if  jettisoned  to  lighten 
a  ship  that  is  ashore.  The  Project,  however,  allows 
the  right  of  those  parties  who  have  mutually  agreed  to 
the  taking  of  cargo  on  deck,  to  Inwe  a  general  average 
contribution  in  case  of  jettison  of  it.  This  rule,  how- 
ever, as  stated  in  the  -Mnotives,"  was  only  provisionally 
admitted  by  the  authors  of  the  "'Project"  for  the  purpose 
of  aflbrding  an  o})portunity  for  a  thorough  public  discus- 
nit  m  of  the  matter. 
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That  part  of  the  oth.  '^York  and  Antwerp  Rule/' 
which  pi'esc-rilH's  that  daniajze  arisinfr  from  intentional 
stninding  of  a  versed  that  is  chMven  on  the  shore  or 
rocks,  shall  not  he  made  jr(K)d,  has  not  l)een  inseiled  in 
the  "Project,'  iKrause  it  was  considere<l  that  the  gen- 
enil  principle  that  a  sacrifice  nnist  l)e  made,  would  . 
openite  to  the  exclusion  of  compensaticm  for  such 
damage.' 

To  a  translation  of  these  rules  of  the  Convention  of 
18o(),  furnished  hy  the  (..\)penhagen  Delegates  to  the 
International  (Jeneral  Average  Committee,  and  pub- 
lished with  the  i)r(K'eedings  of  that  Society,  we  an*  in- 
debted lor  a  statenu»nt  of  their  hiw ;  this  has  been 
supplemented  by  a  memorandum  of  their  practice, 
kindly  provided  by  Mr.  Johannes  Middle boe,  Dispach- 
eur  of  Copenhagen. 

This  gentleman,  writing  upon  this  subject,  remarks : 
•^'l  beg  leave  to  insert  a  few  introductory  lines  concern- 
ing the  state  of  the  legislati(m  in  this  country  with  re- 
gard to  maritime  and  average  matters.  The  Statutes 
of  Christian  V.,  of  April  15th.,  1G83,  in  Book  IV.,  treat 
of  Maritime  Law ;  and  although  obsolete  on  many 
points,  and  repealed  by  a  number  of  statutes  and  cus- 
toms in  course  of  time,  this  is  still  the  only  Code  we 
possess  on  this  subject. 

'"This  Code  Avas,  however,  an  excellent  work  for  the 
time  at  which  it  appeared,  and  laid  down  the  correct 
principles  of  general  average  ;  but  it  is  evident  that  a 
Code  of  such  ancient  date,  must  become  insufficient  in 
the  course  of  time ;  especially  in  general  average  and 
maritime  matters,  Avhich  will  always  be  influenced  by 

'  Denkschrift  Int.  Gesetzliche  Regel,  Grossen  Haverii,  R.  Ulrich. 
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the  international  (•onnnuni(%'iti()n  oceiKsioned  by  trade 
and  ti^liippinfr. 

"Our  present  law  in  these  matters  is,  therefore,  ibr 
the  most  part,  a  'laiu  of  custom.'^ 

'*Bv  these  introductory  remarks,  1  onlv  wish  to  call 

,  your  attention   to  the  (act,  that  in  giving  my  answers 

to  the  various  questions  put  forward,  I  have,  in  most 

instances,  not  been  guided  by  the  Codc^  f)ut  by  custom, 

Ecuador. — At  i)resent,  the  Spanish  Code  is  in  force 
in  this  countrv. 

A  Code  has,  however,  been  prepared  and  is  at  pres- 
ent before  Congress  for  action.  It  is  not  yet  in  print, 
so  we  are  unable  to  present  it  here. 

Egypt. — Until  the  31st.  of  January,  1876,  the  Com- 
mercial Code  of  Turkey  was  in  force  in  Egypt.  Since 
that  date  the  Egyptian  Code  of  Commerce  and  Marine 
has  been  in  force.  This  is  based  upon  the  French  and 
Italian  Codes.' 

In  case  of  dispute,  regarding  questions  of  average, 
between  the  ship-master  and  the  consignees  of  cargo  or* 
others,  where  all  parties  to  the  controversy'  are  of  the 
same  nationality,  the  case  is  brought  before  the  Con- 
sular Court  of  the  country  to  which  the  litigants  behmg, 
and  the  case  is  decided  according  to  the  law  of  that 
country. 

But  where  the  nationality  of  the  contestants  is  not 
the  same,  the  suit  is  to  be  tried  before  the  Egyptian 
Tribunals,  a  minority  of  whose  members  are  natives. 

A  verge  adjustments  in  the  Egyptian  Courts  are 
made  up  in  accordance  with  the  Egyptian  Commercial 
and  Maritime  Code  (tit.  XII.),  which  is  very  similar  in 

'Vide  Appendix,  p.  621. 
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this  nsjKX't,  to  tli(*  (lisjx)sitiuni^  of  the  Freiu'h  (tit.  XI. 
and  XII.,  §  397,  etc.)  and  It^ilian  (tit.  IX.  and  X.. 
§  -"iOfi,  etc.)  CodcH.  If  the  parties  are  of  the  same  nat- 
ionality, any  apjx^al  must  be  made  in  Constantinople 
for  British  subjects,  in  Aix  for  FriMich,  Ancora  for  Ital- 
ian and  Trieste  for  Austrian. 

If  Ix'tween  parties  of  different  nationalities,  the  case 
comes  in  the  first  instance,  befori*  the  I^fi^yptian  Tribu- 
nal of  Commerce,  which  is  composed  of  three  Europi^in 
and  two  native  judges,  and  of  two  commen*ial  assessoi's, 
one  Eumpean  and  one  native. 

Either  party  can  appeal  against  the  decree  of  this 
Court,  to  the  Court  of  Appeal,  in  which  five  Iluropean 
and  three  native  counsellors  sit.  The  Eun)pean  por- 
tion of  the  Court  is  composed  of  (me  mcmlx^r  from  each 
of  the  following,  viz  :  Austria,  France,  Germany,  Italy, 
Great  Britain  and  the  United  States. 

England. — Our  remarks  regarding  the  English  pnic- 
tice,  have  been  largely  drawn  fn>m  the  many  valuable 
text-books,  by  which  this  law  is  so  admirably  illus- 
trated, thoroughly  supplying  the  absence  of  codification. 

A  perusal  of  the  works  of  Benecke,'  Stevens,'  Mar- 
shal,^ Hughes,*  Park,'  Amould,*  Baily,^  Hopkins^  and 
Lo^vndes,'  will  fairly  present,  not  only  the  grow^th  and 

'Stevens  &  Benecke  by  Phillips,  Boston,  1833.  *  Stevens  on 
Average,  ist.  Am.  Ed.  Phila.,  181 7.  'On  Insurance,  ist.  Am.  Ed. 
Boston,  1805.  *On  Insurance,  London,  1828  and  N.  Y.,  1833. 
*On  Insurance,  2  Vols.,  8th.  Ed.,  London,  1842.  *0n  Marine 
Insurance,  4th.  Ed.,  2  Vols.,  London,  1872.  'On  General  Aver- 
age, Londen,  1856.  'Handbook  of  Average,  3d.  Ed.,  London, 
1868.  On  Insurance,  London,  1867.  The  Port  of  Refuge,  Lon- 
don, 1877.  ' On  General  Average,  3d.  Ed.,  London,  1878.  Ma- 
rine Ins.,  London,  1881.  Abbott  on  Shipping,  8th.  Ed.,  by  Shee, 
London,  1850.  Lee's  Laws  of  British  Shipping  and  Marine  Ins., 
Bingham,    loth.  Ed.,  London,   1877.     Levi's  Coml.  Law  of  the 
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prof^ress  of  their  laws  uiui  customs,  but  their  present 
status,  merits  and  deficiencies. 

Finland. — The  ''Code  Maritime"  of  Finland,  issued 
in  accordance  with  the  Ordinance  of  April  loth,  1S74,' 
and  in  force  fnmi  the  1st  ol'  May,  following,  promul- 
gated jit  Helsingfors,  June  9th,  187o,  revokes  the  Ordi- 
nance of  January  81st,  18{K),  relating  to  shipping. 

This  "Code"  treats  of  ships,  ship-owners,  captains, 
crew,  affreightment,  lx>ttomry,  average,  collision,  ship- 
wreck, stranding,  flotsam,  insurance  contracts,  obliga- 
tions of  vniderw  ritcr  and  assured,  payment  under  the 
policy,  competent  tribunals  and  of  procedure  in  average 
matters.     Articles  138  to  154,  relate  to  averages. 

France. — Especially  rich  in  the  literature  of  commer- 
cial and  maritime  law,  this  country  was  one  of  the 
first  in  modern  times  to  codifv  such  la^vs ;  wdiich  codifi- 
cation,  has  proved  the  guide  of  nearly  all  Continental 
nations,  as  well  as  of  the  South  American  Republics. 

Here  we  find  F]nierigon\s'  and  Valin's^  Conunentaries 
on  the  Ordinance  de  la  Marine,  and  Boulay-Paty,*  Par- 

World,  4th.  Ed.,  4  Vols.,  London,  1876.  Maclachlan  on  Shipping, 
2d.  Ed.,  London,  1876.  Maude  and  Pollock,  Law  of  Shipping  and 
•Insurance,  London,  1864.  Beawes  Lex.  Mercatoria,  London, 
181 3.  Magens  on  Insurance,  London,  1755-1787.  Mayne  on 
Damages.  Holt  on  Shipping.  Report  of  the  Association  of  Aver- 
age Adjusters  on  the  **Customs  of  Lloyds,"  London,  1874.  An- 
nesly  on  Marine  Insurance,  N.  Y.,  1808.  Millar  on  Insurance, 
Edinburgh,  1787.  Hildyard  on  Marine  Insurance,  Harrisburg, 
1847.     iiarn  on  Marine  Insurance,  London,  1801. 

'  Helsingfors.  Imprimerie  de  I'Etat,  1877,  translated  from  the 
original  Swedish  into  French. 

'On  Insurance,  by  Boulay-Paty,  '2  Vols.,  Rennes,  1827,  and 
trans,  by  Meredith,  London,  1850,  i  Vol.  Same  on  Maritime 
Loans,  Hall,  trans.,  Baltimore,  1811.  ^  Com.  Ord.,  1681.  Ro- 
chelle,  1760.     *  Droit  Com.  Mar.,  Paris,  1834. 
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dc?i»<ius,'  Cauvet,''  Frignet/  Dailoz/  Morel,^  Ikularride,^ 
Alauzet,"  I)e  Courcv^  and  a  host  oi'  other  oomnienta- 
tors  upon  the  Commennal  Code  of  1808. 

These  have  been  hirgely  (juoted  lh)ni ;  amd  to  these 
and  the  information  supplied  by  Mr.  Eniile  Sorel,  Cour- 
tier d'  Assurance  of  Havi^e,  we  are  indebted  for  this 
part  of  our  work. 

The  Code  de  (Jonuneree  was  |)roniulgated  September 
loth,  1807.  and  took  eflbct  on  and  aller  January  Ist, 
1808. 

A  new  j)rojeet  of  law  has  been  framed,  which  is  in 
some  respects,  a  great  improvement  upon  the  j)n»sent 
(!ode,  'OS  it  has  not  yet  Jx^come  hiw,  it  is  ])laced  in  the 
Appendix. 

'De  Droit  Coml.,  5th  Ed.,  6  Vols.,  Paris,  1840.  'Traite  Sur 
Assurances  Maritinies,  2  Vols.,  Paris,  1862.  'DcsAvaries,  2  Vols., 
Paris.  1859.  ■*  Dalloz  Dicty.  Genl.  de  Juris,  6  Vols.,  Paris.  ^  Des 
Avaries,  du  Jet.  et  de  la  Contb.,  Paris,  1874.  *Conimentaire  du 
Code  de  Com.,  2d.  Ed.  (Droit  Mar.,  7  Vols.),  Paris,  1871. 
*  Comty.  du  Code  de  Com.,  i  Vol.,  2d.  Ed.,  Paris,  1871. 
"'Reforme  de  Droit  Mar.,  Paris,  1867.  Lafond  de  Lurcy  Guide 
Genl.  de  Ass.  Marit.,  Paris,  1855.  Pothier  Maritime  Contracts, 
Gushing  trans.,  Boston,  1821.  Rogron  Code  de  Com.  Expliqu^, 
nth.  Ed.,  Paris,  1868.  Pritchard's  Admiralty  Digest  (notes).  2d. 
Ed.,  2  Vols.,  London.  Delaborde  Des  Avaries.  Vincens  Legis- 
lation Coml.     Rivera  Code  Francais  et  Lois  Usuelles,  Paris,  1876. 

Fremery  Etudes  Droit.  Coml.  Devilleneuve,  et  Masse.  Dicty. 
Contentieus  Coml.  Sirey  Collection  complete  des  Lois,  1 791-1873, 
63  Vols.,  Paris.  Manuel  Droit  Coml.  (Droit.  Mar.),  Hoechster  et 
Sacre,  2  Vols.,  Paris,  1876.  Anthonie  de  St.  Joseph  Concord- 
ance des  Codes  de  Com.  Etrangers,  Paris,  1841.  Caumont  Dicty. 
Universal  Droit.  Coml.,  Paris,  1867.  Bravard-Veyrieres Traits  de 
Droit.  Com.,  Paris,  1876.     2  Post  p.  605. 
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Gekmany  possesse»s  one  of  the  most  iv(*(»ut  and  proh- 
iibly  the  most  perfect  code  extant.* 

This  was  adopted  on  the  first  of  March,  1802,  after 
having  been  under  ccmsideraticm  and  subject  to  revision 
bj  committees  from  the  principal  commercial  cities  for 
some  years. 

It  is  now  the  Commercial  Law  ibr  the  entire  (ler- 
manic  Confederati(m,  tliougii  alhnving  to  th(*  several 
states  the  right  to  alter  or  amend,  to  a  certain  extent, 
some  of  its  provisions. 

The  completeness  of  this  hiw,  leaves  c(mii)aratively 
few  points  open  for  adjudication;  thanks,  however,  to 
a  number  of  Dispacheurs  of  this  country,  a  very  full 
{statement  of  their  practice  is  present<?d,  which,  by  com- 
parisoft,  shows  the  difli'erences  in  their  local  customs. 

We  take  this  oppoi'tunity  of  acknowUnlging  the  cour- 
tesy of  the  hite  Mr.  Carl  (Iraef,  Agent  of*  Underwriters  ; 
and  of  Messrs.  H.  Theo.  Hack  and  J.  F.  Kaufman,  Dis- 
pacheurs of  Bremen  ;  of  Mr.  F.  M.  Edward  Johns,  the 

*  **Allg:'ineincs  Djutsches  Haiuielsgesetzbuch,"  2d.  Kd.,  Bremen, 
1867.  See,  however,  the  excellent  translation  by  Mr.  K.  E. 
Wendt,  in  ^'Maritime  Legislation,"  London,  2d.  Ed.,  1871.  Ma- 
kower's  ''Mit  Konimentar,"  IJerlin,  1877.  Mitternieir  Grundfoze 
des  gemeinen  duetsrhen  Privatrtclus,  etc.,  Regensburg,  1843. 
'I'echlenborg  IJodmeri  nnd  Havarie  Grosse,  B.emen,  1858.  Ibid. 
Seerecht,  Hremen,  1857.  Meno  Pohls  Darstellung  des  gemeinen 
deutschen,  Hamburg,  1823-4,  1830.  Kaltenborn.  Enrop  Sterecht, 
Berlin,  185 1.  Bremen  (Conditions  of  Insurance,  Bremen,  1875. 
Hamburg  Genl.,  Comlitions  of  Marine  Insurance,  Hamburg. 
Nolle-Benet  ke's  System.  Hamburg,  1852.  Herman  Laugenbeck 
Arnnenfungen  Hamburg.  Seerecht,  2  Vols.,  Hamburg,  1740. 
Dankschrift  die  Internaiionale  der  Grossen  Havarie,  R.  Ulrich, 
Berlin,  1878.  Schumacher,  Hamburg,  1829.  Tonnies  Ueber 
.\varie  Grosse,  Hamburg,  1823.  Jacobsen's  Laws  of  the  Seas,  .M- 
tona,  1815,  trans.  Frick,  Ballo. ,  1818. 


PREFACE.  xvii. 

OflBcial  Adjuster  of  Hamburg;  of*  Charles  H.  H.  FrauckJ 
L.  L.  D.,  of  Lubeck  ;  of  Mr.  Richard  Biill,  Adjuster  of 
Stettui ;  and  of  Mr.  R.  Ulrich,  Secretary  Inteniatiou- 
alen  Transport- Versicherungs  Verbandes,  IJerlin. 

Greece. — ()n  the  first  of  May,  183*3,  (J recce  adopte<l 
the  French  Code. 

Hayti. — On  the  first  of  July,  1S27,  Hayti  adopted  a 
Commercial  Code,  which,  in  average  mattei>«,  is  identi- 
cal with  the  French. 

Holland. — The  Wetlxx?k  van  Koophandel,  i-egulat^'s 
the  adjustment  of  averages  in  Holland.* 

This  work  was  placed  before  the  public  in  182(5,  but 
owing  to  political  disturbances,  did  not  Ix^come  a  law 
until  October  1st.,  1838. 

We  owe,  also,  to  Drs.  Wertheim,  Asser  and  Hartogh, 
Dispacheurs  of  Amsterdam ;  Messrs.  L.  C.  Driebeck, 
and  C.  C  Dutilh,  Dispacheurs  and  Advocates,  of  Rot- 
terdam; and  to  the  late  J.  P.  Bredius,  M.  P.,  Ad- 
juster of  Dordrecht,  the  necessary  data  regarding  the 
practices  of  these  ports. 

Regarding  the  partial  want  of  unifonnity  in  the  cus- 
toms of  these  ports,  Mr.  Bredius  writes :  "The  /auf  of 
•'  this  countrv'  is  quite  the  same  in  every  one  of  the 
••^  ports  ;  the  difference  you  may,  perhaps,  find  between 
"  the  Amsterdam,  Rotterdam  and  Dordrecht  colleagues 
•*  is  not  so  much  to  be  attributed  to  different  local  cus- 
•'  toms,  as  to  their  different  views  in  explaining  and 
'*  applying  the  law." 

*  A  delegate  to  one  of  the  recent  International  General  Average 
Congresses  and  author  of  **Bodmeria''  and  **Herstellung  eines 
allgemeineines,"  Dresden,  1873. 

'"Negoc  d'Anosterdam,'*  Ricardo  Vander  Kessell,  p.  284.  Mol- 
ster,  Handbook  von  Avaryen,  1858. 
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Italy. — The  Codice  di  Comercio,  issued  by  the  late 
King,  and  taking  effect  from  the  1st.  of  January,  1866, 
is  largely  based  upon  that  of  France.  The  law,  as 
therein  laid  down,  the  Commentaries  of  Borsari'  and 
Gargulio,"*  with  much  infonnation  kindly  placed  at  our 
disix)sal  by  Mr.  C  CI ri tanner.  Sub  Manager  of  the 
Italia  Societa  di  Assicurazione ;  Sen.  Seb.  Vallebona 
and  Mr.  Ernest  Acier,  Royal  Average  Staters  of  Genoa, 
is  the  foundation  of  our  ivmarks  Regarding  Italian  law 
and  practice.  Tlie  Italian  law  is  virtually  the  same  in 
all  the  ports  of  the  Kingdom. 

Malta. — The  municipal  law  of  Malta  regarding  "In- 
surances" (chap.  IX.),  having  been  drawn  up  in  con- 
formitv  with  the  French  "Ordhiance  de  la  Marine,"  its 
requirements  are  mostly  similar  to  the  French  Code.^ 

Malta,  how  ever,  Ijeing  a  British  Colony  is  so  far  sub- 
ject to  the  laws  ol*  that  country  that  the  rulings  of  the 
municipal  law  are  made  to  confomi  to  the  laws  of  Eng- 
land. 

Mexux). — Has  a  Commercial  Code*  wherein  general 
averages  are  regulated  very  much  as  they  are  in  Spain. 
This  was  published  under  the  authority  of  President 
Santa  Anna  in  1854.  It  has  not,  apparently,  been  re- 
vised since  that  date. 

'  Codice  di  Comercio  del  Regno  d'  Italia  annotato,  Luigi  Bor- 
sari,'2  Vols.  Napoli,  1868.  -  Commentario  al  Codice  di  Comer- 
cio del  Regno  d'  Italia. 

^See  Compendio  ui  Diritto  Commerciale  Maltese  (Malta,  1841), 
Levi  Com.  Law,  p.  175. 

*  Codigo  de  Comercio,   Mexico,  1854.     Vide  Api)endix,  p.  609. 
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Norway. — Tlu»  \A)f  6m  S)iart(.'n'  (Luw  ol'  Naviga- 
tion), issued  MaiTli  24tli.,  IS(5M,  ix*}riilate8  average  ad- 
justments in  Norway. 

This  work  is  not  a  conunereial  eode,  ))nt  deals  en- 
tirely with  maritime  mattei's. 

The  law  has  been  in  fim*e  sinee  Jannarv  1st.,  ISdl. 
In  addition  to  the  I'eguhitions  therein  hiid  down,  we 
inive  to  thank  Mr.  Axel  Winge,  I)ispat<'hor  of  ( Chris- 
tiana, and  Mr.  Nikohii  Moller,  Dispiu^hor  of  Porsgrnnd. 
for  much  vahiable  infonnation  regarding  their  practice. 

Refei'ence  has  also  lieen  made  to  the  '^Cieneral  Nor- 
wegian Marine  Insurance  Plan,"  of  ()ctol)er,  1871,  pub- 
lished bv  the  Connnittee  of  Management  of  the  Norwe- 
gian  Veritas,  and  in  use  by  most  of  the  marine 
insurance  coiiipanies  :  as  to  this  Mr.  Winge  writes  : 
"  You  will  observe  that  our  Law  on  Navigation  contains 
"  nothing  alnrnt  insurances.  Our  companies  and  mutual 
''  associations  were  therefoi-e  limited  to  their  own  \Stat- 
utes';  those  of  most  of  our  companies  being  based  on 
the  Hamburg  Marine  Insurance  Conditions,  until  the 
"plan  of  1871  appeared,  when  most  of  our  companies 
*'  and  mutual  associations  accepted  it  as  a  basis  for 
'*  their  assurances,  yet  the  mutual  associati(ms  with 
"  some  modifications. 

''  Points  w^hich  the  plan  has  not  provided  for,  will  be 
"judged  according  to  the  old  Marine  Law  of  Christian 
*'  V,,  from  the  seventeenth  century,  in  as  far  as  the 
"  paragraphs  are  not  revoked  by  the  Navigation  Law. 
"  There  exists  no  difference  of  custom  in  the  ports  of 
"  Norway,  as  to  practice  in  general  average  cases ;  but 

'Lof  dm  Sofarten,  Christiana,  i860.  We  have  relied,  however, 
upon  a  translation  in  the  French  language,  contained  in  the  '*Re- 
cuiel  de  Lois  Resolutions,"  etc.,   published  at  Christiana  in  1861. 
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'•  as  we  have  4i  multitude  of  official  average  sUiters,  an 
**  'embarras  de  ricliesse/  it  happens  in  cases  for  which 
**  the  Code  has  no  rule  that  the  opinions  of  the  Dis- 
'*  pacheurs  differ  on  one  point  or  another;  and  if  the 
••  statements  are  not  disputed,  or  payment  refused  by 
"'  the  interested  parties  and  thereby  brought  before  the 
"  courts,  such  differences  of  opinion  may  sometimes  live 
*'  until  a  decision  of  the  Supreme  Court  puts  an  end  to 
"*  them.  At  all  events,  they  can  only  exist  in  matters 
•'  of  inferior  consequence." 

Peru. — The  Codigo  de  Comercio  de  la  Republica  del 
Peru,  pn)mulgated  April  30th.,  1853,  and  in  force  from 
the  15th.  May  following,  is,  w^th  some  modifications, 
similar  to  the  Spanish  Code. 

Book  third,  title  fourth,  treats  of  averages ;  and  fol- 
lows literally,  the  Spanish  law  on  the  same  subject.' 

There  are  no  professional  average  Jidjusters  in  Peru, 
sfcitements  of  average  being  made  by  merchants  chosen 
J)y  the  master  and  by  the  consignee  of  cargo ;  and  the 
merchants  selected,  are,  as  a  rule,  "symbolized  by  the 
flag  of  the  vessel  arriving  with  average."  These  gen- 
tlemen are  more  governed  by  the  laws  of  their  own 
country,  than  by  the  rules  of  the  Peruvian  Code.  We 
have  to  thank  Mr.  Henry  S.  Wetmore,  of  Callao,  for 
the  practical  answers  to  the  questions  here  dealt  with. 

Portugal. — The  Codigo  Commercial'  has  been  in 
force  since  the  18th.  of  September,  1833. 

This  law  w^as  drawn  up  by  a  single  jurist  and  is  based 
largely  upon  the  Spanish  and  Dutch  Codes. 

'  First  Ed.  Lima,  1853. 
'Coimbra  Ed.  of  1871. 
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RrssiA. — The  KuHsian  "SSswod"'  would  appear  t4) 
have  been  begun  imder  the  auspices  of  Peter  the  Great ; 
he,  however,  did  not  live  to  see  the  completion  of  the 
work,  which  occured  during  the  reign  of  Queen  Cath- 
erine 11. 

This  c<xle,  which  l>ecame  a  law  January  7th.,  182fi, 
consisted  in  a  compilation  and  condensing  of  all  the  old 
edicts  and  ukases  of  the  J^mpire,  .and  is  much  more  ex- 
tensive in  its  authority  than  any  of  the  commercial 
codes  of  Europe,  embracing,  as  it  does,  a  great  variety 
of  subjects,  and  covering  the  ground  occupied  in  other 
countries   by  civil,  commercial,  penal  and  other  codes. 

This  law  is,  at  present,  printed  in  both  Russian  and 
(iennan.  The  second  German  edition'  Ijeing  more  ac- 
cessible, has  served  the  purpose  of  this  work. 

As  this  code  leaves  much  to  be  desired,  through  its 
silence  on  many  impoitant  points  of  our  subject,  the  in- 
formation furnished  by  Mr.  Cjirl  Ueimburger,  the 
Official  Adjuster  of  St.  Petersburg,  becomes  doubly 
valuable.  Thanks  to  this  gentleman's  kindness,  a  more 
complete  sketch  of  their  law  is  presented. 

Spain. — The  "Codigo  de  Comercio,"  promulgated 
May  30th.,  1829,  and  infotce  from  the  Ist.  of  January, 
1830,  regulates  maritime  and  commercial  law  in  this 
Kingdom. 

By  "Royal  Letters  Patent,"  the  regulations  of  this 
Code  were  extended  to  Cuba,  under  date  of  February 
Ist.,  1832;  to  Porto  Rico,  17th.  February,  1832;  and 
to  the  Philippine  Islands,  26th.  July,  1832. 

To  the  "Notations"  upon  this  code  by  Senors  De  la 
Sema  y  Garcia,  in  the  revision  of  December,  1868,^  and 

'Sswod  Sakonow,  Riga,  1842.     '2d.  Ed.^  Riga,  1851. 
'5th.  Ed.,  Madrid,  1869. 


xxii.  PKEFACK. 

to  the  statement  of*  pnu'tice  obtained  through  the  kind- 
ness of  Senor  Salvador  Viniegra,  Adjuster  of  Cadiz/  we 
are  indebted  for  the  observations  upon  Spanish  hiw  and 
practice. 

The  practice  in  regard  to  the  adjustment  of  averages 
is,  we  are  infonned  bv  Sen.  V^ignau  of  Ah'cante,  virtually 
the  same  in  Jill  the  ports  of  the  country.  A  movement 
is  now  on  foot  in  Spain,  tending  toward  a  revision  of 
their  Commercial  Ccxle. 

Sweden. — (Jeneral  averages  aiv  governed  ))y  tlie 
"Sjolagen/''  which,  similar  to  the  Lof  6m  Sofarten  of 
Norwav,  treats  solelv  of  nniritime  affairs.  This  law^ 
hais  been  in  force  since  Fel>ruarv  23d.,  1864. 

The  Average  Statt^r  in  Sweden  (as  in  Hamburg  and 
St.  Petersburg),  is  a  public  officer,  appointed  by  the 
government,  and  treating  average  matters  as  a  judge, 
His  decisions  are  valid  at  law^  if  not  ap})ealed  against 
within  a  certain  time. 

While  stating  the  law  and  practice,  u[X)n  many  points 
untouched  by  the  Code,  our  authority  must  remain 
incognita.  We  here  take  the  liljerty,  however,  of  ex- 
pressing our  test  thanks  to  the  gentlemen  wdio  so  kindly 
placed  this  data  in  our  hands. 

Turkey. — There  were  no  special  laws  relating  to  com- 
merce and  general  average  in  Turkey  until  recently, 
and  it  was  customary  for  masters  of  vessels  seeking  the 
adjustment  of  a  general  average  to  apply  to  the  Consul 
of  his  country,  who  appointed  the  adjuster  for  the  case ; 
hence  it  followed  that  the  law  of  the  vesseFs  flag  was 
usually  taken   jvs   the   standard    for   the   adjustment. 

'  And  author  of  Estudio  sobre  la  classification  de  las  Averias, 
Cadiz,  1878.     =*  Stockholm,  1874. 


PREFA(;K.  xxiii. 

Witliin  recent  veaiv.  liowever.  a  c(Mle  has  Ik'cii  drawn 
up  based  iiixMi  the  Fix»ueh  law.  The  rules  of  thw  Code, 
however,  only  apply  to  vessels  under  the  Ottoman  flag, 
:is  to  all  others  the  old  praetiee  prevails. 

United  States  of  Colimbia. — The  '^Ccnligo  de  Coni- 
ercio  para  los  Estados  Tnidos  de  Colombia,"  was  sanc- 
tioned by  the  National  Congress  in  1870,  modified  by 
the  law  of  the  10th.  and  11th.  of  March,  1878.' 

Title  \'I.  i-elates  to  *'The  risks  and  damages  of  mari- 
time transportation,"  and  thereunder  to  averages. 

UKrcJiAY. — The  ''CcKligo  de  Comercio,"'' promulgated 
bv  the  Pnnisional  CJovernment,  Mav  20th.,  1865,  is 
liased  on  that  of  the  Argentine  Confederation — in  many 
instances  following  it,  article  for  article,  literally. 

\''EXEzrELA. — The  Conunercial  Code  of  Venezuela, 
sinictioned  bv  (General  (Juzman  Blanco,  Provisional 
President  of  the  Republic,  on  the  20th.  of  February, 
1873,  and  now  in  force,  taking  effect  April  27tli.,  1873,^ 
su|x?rsedes  the  fonner  code  pronndgated  August  29th., 
1862. 

Wallacmiia,  January  1,  1841,  adopted  a  Commercial 
Code. 

Titles  XI.  to  Xn.  treat  of  Avei*ages,  Jettison  and 
Contribution,  etc.  Articles  r>56  to  595  agree  wnth  arti- 
cles 397  to  436  of  the  Frencli  Cixle. 

*  Bogota,   1874. 

"Edition  of  1872,  Montevideo. 

'Official  Ed.,  Caracas,  1873.  ^^  ^*'^^  ^^^  Exposicion  del 
Codigo  de  Comercio  por  Luis  Sanojo,  2  Vols.,  Caracas,  1874. 
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GENERAL   AVERAGE. 


Part  I. 


GENEKAL  PRINCIPLES. 


Common  Interest — Voluntary  and  Deliberate  Act — Must 
an  Alternative  Exist — Successful  Result — Immediate 
and  Necessary  Consequences — Not  the  Cause  of 
Danger — Not  included  under  the  Contract — Consul- 
tation— A  Sacrifice  made  where  a  single  interest  only 
is  at  risk — Values  m^ade  good  contribute.' 

A  general  average  arises  through  the  voluntary  sacrifice 
of  a  part  of  a  sea  adventure,^  for  the  benefit  of  the 
whole ;  or  through  expenditures  incurred  for  the  com- 
mon welfare. 

Coze  i\  Reilly,  3  Wash.  C.  C  298  (1814).  Padelford  v-  Boardinan,  4 
Mass.  548  (1808).  LyoD  r.  Alford,  18  Conn.  M  (18441).  The  "  Congress,"  1 
BisseU,  43  {\m4).  Gnge  v.  Libby,  14  Allen.  261  (1867).  Hobson  v.  Lord. 
2  Otto  3»7  (1875).  Gi-ay  v.  Wain,  2  S  &  R  229  (1816).  Cutter  r.  Rae,  8 
Howard  620.  Coster  v.  Phenix  Ins.  Co.,  2  Wash.  C.  C  53  (1807).  Sau- 
snin  r.  BaU,  4  Dall  462  (1806). 

1  The  principles  of  contiibution  have  not,  however,  been  limited  to 
caseB  of  sea  peril.  They  have  been  applied  in  Mass.  to  cases  of  sacri- 
lice  to  extinguish  a  fire,  whereby  sundry  interests  were  saved  at  the 
cost  of  one.  Welles  v.  Boston  Ins.  Co.,  6  Pick.  182.  The  application  of 
this  rule  was,  however,  denied  in  France,  where  it  was  sought  to  en- 
force contribution  by  the  o\niers  of  sundry  bags  of  specie  towards  the 
lo«R  of  one,  by  whose  surrrender  the  residue  of  the  property  escaped 
seinire  by  robbers.— See  Cour  de  Paris,  Jan.  17, 1862,  Cauvet,  J  338,  and 
see  Monse^s  Case,  12  Coke,  68.    Bossiter  v\  Church,  1  Doug.  154  (1843). 


2  GENERAL  AVERAGE. 

The  phrase  "  General  Average"  behig  susceptible  of 
three  uses,  should  properly  be  considered  and  defined 
under  the  following  heads,  viz — 

The  General  Average  Act. 
The  General  Average  Loss  and 
The  General  Average  Contribution. 

A  General  Average  Act  is  the  intentional  voluntary 
sacrifice  by  the  master  or  other  proper  persons,  in  order 
to  rescue  ship,  freight  and  cargo  from  a  common  impend- 
ing peril. 

A  General  Average  Loss  occurs  as  a  result  of  this 
act,  and 

A  General  Average  Contribution  is  a  division  of  the 
loss  amongst  those  benefited. 

With  these  definitions  before  us,  we  have  to  consider 
more  in  detail,  the  essential  elemenls  of  a  General 
Average  Act,^  to  wit — 

I  "  The  requisites  of  such  a  claim  are,  a  common  peril,  a  voluntary 
"  sacrifice  to  avert  that  peril,  and  present  safety  from  that  peril  thereby 
attaiued"    Sturges  v.  Cary,  2  Curtis,  69  (1854). 

*'  General  average  is  a  contribution  by  all  the  parties  in  a  sea  adventure 
'*  to  make  good  the  loss  sustained  by  one  of  their  number  on  account  of 
"  sacrifices  voluntarily  made  of  part  of  the  ship  or  cargo,  to  save  the 
"  residue,  and  the  lives  of  those  on  board,  from  an  impending  peril,  or 
'*  for  extraordinary  expenses  necessaiily  incurred  by  one  or  more  of 
"  the  parties  for  the  general  benefit  of  all  the  interests  embarked  in  the 
**  enterprise  "  "Star  of  Hope,"  9  Wall.,  203  (1869).  McLoon  v.  Cum- 
mings,  73  Penn.  St.  R.  98  (1873).  Meech  v.  Robinson,  4  Whart ,  303 
(1839).  M<; Andrew  t\  Thatcher,  3  Wall.,  347  (1865).  Barnard  r.  Adams, 
10  How.,  270  (1850).  Holt  on  Shipping,  p  482  Costar  v.  Thenix  Ins. 
Co  ,  2  Wash.  C  C,  51  (1807). 

*'  The  conditions  which  must  concur  to  stamp  on  a  maritime  loss  the 
**  character  of  a  general  average,  may  be  stated  as  follows :  First,  the 
"  danger  must  be  imminent  and  common  to  the  ship,  cargo  and  the  lives 
"  of  those  on  board.    Second,  to  avert  this  danger  from  the  whole,  the 
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§  1.  Common  Interest. 

When  the  master  of  a  vessel,  in  the  joint  i»iterest  of 
ship,  freight  and  cargo,  incurs  expenses  or  causes  sacri- 
fices for  their  common  preservation,  contribution  is  levied 
on  the  interests  saved  for  such  expenses  or  sacrifices. 

It  is  evident  from  this  definition  that  to  entitle  a  loss 
to  general  average  contribution,  it  must  be  made  for  the 
common  good  and  for  the  joint  benefit  of  the  difHTent 
interests  resting  in  the  ship,  the  cargo  and  the  freight  to 
be  earned.  A  loss  specially  beneficial  to  one  of  these 
interests  only,  or  an  expense  incurred  for  the  particular 
security  of  the  ship  alone,  or  the  cargo  alone,  cannot  hv 
assessed  upon  an  article  not  directly  benefited  by  such 
loss  or  expense. 

"  ship  or  curgo,  eitlier  entirely  or  in  part,  must  be  purposely  exposed  to 
"  risk  in  lieu  of  the  whole.  Third,  by  the  loss  iucuri*ed,  the  safety  of 
"the other  interests  involved,  must,  at  least,  for  the  time,  be  acconi- 
"  plLshed.  Whenever  to  avoid  an  imminent  danger,  common  to  the 
*'  ship,  cargo,  or  the  lives  of  those  on  board,  the  ship  is  voluntarily  or 
"purposely  exposed  to  a  distinct  and  extraordinary  peril,  out  of  the 
"  usual  course  of  navigation,  and  of  the  ship^s  duty,  as  a  carrier  for  the 
"  voyage,  any  loss  or  damage  to  the  ship  consequent  thereon,  is  u  subject 
"  of  general  average  contribution.  It  is  immaterial,  though  this  lo^^s  or 
"  damage  to  the  i^hip  is  other  or  greater  than  was  expected,  or  whether 
"  it  was  wrought  directly  and  immediately  by  the  act  of  exposure,  or 
"  incidentally  by  reason  of  the  ship  being  placed  in  a  situation  whidi 
"  made  her  Imble  to  the  injury  .■'    "  Star  of  Hope,"  9  WaUace,  203  (1809). 

To  constitute  a  claim  for  general  average,  three  things  must  concur— 
a  danger  in  which  ship,  cargo  and  crew  all  participate— imminent  and 
apiKirently  inevitable  except  by  volimtarily  incumng  the  loss  of  a 
I>ortion  to  save  the  remainder— a  voluntary  jettisun  of  some  portion  for 
the  purpose  of  avoiding  this  common  imminent  peril — this  attenii)t  to 
Jivoid  the  imminent  common  peril  must  l)e  successful.  The  **  Congress,'' 
1  Hiss.,  42  (18r4). 

Peril  of  life  is  not  a  necessary  ingredient  in  the  justiticatiou  of  a 
jettison  of  goods.    Hentley  r.  BusUird,  16  B.  Mon.  Ky.,  643  (IBoo). 
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So  a  damage  arising  between  two  vessels  by  collision, 
or  by  the  crew  of  one  vessel  to  another,  creates  no  right 
to  contribution  between  the  respective  interests  of  the  two 
ships.^ 

^  2.  Voluntary  and  Deliberate  Act. 

The  act  must  be  voluntary  and  premeditated,  it  must 
be  the  intentional  sacrifice  of  something  which,  without 
such  selection,  would  share  in  the  chances  of  safety  with 
the  remainder  of  the  adventure. 

It  must  be  the  voluntary  act  of  man,  as  distinguished 
from  the  direct  or  accidental  effect  of  the  elements. 

Still  it  is  not  necessary  that  there  should  have  been  a 
previous  intention  to  destroy  or  injure  the  interest 
selected,  but  it  is  sufficient  that  this  interest  be  exposed 

1  Peters  r.  Warren  Ins.  Co  ,  1  Story,  463  (1841).  Emery  v-  Huntington, 
109  Mass.,  431  (1873). 

The  "  John  Perkins,"  3  Ware,  87  (ia56)  A  vessel  abandoned  by  aU  her 
crew,  was  diif  ting  in  the  ice,  and  in  danger  of  coUiding  with  a  vessel  at 
anchor,  with  one  man  on  board.  The  coUision  was  prevented  by  the 
cable  being  cut-  Held  that  the  vessel  adrift  and  without  a  crew  must 
be  considered  at  fault,  and  must  pay  for  the  anchor  and  chain ;  also 
that  though  the  sacrifice  was  necessary  to  both  vessels,  it  was  not  a 
case  of  average  and  contribution. 

In  order  to  make  jettison  justifiable,  it  must  be  shown  that  it  was 
occasioned  by  circumstances  over  whicli  tlie  master  and  crew  had  no 
control. — Marshall,  C  J.  **  The  single  fact  that  the  boat  is  in  such  a 
"  situation  at  the  time  of  the  jettison,  as  that  in  all  reasonable  prob- 
"  ability,  a  total  loss  of  both  vessel  and  cargo  must  ensue,  if  immediate 
"  relief  be  not  afforded,  will  not  justify  the  carrier  or  his  agenta  in 
**  resorting  to  the  extreme  measure  of  casting  overboard,  and  thus 
"  destroying  a  portion  ot  the  cargo,  so  as  to  throw  the  loss  upon  all 
**  who  may  be  benefited  by  the  sacrifice  (though  it  be  at  the  moment 
•*  necessary  and  prove  successful),  unless  the  crisis  come  without  fault. "^ 
Hentley  r  Bustard,  16  B.  Mon.  Ky.,  643  (1855). 
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to  the  peril,  and  that  by  such  exposure  the  other  interests 
are  benefited/ 

It  must  be  the  deliberate  act  of  the  master  or  crew — a 
sacrifice  prompted  by  the  foolish  fears  of  the  master 
would  not  be  admitted  as  general  average.* 

"  There  must  be  a  common  danger  to  which  tlie  ship,  carKO  and  crew 
"  were  aU  exposed,  and  that  danger  must  be  imminent  and  apparently 
ineritable,  except  by  incurring  a  loss  of  a  portion  of  the  associated 
interests  to  save  the  remainder.''  •  •  ♦  "  There  must  be  the 
voluntary  sacrifice  of  a  part,  for  the  benefit  of  the  whole,  as,  for  ex- 
ample, a  voluntary  jettison,  or  casting  away  of  some  portion  of  the 
associated  interests  for  t]ie  purpose  of  avoiding  the  common  peril 
from  the  whole  to  a  particular  portion  of  those  interests."  "  .Star  of 
Hope,"  9  Wall ,  203  (1869).  "  A  mere  intention  to  sacrifice  a  part  for  the 
**  good  of  the  whole,  without  an  act  done  in  pursuance  of  it,  is  not 
"  sufficient ;  it  is  necessary  that  the  loss  arise  from  the  direct  agency  of 
some  one  acting  for  the  general  benefit.  There  must  be  a  deliberate 
purpose  to  sacrifice  the  thing  at  all  events,  or  at  the  very  least,  to  put 
it  in  a  situation  in  which  the  danger  of  eventual  destruction  would  be 
increased,  and  it  is  this  deliberate  purpose  combined  with  a  view  to  the 
general  welfare,  which  is  the  distinguishing  feature  between  general 
and  particular  average  "  Walker  r.  U.  S.  Ins.  Co.,  11  S.  &  R.,  61 
(1824).  The  language  of  this  case  is,  we  think,  much  too  strong,  the 
danger  may  be  less,  it  is  the  certainty  of  that  selected  peril,  such  as  it 
i«,  in  comparison  to  the  uncertainty  of  the  greater  peril,  which  it  is 
desired  to  avoid  that  entitles  to  reimbursement. 

1  "  An  intention  to  consign  to  inevitable  loss,  goods  thrown  over- 
*'  board,  forms  no  part  of  the  reason  assigned  by  the  Khodian  law  for 
"  contribution,  and  it  is  not  necessary  to  authorize  the  claim."  Caze  v. 
fieilly,  3  Wash.  C.  C,  298  (1814). 

The  master  must  avail  himself  of  natural  appliances  of  the  ship,  if  the 
situation  admits  it,  before  making  a  jettison  or  other  sacrifice,  though 
he  may  consider  them  useless.  Bentley  t\  Bustard,  16  B.  Mon.  Ky.,  643 
(185.5).    Myers  v.  Bay  more,  10  Barr,  114, 118. 

The  right  to  contribution  is  not  made  to  depend  on  any  presumed  or 
real  intention  to  destroy  the  thing  cast  away,  but  on  the  fact  that  it  was 
selected  to  suffer  the  common  peril  in  the  place  of  the  whole  of  the 
associated  interests  that  the  remainder  might  be  saved.  Barnard  r. 
Adams,  10  How.,  270  (1850). 

^  The  master  must  act  in  good  faith,  without  the  intent  to  sacrifice  the 
property  of  any  person  interested  for  that  of  another,  that  the  doctrine 
of  general  average  be  equally  applied  to  all,  and  none  be  permitted  to 
derive  an  equal  benefit  at  a  less  expense  than  his  fellows.  Goodwillie 
c.  McCarthy,  45  lU.,  146  (1867). 
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It  must  be  to  avoid  an  imminent  and  impending  peril, 
the  necessities  of  the  act  being  forced  upon  the  masler 
by  the  immediate  danger  threatening  the  vessel/ 

§  3.   Must  an  alternative  present  ilself  ? 

It  is  a  question  that  has  been  much  discussed  whether 
a  loss  caused  by  the  master's  act  is  to  be  considered  as  a 
subject  for  general  average,  when   the  master  had    no 

1  **  Tlie  sacrifice  must  be  made  with  the  inteu  tion,  and  for  the  purpose 
**  of  avoiding  the  impending  and  anticipated  peril,  this  must  be  tlie 
"  motive  and  cause  of  the  saciifice,  and  it  is  not  sufficient  to  sustain  a 
*'  claim  for  general  average  loss,  that  it  appeared  that,  if  the  property 
**  had  not  been  destroyed  for  a  purpose  other  than  the  general  safety, 
**  it  would  immediately  have  become  necessary  to  destroy  it  for  the 
**  common  benefit."  If,  in  the  course  of  the  voyage,  the  master  of  a 
vessel  falls  in  with  a  ship  in  distress,  and  about  to  sink,  and  having  no 
room  for  her  passengers  and  crew,  without  throwing  over  a  portion  of 
his  own.  cargo,  consents,  nevertheless,  to  receive  them  on  board  in 
order  to  save  their  lives,  Jind  throws  cargo  over  until  room  for  their 
accommodation  is  obtained,  no  claim  arises  for  general  average  by  rea- 
son of  the  jettison.  Dabney  v.  N.  E.  M.  I.  Co.,  14  Allen,  300  (1867),  (two 
Judges  dissenting).    Bentley  v.  Bustard,  16  H.  Mon.,  643  (185o). 

"  Masters  are  often  compelled,  in  the  performance  of  their  duties,  to 
"  choose  between  the  probable  consequences  of  imminent  peril  threaten- 
"  ing  the  loss  of  the  ship,  cargo  and  all  on  board,  and  a  sacrifice  of 
**  some  portion  of  the  associate  interests  in  their  custody  and  under  their 
"  control,  as  the  only  means  of  averting  the  dangers  of  the  impending 
"  peril  in  their  power  to  employ.  They  must  elect  in  such  an  enier- 
*'  gency,  and  if  they,  in  the  exercise  of  their  best  'skill  and  judgment, 
**  decide  that  it  is  their  duty  to  lighten  the  ship,  cut  away  masts,  or 
*'  strand  the  vessel,  courts  of  justice  are  not  inclined  to  overrule  their 
"  determination."    "  Star  of  Hope,"  9  Wall ,  303  (1869) . 

The  motive  not  the  intention  stamps  the  act.    Caze  r.  Reilly  (Ibid). 

"  If  he  was  a  competent  master,  if  an  emergency  actually  exists  call- 
*'  ing  for  a  decision  whether  to  make  a  jettison  of  a  part  of  the  cargo, 
"  if  he  appears  to  have  arrived  at  his  decision  with  no  unreasonable 
"  timidity,  and  with  an  honest  intent  to  do  his  duty,  the  jettison  is  law- 
"  ful.  It  will  be  deemed  to  have  been  necessary  for  the  common  safety, 
"  because  the  p3r8on  to  whom  the  law  has  intrusted  authority  to  decide 
"  upon  and  make  it,  has  duly  exercised  that  authority."  Lawrence  v. 
Minturn,  17  Howard  109  (U.  S.  Sup.  Ct.,  1854). 
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choice  between  two  or  more  means  of  escape,  any  one  of 
which,  may,  it  is  hoped,  produce  the  desired  safety — and 
writers  have  held,  that  such  alternative  not  existing,  no. 
sacrifice  was  really  made. 

Such  a  position  as  this,  however,  is  so  contrary  to  all 
the  principles  of  the  law  of  contribution,  that  it  appears 
strange  that  so  much  thought  and  learning  should  be 
.si>ent  upon  it. 

A  vessel  is  on  her  beam  ends,  and  the  masts  are  cut 
away  ;  are  they  not  to  be  allowed  for  ?  or  a  ship  loaded 
with  a  heavy  cargo  is  in  danger  of  going  down  in  a  storm, 
and  a  jettison  is  made ;  here  is  a  sacrifice,  just  as  real  as 
the  peril  was  imminent,  the  desperate  position  of  tlie? 
vessel,  and  the  urgent  necessity  of  lightening  her, 
instead  of  diminishing,  increase  the  merit  of  the  sacrifice, 
and  the  right  to  indemnity  ;  and  yet,  probably,  this  par- 
ticular sacrifice,  and  this  only,  offered  any  tangible  means 
of  escape. 

The  master,  we  imagine,  rarely  has  such  choice  as  the 
advocates  of  this  theory  would  vest  him  with,  even  when 
two  means  of  safety  may  appear,  one  usually  possesses, 
to  a  much  greater  degree  than  the  other,  the  merit  of 
certainty,  and  hence  this  must  be  the  act  of  the  captain. 

We  may  consider,  then,  that  the  only  alternative  neces- 
sary, is  that  of  total  loss. 

^  4.  Successful  Result. 

In  nearly  all  the  maritime  codes  it  is  laid  down  as  a  pre- 
requisite to  any  contribution  that  the  act  be  successful. 
So,  too,  the  principle  is  stated  by  our  text-writers  that  *'if 
"  it  do  not  save  the  other  property  or  interests,  there  is 
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**  in  the  first  place  no  sacrifice,  as  it  may  be  presumed 
**  that  the  property  jettisoned  would  have  been  lost  with 
"  the  rest,  and  in  the  next  place,  if  no  one  be  benefited 
*^  by  the  sacrifice,  no  one  can  be  called  on  to  contribute 
"  a  portion  of  what  was  saved  for  him  in  order  to  make 
**  the  loss  equaL"^ 

The  sacrifice,  however,  is  considered  successful  if  the 
interests  are  even  temporarily  saved,  although  subse- 
quently overwhelmed  by  another  disaster,*  as  if  a  vessel 
be  thrown  on  her  beam-ends,  and  is  only  righted  by  a 
sacrifice  of  some  of  the  spars  and  rigging  ;  although  the 

*  DixoD,  pp.  18,  241.  Parson^s  Mar.  Law,  vol.  I.,  pp.  288,  318,  lb. 
Mar.  Ins.,  vol.  II.,  p.  276.  PhiUips,  M  1,317,  1,319.  Stevens  and 
Benecke,  by  Phil.,  p.  95,  note  a. 

Col.  Ins.  Co.  V.  Ashby,  13  Peters,  381  (1839). 

If  the  goods  be  saved  from  the  second  peril,  thej  shall  contribute 
for  an  ejecting  which  has  saved  from  a  first  danger,  though  the  ship 
be  lost  in  the  second.  1  Lex.  Mer.  Amer-  230,  and  authorities  therein 
cited. 

'*  Sacrifices  where  there  is  no  peril,  present  no  claim  for  contribution, 
but  the  greater  and  more  imminent  the  peril,  the  more  meritorious  the 
claim  for  such  contribution,  if  the  sacrifice  was  voluntary  and  contri- 
buted to  save  the  associated  interests  from  the  impending  danger  to 
which  the  same  were  exposed."    "  Star  of  Hope,"'  9  WaU.,  203  (1869.) 

Williams  V.  Suffolk  Ins.  Co.,  3  Sumner,  270  (1838).  It  was  held  that 
no  loss  or  expense  was  to  be  considered  as  general  average,  and  so 
applied  in  making  up  a  loss,  unless  in  the  first  place  it  was  intended 
to  save  and  preserve  the  remaining  property,  and  unless  in  the  second 
place  it  succeeded  in  so  doing. 

2  Judge  Duer  in  Lee  r.  Grinnell,  5  Dner,  409  (1856).  Patten  r. 
Darling,  1  CUff,  254  (1869). 

"  The  attempt  made  to  avoid  the  common  peril,  to  which  all  the 
"  interests  were  exposed,  must  be,  to  some  particular  extent,  success- 
**  ivltfor  if  nothing  is  saved  there  cannot  be  any  such  contribution  in 
•*  any  case."  "  Star  of  Hope,"  9  WaU.,  203  (1869).  Barnard  v.  Adams,  10 
How.  270  (1850). 

**  The  result  was  successful,  if  a  single  article  was  saved  by  the 
"  means  emplo3'ed."    Nimick  r.  Holmes,  25  Penn.  St.  Rep.,  366  (1855). 

"  As  to  the  rule  contended  for,  that  there  can  be  no  contribution 
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vessel  anil  most  of  her  cargo  be  afterwards  lost  by  strand- 
ing or  another  peril ;  contribution  would  be  due  from 
whatever  is  eventually  saved.^ 

The  restrictions  of  this  rule  are  clearly  not  based  upon 
correct  principles  ;  the  law  of  general  average  is  founded 
upon  the  community  of  interests — the  equality  of  danger. 

If  this  idea  is  kept  in  view,  it  will  enable  one  to  avoid 
the  quicksands  of  false  reasoning ;  and  like  the  chemical 

*'  w]ien  the  vessel  is  lost,  it  is  totaUy  misapplied  in  this  argument ;  it 
**  relates  altogether  to  an  ineffectual  jettison  and  to  a  genei-al  or  in- 
"  voluntarily  ship^vreck.  In  the  first  case,  if  the  ship  and  the 
**  remainder  of  the  cargo,  for  the  preservation  of  which  the  jettison 
**  wus  made,  be  lost,  and  the  goods  thrown  overboard,  or  put  into 
**  lighters,  be  saved,  there  can  be  no  ground  for  contribution,  because 
'*  the  jettison  was  made  not  for  the  sake  of  these  goods,  but  for  the 
**  safety  of  the  ship  and  the  rest  of  the  cargo.  But  if  the  object  of  the 
**  jettison  be  attained  by  the  safety  of  the  ship,  at  the  expense  of  the 
"  goods  thrown  overboard,  then  the  law  of  contribution  applies  to 
"  repair  the  loss  sustained  by  the  owner  of  the  goods  thus  sacrificed  for 
"  the  common  good.  Neither  is  it  a  case  of  contribution  if  the  ship 
"  being  lost  in  the  same  storm  in  which  the  jettison  was  made,  a  part 
**  of  the  cargo  was  saved,  because  the  purpose  for  which  the  sacrifice  of 
"  the  goods  thrown  overboard  was  made,  has  not  been  attained  " 
Caze  r.  Reilly,  3  Wash.  C.  C  298  (1814).  Marshall  r.  Gamer,  6  Barb., 
394  (1849). 

In  Marshall  v.  Gamer,  6  Barb  ,  394  (1849),  it  was  held  that  the  owner 
of  a  ship  involuntarily  stranded  cannot  claim  a  contribution  from  the 
owners  of  the  cargo,  for  the  destruction  of  the  masts  and  rigging,  by 
the  master,  in  order  to  save  the  ship  and  cargo  and  the  lives  of  tlie 
crew,  as  general  average,  when,  although  the  cargo  is  saved,  the  ship 
is  finally  totally  lost. 

**  To  cousitute  a  claim  for  contribution,  the  jettison  must  be  design- 
"  edly  made  with  the  view  to  the  common  safety,  and  must  be  success- 
"  ful ;  at  least  in  part ;  for  if  the  ship  be  lost  by  the  peril  which  the 
"  sacrifice  was  intended  to  avert,  there  is  no  contribution  due.''  Caze 
V  Reilly,  3  Wash.  C.  C,  298  (1814). 

1  Where  the  interests  are  saved  by  a  jettison,  are  afterwards  im- 
periled by  other  dangers,  from  which  they  are  rescued  by  salvors,  tlui 
salvage  is  a  prior  lien  on  the  savings ;  the  loss  by  jettison  being  made 
good  by  any  remaining  value.  The  "  Spauldijig,"  1  Brown  Adm.,  310 
(1871). 
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test,  give  the  true  solution,  in  principle,  of  any  question 
arising  under  the  application  of  the  law. 

We  must  look  more  to  tlie  motive  and  less  to  the  result. 
When  a  peril  threatens  the  adventure,  an  equality  of 
danger  exists ;  if  to  avoid  the  peril,  this  equality  is  des- 
troyed, by  the  sacrifice  of  some  one  or  more  interest  in 
order  to  avert  Ihis  common  danger,  contribution  is  due 
if  any  value  afterwards  exists  upon  which  to  levy.  It 
matters  not  that  the  sacrifice  was  without  avail ;  success 
was  attained,  though  not  by  the  action  taken  to  produce 
it.  Where  the  peril  appears  imminent,  and  tlie  master's 
act  is  characterized  by  sound  common  sense,  contribution 
would  be  due. 

If  tlie  adventure  be  saved  by  the  sacrifice,  only 
to  perish  by  another  casualty,  the  equality  still  exists 
without  contribution,  and  hence  none  is  due.  Here 
the  sacrifice  w^as  successful,  but  no  interest  suffered, 
because  the  act  of  the  master  simply  deprived  the  owner 
of  a  temporary  interest ;  merely  hastened  the*  loss  of  that 
which  was  doomed  to  eventual  destruction. 

On  the  other  hand,  there  may  be  a  selection  to  save  in- 
stead of  to  sacrifice,  and  if  so,  and  the  situation  was  not 
one  of  ^^  sauve  qui  peiit,^^  such  selection  will  not  relieve 
the  interest  so  treated,  from  the  full  measure  of  liability 
resting  upon  the  remainder  of  the  adventure.^ 

1  In  Bevan  r.  The  Bank  of  the.  U.  S.,  4  VVJiarton,  301  (1839),  where 
the  master  of  a  vessel  bound  to  Phila.,  and  ashore  in  Del.  Bay,  carried 
some  specie  over  the  ice  to  its  destination  and  dehvered  it.  The  Court  in 
decidini:  the  liability  upon  this  specie  for  a  proportion  of  all  the  general 
charges  of  saving  the  remainder  of  the  adventure,  appeared  to  give 
much  weight  to  this  selection  by  the  master  in  tlie  interest  of  tlie 
specie  ;  stress  being  laid  on  the  fact  that  if  the  specie  is  selected  as  the 
most  valuable  portion  of  tlie  cargo  for  immediate  transhipment  to  a 
place  of  safety,  to  the  exclusion  of  the  other  cargo ;  this  gives  aucli 
otlier  cargo,  left  exposed  to  gi-eater  peril,  a  right  to  demand,  that 


GENERAL  PRINCIPLES.  11 

Aside  from  the  question  of  principle,  ilifficulties  con- 
stantly present  themselves  in  the  application  of  any  such 
rule.  Who  is  to  say  as  to  the  actual  necessity  of  the 
sacrifice,  or  as  to  the  degree  of  success  thereby  attained  V 

A  distinction  is  to  be  observed  between  a  jettison,  and 
expenses  incurred  for  the  general  concern. 

while  the  specie  may  profit  by  the  safety  procured  for  it,  it  shall  not 
take  adraotage  of  this  selection  to  avoid  sharing  in  such  oxiM^nseH  as 
were  contributed  to  by  the  otlier  merchandise  left  on  board. 

The  "  Sailor's  Bride,"  1  Brown  Adm.,  68  (1859).  An  attempt  by  a 
tug  boat  to  haul  off  a  stranded  ship,  though  unsuccessful  in  ])roducing 
any  benefit,  is  to  be  paid  for;  the  compensation  resting  on  a  quantum 
meriut. 

1    Some  years  ago  a  case  occurred  that  illustrates  this— 

A  vessel  was  off  tlie  Jersey  Coast  with  a  strong  wind  on  shore— the 
vessel  tacking  off  and  on— losing  a  little  ever}'  tack,  and  slowly  drifting 
toward  the  land. 

In  this  situation,  the  master  judging  the  stranding  inevitable,  and 
from  the  relative  position  of  shore  and  vessel,  highly  dangerous,  ran 
the  ship  for  a  piece  of  the  shore  that  appeared  to  offer  more  hopes  of 
living  the  crews'  lives  and  the  property. 

As  a  matter  of  fact,  very  shortly  after  this  stranding  (and  it  aj)- 
peared  that  the  stranding  might  have  been  delayed  to  that  extent),  the 
wind  veered  completely  around  and  from  oft'  shore. 

Now,  the  only  possible  reason  for  denying  the  general  average  char- 
acter of  this  act  is  on  the  ground  that  if  delay  was  possible,  the  danger 
was  not  so  imminent  that  sacrifice  was  necessary  or  proper.  It  is 
i^ufficient  answer  to  this,  however,  that  the  master  used  his  best  judg- 
ment, it  was  not,  in  his  opinion,  advisible  (nor  was  it  necessary), 
to  delay  to  the  la.st  extremity. 

His  judgment  exercised  fairly  and  in  good  faith,  binds  the  parties  to 
the  adventure. 

Another  vessel  leaking  badly  procured  assistance — it  was  soon  after- 
wards found  that  the  leak  had  almost  entirely  ceased — and  it  subse- 
(inently  proved  that  a  **  horseshoe  "  had  been  forced  or  sucked  into  the 
hole  through  which  the  leak  appeared,  and  stopped  it.  These  actual 
eages  are  only  noted  here  to  show  that  ftome  chances  of  escape  may 
always  exist,  while  yet  the  necessity  of  a  sacrifice  may  be  apparent 

Expenses  paid  by  master,  as  agent,  for  all  concerned,  are  only  collect- 
able from  cargo,  as  far  as  its  value  will  pay  them.  McLoon  v.  Cuni- 
mings,  73  Penn.,  St.  R.  98  (1873). 
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Contribution  for  jettison  is  made  only  in  case  some- 
thing is  finally  saved  ;  but  actual  expenditures  incurred 
by  the  master  in  good  faith,  in  making  a  port  to  refit, 
reclaiming  captured  property,  or  in  repairing  damages 
done  to  the  ship,  for  the  general  safety,  are  to  be  contri- 
buted for  in  general  average,  though  both  the  sliip  and 
cargo  are  subsequently  lost,  and  nothing  of  either  finally 
comes  to  the  use  of  the  owner.* 

No  reason  can  be  given  why  such  expenditure  should 
be  borne  by  one  person  rather  than  another,  and  equity 
clearly  requires  their  division,  as  otherwise  the  advancer 
of  money  would,  without  compensation,  become  an 
underwriter  upon  the  adventure  for  the  completion  of 
the  voyage. 

An  exception  is,  however,  made  to  this  last  rule,  when 
tlie  funds  to  meet  the  expenditures  are  raised  by  hypo- 
thecation, upon  the  security  merely  of  the  ship,  or  cargo, 
or  both  ;  nothing  is  then  considered  to  be  due,  unless 
the  interest  pledged  be  finally  saved. 

1  In  Spofford  v.  Dodge,  14  Mass  R.,  68  (1817),  the  Court,  speaking  of 
the  distinction  between  sacrifices  and  expenditures,  where  total  loss 
followed,  said  that  where  it  was  a  case  of  **  recompense  for  services 
*^  rendered,  and  not  a  compensation  for  property  Toluntarily  sacrificed 
**  for  the  common  good,  the  party  who  performed  or  paid  for  those  ser- 
"  vices  was  entitled  to  his  recompense  although  the  ship  should  have 
**  been  afterwards  totally  lost  before  completing  her  voyage." 

Ferguson  v.  Fitt,  Hayward  Law,  N.  C,  274  [139]  (1795).  "  Wlien  a 
*'  vessel  is  in  danger  of  being  lost,  and  part  of  the  goods  on  board  are 
**  cast  overboard  to  save  the  rest,  and  the  vessel  afterwards  comes  safe 
"  into  port,  the  goods  that  are  saved  shall  be  subject  to  average ;  but  if 
**  the  vessel  should  not  come  safely  into  port,  then  average  shall  not 
**  take  place,  for  the  only  reason  of  average  is,  because  the  goods  pre- 
**  served,  were  saved  by  the  loss  of  the  property  thrown  overboard,  and 
"  then  it  is  reasonable  that  the  owner  of  the  saved  goods,  shall  make  a 
"  just  compensation  to  the  owner  of  the  goods  thrown  overboard ;  but 
*'  this  does  not  take  place,  where  the  casting  of  the  goods  into  the  sea 
*•  is  not  the  cause  of  the  salvation  of  the  goods  preserved." 
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§  5.  Immediate  and  Necessary  Consequences.' 

It  is  extremely  difficult  to  convey  by  any  set  rule  the 
necessary  limitation  as  to  consequences  applicable  in  cases 
of  general  average  sacrifice  ;  for  the  words  "  immediate," 
*'  direct,"  "  necessary,"  &c.,  may  all  be  subject  to  varied 
interpretation  and  the  full  scope  of  the  rule  be  as  vague 
as  before.' 

It  may  suffice  to  say,  however,  that'  not  only  all  the 
necessary,  but  many  of  the  unnecessary,  conseqences  of 
the  act  may  be  regarded  as  the  act  itself. 

In  regard  to  sacrifices  not  only  the  known,  but  the  con- 
jectural, and  in  some  cases  the  accidental  results  of  the 
original  sacrifice  are  considered  to  follow  it  as  a  logical 
sequence  or  extention  of  the  intentional  act. 

In  regard  to  expenses,  the  probable  results,  or  those  that 
might  fairly  be  supposed  to  enter  into  the  purview  of  the 
master  and  the  first  act,  may  be  regarded  as  within  the 
rule.  This  may  be  made  clearer  by  the  citation  of  some 
few  examples.  When  the  jettison  is  a  subject  for  con- 
tribution, the  water  damage  received  by  the  goods  still 
in  the  hold  or  by  those  placed  on  deck  for  jettison,  is 
universally  entitled  to  like  allowance  ;  where  in  cutting  a 
spring  stay  that  confines  to  the  ship  a  wreck  of  spars  which 
endangers  the  vessel,  and  the  sudden  release  of  tension 
occasions  the  breaking  of  the  standing  mast ;  this  last 
loss  is  entitled  to  general  contribution.  Yet  these  in- 
juries are  not  the  necessary  result  of  the  jactus,  nor  need 
they  be  the  foreseen  consequence  of  this  act ;  they  are, 
however,  the  immediate  and  direct  result,  the  cause  and 
effect  being  seen  as  one  continuous  sacrifice.     The  loss 

^    An  the  necessary  consequences  of  a  sacrifice  must  be  regarded  as 
Uie  sacrifice  itself .    Columbia  r.  Ashby,  13  Peters,  381  (1S39). 
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of  vessel  by  reason  of  a  sacrifice  of  lier  anchors  and 
chains/  damage  by  collision  with  wrecked  spars,  after 
they  have  been  cut  adrift  and  parted  from,  or  by  strand- 
ing while  entering  a  port  of  refuge  with  a  pilot  on 
board ;  or  loss  by  reason  of  condemnation  in  such  a  port, 
because  of  the  impossibility  of  making  repairs,  (except 
when  the  injuries  to  be  repaired  were  voluntarily  done,') 
are,  however,  not  subject  to  general  average  contribution, 
being  neither  necessary,  direct,  nor  immediate  to  the  first 
sacrifice.  While  easily  within  the  bounds  of  possibility, 
they  are  too  remote,  conjectural  and  uncertain,  to  be 
considered  as  a  foreseen  consequence  of  the  General 
Average  Act.  So,  too,  the  loss  of  cargo  by  fire  or  robbery 
in  the  warehouses  while  discharged  at  the  intermediate 
port  to  repair,  is  not  the  necessary  direct  consequence  of 
the  bearing  away,  but  an  accidental  result,  and  should 
not  be  contributed  for,'  while  the  damage  received  by 
the  goods  in  discharging  and  reloading  is  admitted  in 
general  average. 

When  the  loss  is  in  the  nature  of  a  second  casualty, 
not  contemplated  or  necessarily  connected  with  the  first 
step,  then  it  is  not  general  average.  Direct  consequencc^s 
contemplated  as  a  probable  or  necessary  sequence  of  an 
act   done   for  the   general  benefit  would  be   a  general 

1  Tliis,  of  course,  does  not  refer  to  a  vessel  at  anchor  and  in  danger  of 
dragging  ashove,  when  the  chains  are  cut,  and  the  vessel  drifts  on  a 
more  favorable  portion  of  the  coast,  for  this  is  equivalent  to  a  case  of 
vol  u n tary  strand i n g. 

-  In  the  consideration  of  this  question  regard  must  be  had  not  only 
to  the  advisability  of  making  tlie  repairs,  considering  the  relative  value 
of  the  ship  after  repairs,  and  the  cost  of  making  them,  but  also  a^  to 
the  value  of  the  ship,  as  a  carrier,  for  the  further  pi*os<'CUtion  of  the 
voyage. 

^  We  will  see  hereafter,  that  in  practice  this  loss  is  usually  allowed 
for,  according  to  the  rulings  in  the  case  of  the  brig  "  Mary,"  1  Sprague, 
17  (1842). 
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average.  Otherwise  the  extension  of  the  act  info  remote 
and  speculative  consequences  would  amount  to  the 
theory  that  from  the  time  of  the  appearance  of  the 
common  peril,  and  the  steps  taken  to  avoid  it,  all  the 
interests  had  become  merged  into  one  identity — liable  to 
all  subsequent  perils,  losses  and  expenses,  as  from  one 
common  purse. 

§  6.  Not  the  Cause  of  Danger,  Unseaworthiness, 
Vice-Propre,  &c.,  &c. 

It'  the  necessity  for  the  General  Average  Act  arises 
through  the  unseaworthiness  of  the  vessel,  the  vice- 
propre  of  the  cargo  or  the  negligence  or  barratry  of  the 
master  or  crew,  no  contribution  generally  would  be  due. 
If  the  danger  and  the  necessary  sacrifice  are  produced 
hy  the  fault  of  the  vessel  or  captain — and  the  vessel  appears 
as  a  claimant  for  contribution — ^it  would  seem  a  proper 
answer  that  he,  by  whose  neglect  the  loss  had  been  pro- 
duced, should  bear  it  without  relief 

"  If  tlie  UD seaworthiness  of  the  vessel  at  the  time  of  sailing  on  tlie 
'•  voyage,  caused  or  contributed  to  produce  the  necessity  for  the  jetti- 
"  son,  the  loss  is  not  within  the  exception  of  perils  of  the  seas,  and  the 
"  carrier  is  liable,  therefore,  in  full."  Dupont  de  Nemours  r.  Vance,  19 
Howard,  162  (1856). 

Where  the  general  average  expenses  arise  because  of  the  neglect  or 
want  of  skill  of  the  master,  contribution  is  not  due  from  the  cargo. 
('haml>erlain  v.  Reed,  13  Me.,  Ji57  (1836). 

Kobs  V.  the  ship  "Active,"  2  Wash.  C.  C,  226  ( 1808).  W- here  the  vessel 
was  obliged  to  enter  an  intermediate  port  on  account  of  a  gradual  and 
ordiaar^'  decay,  and  not  because  of  sea  peril  or  injuries  received  on  the 
voyage,  the  expenses  of  the  port  were  not  due  as  for  a  general  average. 

In  Parsons  r.  Manufacturers'  Ins.  Co.,  16  Gray,  470  (1800),  the  jettison 
of  a  quantity  of  damaged  guano  (because  of  its  worthless  condition, 
aod  from  the  danger  to  the  crews'  health,  should  it  remain  on  board), 
was  disallowed.  The  court  remarked  that  while  the  jettison  was  in  one 
sense  voluntary,  yet  it  would  not  be  a  subject  for  general  average  on 
accouDt  of  the  aV>sence  of  value. 

The  "Jennie  Jones,"  Deady,  82  (1864).  W^hcn  a  jettison  of  cargo 
Ijeeoines  necessary  for  the  safety  of  the  vessel,  the  owner  and  vessel 
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• 

When,  however,  though  the  fault  lies  with  the  ship,  the 
sacrifice  is  of  a  part  of  the  cargo,  contribution  would  l)e 
made  by  those  benefited,  and  those  contributing  would 
have  their  remedy  against  ship  or  master. 

Where  the  loss  by  a  general  average  sacrifice  is  in- 
creased by  the  mismanagement  of  the  master,  the  in- 
juries may,  nevertheless,  be  entitled  to  contribution  if 
the  master  acts  bona  fide.  It  would  .not  be  contended 
that  a  loss  arising  from  mismanagement  of  so  gross  a 
character  as  to  be  barratrous,  would  be  the  subject  for  con- 
tribution ;  but  if  a  master  acts  faithfully,  according  to  his 
judgment,  all  parties  would  be  bound  by  his  acts,  though 
actually   injudicious.^     Nevertheless,  shippers  intrusting 

are  Hable  for  the  loss,  if  the  peril  of  the  ship  is  directly  attributable  to 
the  waDt  of  diligence  or  skill  upon  the  part  of  the  master  or  crew. 

Where  a  vessel  came  into  the  Columbia  River  without  a  pilot,  and 
without  any  imperative  necessity  for  so  doing,  and  owing  to  the  want 
of  knowledge  on  the  part  of  those  in  charge  of  her  as  to  tlie  usual  state 
of  the  tide  and  wind  at  that  season  of  the  year,  and  time  of  day  inside 
of  Cape  Disappointment,  such  vessel  was  thrown  on  Sulpliur  Spit,  and 
was  compelled  to  throw  over  part  of  the  cargo,  the  owner  and  his 
vessel  were  held  liable  for  the  loss,  because  the  same  was  directly 
attributable  to  the  unskiHfulness  and  ignorance  of  the  master  in 
attempting  to  cross  the  bar  when  and  as  he  did.  Story  on  Bail, 
$  512. 

So,  too,  in  928  Bags  of  Salt,  2  Biss.,  819  (1870),  where  the  vessel  put 
into  port  to  repair  injuries  not  caused  by  actual  sea  peril,  the  Court  held 
that  the  injuries  to  the  rudder  being  fairly  chargeable  to  common  perils 
of  the  sea,  the  carrier  was  not  protected  by  the  exceptions  in  the  bill 
of  lading,  and  could  not  charge  the  consequences  against  the  cargo. 

Steamer  *'  Costa  Rica,"  3  Sawyer,  538  (1875).  When  the  master  of  a 
steamer  attempted  to  come  up  the  Bay  of  Sau  Francisco  in  a  dense 
fog,  the  vessel  being  in  good  sjifety,  and  the  master  not  being  com- 
pelled by  any  exigency  to  make  the  attempt,  and  the  vessel  was 
stranded,  held  that  the  master  was  guilty  of  negligence,  and  that  the 
damage  to  the  cargo  was  not  to  be  attributed  to  perils  of  the  sea.  The 
st<»amer  was  held  liable  for  the  damage  t-o  tlie  cargo. 

The  "Portsmouth,"  9  Wan.,  682  (1869).     The  captain  who  in  the 

1    Synopsis,  p.  6. 
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their  goods  within  the  control  and  subject  to  the  manage- 
ment of  the  master,  have  a  right  to  expe(*t  the  constant 
exercise  of  good  common  sense  and  fair  judgment. 

Gross  negligence  or  want  of  proper  care  or  fore- 
night  and  in  a  fog,  enters  a  port,  sapposing  it  to  be  his  port  of  de&ttiua> 
tion,  enters  at  his  peril  of  being  so,  unless  there  has  been  some  neces- 
sity for  his  seeking  a  port. 

If  there  have  been  proper  grounds  to  doubt  whether  the  port  was 
the  one  which  he  supposed  it  to  be,  and  he  could  safely  wait  outside 
until  morning  or  could  signal  a  tug  boat  to  pilot  him  in  ;  he  should  not 
proceed  till  he  can  see  or  know  where  he  is  going.  A  loss  of  a  part  of  the 
cargo  by  a  jettison  resorted  to  in  order  to  lighten  the  boat  alter  she 
had  nm  aground  in  consequence  of  violating  such  a  dictate  of  priidenco, 
iH  not  a  loss  by  dangers  of  the  navigation  within  the  meaning  of  a  bill 
of  lading  having  an  exception  in  these  terms.  If  a  vessel  is  stranded, 
it  is  the  duty  of  the  captain  to  take  all  possible  care  of  the  cargo. 

If  the  vessel  must  be  lightened  before  she  can  get  off*,  he  should  get 
lighters,  if  possible,  and  land  it ;  not  make  a  jettison  of  it. 

See  the  "Wm.  Taber,"  3  Ben.  339  (1868),  where  the  vessel  being 
barratrous] y  run  ashore,  was  held  liable  for  the  damage  to  the  cargo 
thereby,  and  the  expenses  paid  salvors  for  saving  it:— and  the  case  of 
the  "  ManliuB,"  U.  S  Dist.  Ct ,  So.  Car.  (not  yet  reported),  where  the 
vessel  was  held  liable  for  the  entire  salvage  on  ship  and  cargo  having 
Wome  sti-anded  through  the  intoxication  and  consequent  incom- 
petency of  the  master. 

'*  The  single  fact  that  the  boat  is  in  such  "a  situation  at  the  time  of 
"  the  jettison,  as  that  in  all  reasonable  probability,  a  total  lo^s  of  both 
•'  vessel  and  cargo  must  ensue  if  immediate  relief  be  not  afforded,  will 
"  not  justify  the  carrier  or  his  agents  in  resorting  to  the  extreme  mea- 
"  sure  of  casting  overboard  and  thus  destroying  a  portion  of  the  cargo 
"  so  as  to  throw  the  loss  upon  all  who  may  be  benefited  by  the  sacrifice 
"  (though  it  be  at  the  moment  necessary  and  prove  successful)  unless 
*•  the  crisis  come  without  fault,  that  is  without  the  want  of  due  care  in 
"  avoiding,  and  due  skill  and  diligence  and  exertion  in  overcoming  the 
"  evil. 

"  if  by  the  use  of  proper  care  and  skill  and  diligence  and  exertion 
or  activity,  the  necessity  for  the  sacrifice  might  have  been  avoided,  or 
if  though  the  dangers]  and  the  crisis  could  not  have  been  avoided,  the 
s^icrifice  is  thought  necessary,  and  is  made  only  to  prevent  harm  to 
the  boat,  or  to  expedite  her  on  her  voyage ;  the  carrier  on  account  of 
liLs  fault  in  the  first  case,  and  because  in  the  other  he  alone  is  bene- 
fited by  the  sacrifice  must  alone  bear  the  consequent  loss."  C.  J. 
Marshall  in  Bentley  r.  Bustard,  16  B.  Mon.  Ky.,  643  (1855^  and  see  4 
Jerger,  57.    5  lb.,  7.    6  lb.,  340. 
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thought,  not  by  any  means  barratrous  (void  of  evil  intent 
or  thought  of  gain),  will  not  be  excused  to  the  extent  of 
allowing,  in  general  average,  the  sacrifices  occasioned  by 
such  tort. 

A  jettison  to  relieve  the  ship  in  danger,  made  from  the 
deck,  and  of  goods  barratrously  placed  there  by  the 
master,  occasions  no  contribution.' 

^  7.  Not  included  under  the  Contract. 

It  becomes  an  im})ortant  question  to  be  considered  in 
regard  to  expenditures  or  losses  happening  during  the 
voyage,  whether  they  are  to  be  regarded  as  incurred 
under  the  contract  of  aflVeighlment  simply,  and  thus 
entirely  within  the  scope  of  the  master's  duty,  and 
solely  at  the  ship  owners'  expense,  or  as  made  by  the 
master  in  virtue  of  the  special  authority  vested  in  him  in 
time  of  emergency  and  danger ;  to  save  and  protect  the 
imperileil  projierty.* 

>    Atkinson  r.  Gt.  Western  Ina.  Co.,  4  Daly.  p.  1  i^lSTl^. 

Where  a  vessel  arrived  off  Moliile,  towards  evening,  witli  indications 
of  a  storm,  and  being  unable  to  procure  a  pilot.  foUoired  a  pUot  boat 
np  the  bay.  and  while  so  doinj;  ran  aground,  held  no  faalt  or  miscon- 
duct on  part  of  luaster.  So  the  master  is  jnmfied,  where  it  is  neces- 
sary to  Uirhten  the  vessel,  and  the  car^  is  too  heavy  to  be  cast  over- 
board, in  kniH'kui^  in  ihe  heads  of  the  casks  and  lettin?  the  contents 
ran  away :  though  by  throwin^^  over  the  cas^ks  they  might  have  been 
save^i  alon^^  shore.  Van  Syckel  r.  S<hr,  '•  Thois^  Ewing,"  Crabbe,  465 
vlS40\ 

t  In  Lyon  r  Alvord.  1'?  Conn., « vl*^*^'.  the  vessel  struck  a  rock  in  the 
5«>nml.  the  cargo  was  taken  oi'.t  by  the  master,  placed  in  lighters,  and 
deliverv^l  in  a  Siife  fx^n*  after  whwh  the  ves<5el  was  doated. 

la  a  s:;i:  to  r*H*over  the  exwr>e<  of  the  salva^,  ic  as  for  a  general 
avem^.  the  iletViiilant  clairutHl  that  u-der  the  c^^nintct  of  al&eight- 
mer-t  ::;e  master  ^*a^  fcHKtud  to  deliver  the  cargo,  if  he  could,  regardless 
**t'  ejtivcse.  This  jv^tion  was  uot.  however,  revvvrulfed  by  the  Court, 
H  n:cr  r.  IVlinex  10  East..  31^  Hobart  r.  Drvvan.  10  Pet^  IC^  Lvon 
r.  MiLU.  5  East..  43:^^ 
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This  question  underlies  the  whole  foundation  of  the 
practice  of  general  average  :  upon  a  statement  of  prin- 
ciples, as  to  the  definition  of  general  average,  the  whole 
world  pretty  well  agree. 

The  law  of  contracts  generally,  does  not  excuse  one 
under  an  undertaking,  simply  because  the  completion  of 
the  contract  has,  by  reason  of  unforeseen  circumstances, 
become  unprofitable  ;  nor  does  it  allow  an  extra  compen- 
sation, not  provided  for  in  the  agreement,  as  partial  re- 
imbursement for  the  performance  of  this  agreement, 
thougb  benefit  be  shown  as  occasioned  by  such  per- 
formance. 

Lender  the  contract  of  affreightment,  however,  whereby, 
for  a  stipulated  sum,  the  master  of  the  vessel  undertakes 
to  deliver  the  shipment  at  the  designated  place,  if  not 
prevented  by  sea  perils,  the  vessel  is  allowed  extra  com- 
pensation, under  certain  circumstances,  on  show'ing  that 
expenses  have  been  incurred  or  casualties  happened  not 
contemplated  at  the  time  of  contract.^ 

The  customs  of  maritime  countries  generally  differ 
very  materially  in  their  consideration  of  this  question  and 
as  to  the  extent  of  the  master's  duty,    as    such ;    and 


1  See  opinion  of  JadRe  Livingston  in  Walden  v.  Le  Boy,  1  Caines, 
574  (1805).  "The  master  of  the  vessel  becomes  of  necessity  an  au- 
"  thorized  agent  for  the  owners,  freighters  and  all  concerned,  when  the 
•*  progreas  of  the  voyage  is  interrupted  in  a  foreign  port,  either  by  cap- 
"*  tore,  as  prize,  or  by  other  detention  and  casualities,  and  whatever  he 
**  imdertakes  and  whatever  expenses  he  may  incur  fairly  directed  to 
**  the  benefit  of  all  concerned,  these  become  a  charge  upon  them  re- 
*'  spectively,  and  as  the  case  may  be,  a«  much  as  when  incurred  under 
"  a  special  authority  and  license,  or  pursuant  to  an  immediate  request. 
"'  The  request  and  authority  aie  necessarily  implied,  when  the  master 
**  exercises  his  discretion  and  judgment  fairly."  Sewall,  J.,  in  Douglas 
r.  Moody,  9  Mass.,  548  (1813).    Miston  r.  Lord,  1  Blatch,  354  (1848). 
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the  ship-owners' obligations  under  the  agreement  entered 
into.^ 

In  this  connection  the  rules  of  the  French  and  Spanish 
Codes  as  to  the  expenses  of  a  port  of  refuge  become  of 
interest  as  expressive  of  the  most  restrictive  view  now 
applied  to  constructions  of  these  contracts. 

These  rules  follow  closely  the  oldest  sea  laws    and 
codes,  the  practice  of  other  countries  being  undoubtedly 
a  subsequent  rnodificalion  and  broader  con^jideration  of 
the  subject. 

The  French  law  (and  the  Spanish  and  French  codes 
in  this  respect  are  alike),  as  laid  down  in  the  commercial 
code,  and  applied  by  their  tribunals  and  courts,  amounts 
to  this. 

If  a  ship  while  at  sea  sustains  damage  by  sea  peril 
sufficient  to  force  the  vessel  into  a  port  for  repair,  the 
expenses  of  the  port,  and,  if  necessary  to  discharge  in 
order  to  repair,  the  cost  of  unloading,  storing  and  re- 
loading, as  well  as  the  direct  expenditure  for  repairing, 
are  regarded  as  incurred  for  the  purposes  of  the  repair, 
and  for  that  alone.  And  as  the  cost  of  the  material  and 
workmen  required  for  the  reparation  is  at  the  sole  charge 
of  the  ship,  so  too  the  other  expenses  (which,  though 
not  directly  a  part  of  the  repairs,  are  yet  a  part  of  the 
cost  of  making  them),  are  to  be  paid  by  the  ship-owner 
without  benefit  of  contribution. 

If  the  damages  to  be  repaired  were  voluntarily  in- 
flicted, all  the  expenses,  &c.,  of  the  port  are,  on  the 
other  hand,  general  average. 

1  In  this  connection  it  may  be  said  that,  as  the  rule  of  contribution  is 
admitedly  without  ihe  contract,  a  simple  rule  of  equity,  it  seems  per- 
fectly proper  that  the  different  governments  should  limit  the  applica- 
tion  of  these  rules,  and  hold  to  a  stricter  or  more  liberal  accountability 
the  contracting  parties. 
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The  English  practice,  while  hardly  as  consistent  ap- 
parently as  this,  finds  earnest  and  conscientious  sup- 
porters among  her  lawyers  and  adjusters. 

The  principles  adopted  in  that  country  are  based  upon 
what  is  called  the  physical  safety  theory  as  opposed  to 
that  of  the  "  mutual  benefit,"  advocated  here.  Following 
that  theory  the  general  average  allowance  is  limited  to 
such  charges  and  sacrifices  as  are  incurred  to  procure 
the  safety  of  the  property ;  expenses  incurred  subse- 
quently, though  as  a  consequence  of  such  eifort,  being 
regarded  as  charges  special  to  those  interests  directly  re- 
quiring them. 

The  law  and  practice  in  the  United  States  upon  the 
theory  of  **  mutual  benefit,"  assumes  a  confraternity  of 
interests  in  the  nature  of  a  partnership,^  as  existing  be- 
tween the  ship,  freight  and  cargo,  from  the  time  of  ship- 
ment until  the  discharge. 

These  interests  have  associated  themselves  together, 
for  the  purpose  of  the  voyage.  In  view  of  this  co- 
interest,  whatever  threatens  the  adventure  as  a  whole,  is 
regarded  as  a  common  enemy  to  be  avoided,  if  possible, 
at  the  common  expense.  This  principle  is  equally  ap- 
plicable in  cases  of  either  sacrifices  or  expenditures,  and 
does  not  lose  its  force  by  the  procurement  of  merely 
physical  safety  so  long  as  the  continuation  of  the  voyage 
is  endangered  by  the  existence  of  obstacles  arising  while 
in  the  state  of  physical  peril.  The  reinstatement  then 
of  the  vessel  to  a  state  of  seaworthiness  being  necessary 
for  the  continuation  of  the  voyage,  it  must  be  made  at 
the  cost  of  all,  save  that  the  actual  injuries  accidentally 
received  are  not  subject  to  contribution. 

1    See  Spence  v.  Union  M.  Ins.  Co.,  8  P.  C,  427. 
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The  common  safety  in  connection  with  the  common 
benefit  must,  we  think,  be  considered  the  motive  of  any 
general  average  act.  In  time  of  danger  the  mind  of  man 
naturally  looks  to  the  means  of  escape,  and  such  steps 
are  taken  as  shall  best  accomplish  this  end  ;  but  the 
danger  removed  and  safety  obtained,  the  master  returns 
to  the  duty  before  him,  the  completion  of  his  contract 
by  the  prosecution  ot  his  voyage,  and  the  delivery  of  the 
cargo  at  its  poit  of  destination. 

Although  by  the  contract  of  affreightment  the  master 
has  bound  himself  to  deliver  the  cargo  at  its  destined 
port,  the  law  of  general  average  relieves  him,  in  certain 
positions  of  danger,  from  responsibility  for  the  entire 
extra  or  unforeseen  cost  of  such  delivery.  This  inter- 
vening peril  which  modifies  the  obligations  assumed 
under  the  bill  of  lading,  is  not  regarded  as  avoided  by 
the  mere  procurement  of  present  safety,  so  long  as  the 
object  of  the  association  of  interests,  i.e.,  the  voyage,  is 
interfered  with,  but  extends  to  a  reinstatement  of  the  in- 
terests, as  far  as  possible,  into  their  original  condition, 
viz.,  seaworthiness.^ 

While  accepting  this  liberal  construction  of  the  ^'con- 
tract of  hire,"  we  cannot  ignore  the  proper  rights  of  the 
cargo  ;  the  payment  of  freight  entitles  to  services  more 
or  less  hazardous,  as  the  circumstances  may  require. 
Services  of  an  extraordinary  character,  or  exposure  to 
unexpected  extremity  of  peril  does  not  necessarily  occa- 

1  Some  of  our  earlier  decisions  express  a  contrary  view.  "  It  is  tlie 
'*  safety  of  the  property  and  not  of  tlie  voyage  which  constitutes  the 
"  true  foundation  of  general  average.'*  Columbia  Ins.  Co.  v.  Ashby,  13 
Peters,  881  (1839).  Caze  v.  Reilly,  3  Wash.  C.  C  ,  298  (1814).  The  jetti- 
son of  the  whole  cargo  being  considered  a  general  average.  The  spirit 
of  aU  our  decisions  has  shown,  however,  the  acceptance  of  the  theory 
stated  in  the  text- 
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sion  a  liability  to  contribution,  as  long  as  such  service  or 
exposure  may  be  considered  within  the  line  of  the 
masters'  and  ship-owners'  duty,  by  which  we  mean, 
within  the  legal  service  bought  by  the  freight. 

In  regard  to  ships'  materials,  for  instance,  the  loss  ol 
anything  while  subjected  to  its  proper  and  legitimate 
use,  is  considered  as  done  entirely  within  the  contract, 
and  to  be  without  benefit  of  contribution. 

Loss  by  carrying  a  great  spread  of  sail,  or  loss  of  ship's 
ammunition  during  the  resistance  to  capture,  is  con- 
sidered as  covered  by  this  principle. 

But  where  sails  are  spread  to  force  a  ship  off  the  shore, 
and  are  lost  in  consequence,  the  contrary  view  prevails 
on  account  of  the  greater  resistance  offered  by  a  stranded 
ship  over  one  afloat,  which  amounts  to  an  unusual  and 
not  customary  service  of  sails  and  rigging. 

There  are  many  more  examples  of  such  unusual  appli- 
cation of  ships'  apparel  and  supplies,  but  they  will  be 
treated  in  their  proper  places,  these  serving  to  illustrate 
the  rules  governing  the  principles  we  have  stated. 


§  8.  Consultation. 

It  is  an  old  rule,  and  one  required  as  a  prerequisite  to 
a  General  Average  Act,  by  most  of  the  Commercial 
Codes,  that  the  master  should  consult  with  the  officers  of 
his  vessel  and  with  his  crew,  before  proceeding  to  any 
sacrifice.  This  rule  plainly  originated  in  the  days  when 
the  owner  or  agent  of  the  merchandise  followed  his  wares 
upon  the  voyage  ;  and  it  was  thus  in  the  power  of  the 
master  to  ask  the  opinion  of  those  largely  interested  in 
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the   result,   of  any  action  contemplated  to   escape  tlie 
threatened  peril' 

The  Cousolato  directs  tlie  master  to  say  to  the  merchants,  on  such  an 
occasion,  "  Messieurs,  we  are  in  great  danger  of  perishing;  the  only 
"  way  to  save  ourselves,  the  vessel  and  part  of  the  cargo,  is  to  make  a 
"  jettison."    Chapter  97,  Emerigin  (Mer)  p.  470. 

1  It  appears  from  Reddie^s  '* History  of  Maritime  Commerce'^''  (1841), 
that  in  the  thirteen  century  of  the  Christian  Era  (about  A.  D.  1276),  the 
inhabitants  of  Malacca  had  a  Maritime  Code,  (see  translation  by  Sir 
Stamford  Eaffles,  12  vol.  of  "  Asiatic  Eesearehesy)  In  the  second 
chapter  we  find  the  "  Regulations  for  the  safety  of  the  Prahu  while  at 
sea,"  "  of  fire,"  "  of  throwing  cargo  overboard,"  "  of  running  foul," 
"  of  putting  into  ports,"  &c.  "  Of  laws  respecting  throwing  cargo  over- 
board" 

"  When  there  is  a  violent  storm,  and  it  may  be  necessary  to  throw 
'*  over  a  part  of  the  cargo  for  the  safety  of  the  prahu,  a  general  consul- 
**  tation  shall  be  held  with  respect  to  the  property  in  the  prahu,  and 
"  those  who  have  much  and  those  who  have  little,  must  agree  to  throw 
*'  overboard  in  proportion. 

"  If  the  Xakhodah  omits  to  assemble  all  those  who  are  interested,  and 
"  the  cai-go  is  thrown  overboard  indiscriminately,  the  fault  shall  be  on 
*'  the  Nakhodah  of  the  prahu,  for  such  is  not  the  custom."  Keddie,  p  496. 

"  In  some  countries  a  consultation  is  required  before  tlie  sacrifice  is 
**  made,  but  that  form  is  resorted  to  only  as  a  means  of  deciding  upon 
**  and  proving  its  necessity,  and  it  is  not  a  part  of  our  law,  for  it  may 
"  be  otherwise  proved."  Nimick  v.  Holmes,  25  Ponn.  St.  R  ,  3G6  (ISoo). 
Patten  r.  Darling,  1  Cliff,  254  (1859).  Sims  v.  Gurney,  4  Binney  (Pa.)  R., 
513  (1812). 

"  Tlie  fact  that  the  master  and  the  officers  whom  he  consulted,  thought 
"  tlie  jettison  necessary,  did  not  make  it  so,  and  does  not  conclusively 
**  prove  it  to  have  been  so,"  and  the  propriety  of  their  decision  may  be 
passed  upon  by  a  Court  or  Jury.  Beutley  v.  Bustard,  16  B.  Mon.  (Ky.), 
643  (1855). 

"A  consultation  wiih  the  officers  may  be  highly  proper  in  cases  which 
"admit  of  delay  and  deliberation,  to  repel  the  imputation  of  rashness 
"  and  unnecessary  stranding  by  the  master.  But  if  the  propriety  and 
**  necessity  of  the  act  are  otherwise  sufficiently  made  out  there  is  an  end 
"  of  the  substJinceof  the  objection."  Columbia  r.  Ashby,  13  Peters,  331 
(1839).  The  "Nimrod,"  1  Ware,  1  (1822).  Ins.  Co.  r.  Jones,  2  Binn, 
547  (1807). 

The  rule  of  consulting  the  crew  is  rather  founded  in  pmdence  in 
order  to  avoid  dispute,  than  in  necessity.  Sims  v,  Gurpey,  4  Binn.,  524 
(1812).  ^ 
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Under  the  changed  conditions  of  maritime  commerce, 
however,  this  form  is  not  necessarily  observed,  and 
while  such  precautionary  measure  is  open  to  the  master, 
he  may  avail  of  it  or  not,  as  he  choses.* 

As  necessity  creates  the  right  to  make  the  sacrifice,  so 
it  gives  authority  to  those  best  qualified  to  act  according 
to  the  emergency,  and  it  is  held  in  general,  as  has  been 
said,  that  "  the  act  should  be  that  of  tlie  master  or  per- 
son in  command." 

<^  9.  Where  sacrifices  are  made  when  a  single  intcTest 
onlv  is  at  stake  :  vessel  beino^  in  ballast. 

If  a  vessel  in  ballast  makes  a  sacrifice  or  incurs  an  ex- 
pense, which,  if  cargo  was  on  board,  would  have  the 
tliaracter  of  general  average  ;  the  same  principles  prevail, 
and  the  loss  is  adjusted  as  general  average,  regardless  of 
the  fact  that  there  is  but  one  interest  to  contribute.^ 

The  crew  of  a  vessel  are  not  authorized  to  make  a  jettison  of  any  part 
of  the  cargo  in  a  case  of  distress,  without  the  order  of  the  master.  The 
"Nimrod."  1  Ware,  1  (1822),  (U.  S.  D.  Ct.  Maine). 

^  The  law  of  the  United  States  (July  20, 1790,  c.  56,  J  3),  requiring  the 
asseot  of  the  mate  or  second  officer  aud  a  majority  of  the  crew  to  put- 
ting back  after  a  voyage  had  commenced  on  account  of  the  unsea- 
worthiness of  the  vessel,  was  repealed.    (See  Revised  Statute,  4  5.'596). 

2  Potter  V.  Ocean  Ins.  Co.,  3  Sum.,  27  (1837).  Hathaway  v,  Suu  Ins. 
Co.,  8  Bosw.,  33  (1861).  Peters  v.  Warren  Ins.  Co.,  3  Sum-,  389  (1838). 
Phillips,  «  1,783, 1,412.    Parson's  Mar.  Ins.,  vol.  II. ,  p.  360.  I 

'*The  distinguishing  characteristic  of  a  general  average  is  that  it  is  i 

'•  voluntarily  incurred  by  the  owner  of  one  of  the  subjects  at  risk  for 
**  the  benefit  of  all,  and  the  cutting  away  of  the  masts,  with  the  conse- 
"  queot  damage,  are  none  the  less  general  average  charges  because  the 
'*  ves.«el  was  in  ballast  at  the  time,  and  therefore  there  was  neither 
"  cargo  nor  freight  to  contribute."  Greely  v.  Tremont  Ins.  Co.,  9  Cusli., 
415  (1852). 
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Thus,  if  because  of  some  accident  endangering  the 
safety  of  the  vessel,  it  be  necessary  to  bear  up  for  a  port 
of  safety,  the  wages  and  provisions  during  the  delay, 
necessary  towage,  pilotage  and  port  charges  would  be 
claimable  from  the  underwriter  on  hull  as  general  aver- 
age. 

So  also  any  voluntary  sacrifice  of  vessel's  material 
would  be  due  without  regard  to  its  extent  as  compared 
with  the  vessel's  valuation  ;  in  other  words  it  is  not 
necessary  that  the  loss  amount  to  the  percentage  that  is 
requisite  to  establish  a  claim  for  a  particular  average. 

The  equity  of  this  position  may  be  at  first  view  ques- 
tioned, and  it  may  be  considered  tliat  the  fundamental 
principle  of  general  average  is  the  common  or  double 
interest  benefited ;  but,  on  the  other  hand,  the  under- 
writer on  vessel,  as  a  matter  of  policy,  and  indeed  of 
equity,  ought  not  to  object  to  the  payment  of  a  small 
loss,  which  secures  the  safety  of  the  whole  adventure. 

Again,  in  very  many  cases,  there  are  different  interests 
to  be  benefited  by  the  necessary  sacrifice.  The  ship- 
owner is  not  necessarily  fully  covered  on  his  interest  by 
insurance,  and  while  in  the  event  of  a  loss  or  damage 
the  underwriter  will  be  a  looser,  the  assured,  on  his  un- 
insured interest,  is  proportionately  subject  to  the  same 
misfortune. 

Where  vessel,  freight  and  cargo  belong  to  the  same  owner,  a  general 
average  sacrifice  is  to  be  adjusted  as  such ;  and  in  a  claim  against  the 
underwriter  of  one  of  these  interests,  the  share  of  the  other  two  inter- 
ests for  such  general  average  is  to  be  credited.  Pezant  v.  The  Nat. 
Ins.  Co.,  15  Wend.,  453  (1836). 

Where  a  vessel  was  voluntary  stranded,  the  wages  and  provisions  of 
the  crew,  during  the  detention  while  being  floated,  &c.,  were  held  not 
to  be  general  average  as  there  was  no  cargo  on  board.  Fireman s^  Ins. 
Co.  V.  Fitzhugh,  4  B.  Mod.  (Ky)  160  (1843). 
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Why,  then,  should  the  shipowner,  at  his  sole  expense, 
avert  the  danger  common  to  these  different  interests  ? 

How  does  this  position  differ  from  a  case  where  vessel 
and  cargo  belong  to  the  same  owner  ?* 

Aside  from  this,  however,  the  "  sue  labor  and  travel " 
clause  in  the  insurance  contract,  would  obligate  the 
undenvriter  for  sucn  a  loss  or  expense. 

§  10.  Values  made  good  contribute. 

A  final  rule,  in  force  wherever  the  law  ot  general 
average  is  applied,  is,  that  whatever  sacrifice  or  expense 
incurred,  is  mad^  good  in  general  average,  must  share  in 
the  common  loss. 

The  equity  of  this  is  obvious  ;  the  whole  principle  of 
general  average  is  based  on  the  effort  to  place  the  dif- 
ferent interests  of  the  adventure  in  the  same  relative 
position  that  they  occupied  before  the  intervention  of  the 
sacrifice  (equality  of  danger,  equality  of  safety,  equality 
of  cost).  Under  this  law,  it  is  a  matter  of  indifference 
to  any  interest  as  to  what  is  selected  to  suffer  for  the 
general  good,  except  as  one  would  be  a  less  costly  sacri- 
fice than  another. 

The  application  of  this  rule   in   practice   presents  no 

1  Where  vessel  and  cargo  belong  to  tlie  same  owner,  the  assured 
cannot  recover  from  an  underwriter  on  one  interest,  for  a  sacrifice,  with- 
oat  crediting  the  contribution  due  by  the  other  interests  as  general 
average.    Potter  r.  Washington  Ins.  Co.,  4  Mason,  298  (1826). 

The  rules  of  general  average  are  throughout  based  upon  principles  of 
equity,  more  or  less  modified  by  practical  lines.  So  thoroughly  is  this 
idea  accepted  that  the  French  Courts,  for  instance,  have  refused  to  rec- 
ognize agreements  made  between  ship  and  cargo  giving  exemption  to 
general  average  losses,  as  '*  contrary  to  the  interests  of  navigation  and 
public  poUcy."  Cour  d'Aix,  25  Nov.,  1859.  Trib  de  Mars,  21  Juin,  1865, 
et  17  Jan.;  1862. 


{ 
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difficulty,  in  regard  to  either  ship  or  cargo ;  but  in  the 
treatment  of  the  contributory  value  of  freight,  where 
allowance  is  made  for  freight  sacrificed,  some  difference 
of  practice  exists. 

In  New  York,  for  example,  and  probably  in  most  of 
our  seaboard  cities,  the  whole  freight  contributed  for, 
contributes,  while  the  freight  earned  by  delivery  contri- 
butes on  one-half  or  two-thirds,  as  the  case  may  be.' 

Notwithstanding  the  unanimity  of  New  York  adjusters 
upon  this  point,  the  correctness  of  the  principle  appears 
very  questionable,  and  the  only  argument  for  such  a  con- 
sideration of  the  subject,  will,  we  think,  if  more  carefully 
considered  lead  to  a  contrary  result. 

It  is  this  "  whatever  is  contributed  for,"  they  say, 
"  must  contribute."  The  equity  of  this,  as  before  stated, 
is  self-evident — but  the  rule  being  created  in  order  to 
restore  a  broken  equality,  can  only  be  considered  in  subor- 
dination to  this  "  first  principle" — whenever  it  conflicts 
with  it,  it  ceases  to  exist. 

This  rule  of  equilization  then,  as  applied  to  freight, 
(the  only  case  under  our  law,  where  the  question  before 
us  could  arise),  requires  that  the  contributory  value  of 
this  interest  should  be  always  the  same,  notvvithstanding 
that  in  one  case  the  complete  earning  depends  not  upon 
simple  delivery  of  cargo,  but  upon  contribution  from 
other  interests. 


1  Cargo  of  the  Brig  "GeorKe,"  Olc.  Rep.  pp  89,  157  (1845).  lu  Boston 
and  Charleston,  S.  C,  the  freight  contributed  for  contributes  less  tbe 
same  deduction  that  is  made  from  freight  earned  by  delivery. 
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Foreign  Legislation  and  Practice, 

ARGE2JTINE  Eepublic. — General  or  commoD  averages 
are  in  general  all  the  damages  deliberately  inflicted  in  case 
of  peril,  and  those  suffered  as  an  immediate  consequence  of 
these  events ;  as  also  the  expenses  incuned  under  similar 
circumstances,  after  reasonable  deliberation,^  for  the  salva- 
tion generally  of  the  crew,  or  of  the  vessel  and  cargo  con- 
jointly, from  the  loading  and  departure  until  the  arrival  and 
discharge.^ 

If,  notwithstanding  the  jettison  or  other  sacrifice,  the 
vessel  is  lost,  the  obligation  to  contribute  to  the  common 
average  ceases,  and  the  objects  saved  are  not  liable  in  any 
way  for  the  jettison  or  damage  f  but  if,  by  the  jettison  or 
other  damage  deliberately  done  to  prevent  the  disaster,  the 
vessel  is  saved,  and  in  continuing  the  voyage  is  lost,  the 
goods  saved  from  the  second  peril  (the  jettison  being  judged 
by  the  original  motive),  contribute  upon  the  basis  of  the  value 
they  have  in  the  condition  in  which  they  are  saved,  deducting 
the  expenses  of  saving.** 

Where  goods  or  vessel  have  been  saved,  no  contribution 
is  to  be  demanded  from  any  interest  which  before  reaching 
the  destination  has  lost  its  value  or  ceased  to  exist,  except 
in  case  of  expenses  incurred  by  the  captain  to  obtain  the  re- 
lease of  the  whole  interest,  or  of  charges  paid  by  a  bill  of 
exchange,  which  is  payable  even  though  the  whole  adventure 
should  have  perished,  if  it  be  proved  that  the  expenses 
were  employed  for  the  benefit  of  ship  and  cargo  ;^  and  con- 
tribution is  due  from  articles  which  have  arrived,  in  excess 
of  their  value,  when  the  charges  have  been  incurred  by  the 
master  in  good  faith  after  shipwreck,  capture,  or  detention, 
even  though  without  orders,  or  although  the  expenses  are 
fniitless  and  without  eftect.® 

1    Codigo  de  Comercio,  J  1,0W).     2  lb.,  J  1,476.     3  ib.,  $  1,505. 
4    lb,  i  1,506.    5  ^  1,507,  1,303,  l,476,12o,  13o,  21^.    6  lb,  4  l,o08. 
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In  all  cases  of  emergency  the  captain  must  consult  with 
his  officers  and  crew  in  the  presence  of  any  on  board  who 
may  be  interested  in  vessel  or  cargo. 

The  captain,  however,  may,  in  all  cases,  upon  his  own 
responsibility,  act  contrary  to  the  wishes  of  the  majority.* 

The  expenses  caused  by  the  inherent  vice  or  unseaworthi- 
ness of  the  vessel,  or  by  the  fault  or  negligence  of  the  cap- 
tain or  the  crew,  are  not  reputed  general  averages,  notwith- 
standing they  are  made  voluntarily,  and  after  deliberaticm 

for  the  presenation  of  vessel  and  cargo.    The  captain  is 
exclusively  liable  for  all  such  chai^ges  (Art.  1,183).^ 

Austria. — The  General  Average  Act  must  be  voluntary, 
intentional  and  deliberate,  and  the  consequences  of  such  acts 
are  also  general  average. 

The  General  Average  Act  must  be  to  escape  a  direct  and 
imminent  peril. 

A  consultation  is  considered  necessary,' at  least  between 
master  and  officers.^ 

When  sacrifices  are  unsuccessful,  and  nothing  is  saved, 
there  is  no  contribution  exacted.  But  if  there  be  a  ship- 
wreck, and  by  reason  of  former  sacrifices,  which  were  for  the 
time  successful,  the  cargo  has  been  finally  saved,  it  has  to 
contribute  to  these  sacrifices.  At  all  events  in  case  of  ship- 
wreck there  would  be  an  adjustment  for  the  expenses  inci- 
dental thereto. 

But  if  sacrifices  are  made,  and  the  voyage  continued,  and 
the  ship  is  afterwards  lost  in  consequence  of  these  sacrifices, 

*    Codigo  de  Comercio,  1,091. 

2  Codigo  de  Comercio,  i  1,478.  The  shipowner  is  liable  to  the 
owners  of  cargo  for  damages  occasioned  by  the  captain  or  crew  done 
while  in  the  service  of  the  ship  ($  1,183).  This  responsibility  may  be 
satisfied,  however,  by  an  abandonment  of  the  vessel  and  its  appurte- 
nances witli  the  freight  for  the  voyage  (C.  de  C,  Jl,05«9).    »  C.  de  C,  J  281. 

3  By  tlie  edict  of  the  Merchant  Marine,  July  25,  1774,  $J  19, 35  (Levi, 
Ist  Ed.,  Vol.  II ,  p.  278). 
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the  losses  occasioned  by  such  acts  are  only  allowed  in  general 
average  if  there  be  savings.  In  such  case  the  saved  value 
pays  the  contribution  (C.  N.,  §  424). 

In  a  case  of  general  average  expenditure  goods  lost  after- 
wards cannot  be  made  to  contribute. 

Art.  424  of  the  Code  Napoleon,  says  clearly  that  {{jettison 
saves  the  vessel,  and  if  in  the  continuation  of  the  voyage  she 
l>e  lost,  the  goods  saved  contribute  to  the  jettison  according 
to  their  value  in  their  actual  state  after  deduction  of  the 
salvage  expenses. 

The  law  must  be  interpretated  in  the  sense  that  not  only 
jettison,  but  other  general  average  sacrifices^  are  to  be  treated 
in  like  manner.  Therefore  if  nothing  be  saved  there  is  no 
contribution. 

There  can  be  no  general  average  in  cases  of  vessels  in 
ballast,  because  there  are  no  contributory  values ;  only  one 
item  being  exposed.  If,  however,  there  be  general  average 
sacrifices,  they  may  be  claimed  from  the  underwriters  on  ves- 
sel, provided  it  be  insured  against  all  risks. 

Belgium. — A  general  average  shall  be  considered  more 
particularly  the  loss  or  damage  resulting  from  any  prudent* 
and  extraordinary  sacrifice  of  any  part  of  the  property  made 
by  the  master  or  by  his  directions,  in  order  to  avert  ft-om  the 
ship  and  cargo  an  extraordinary  or  imminent  peril ;  every 
expenditure  or  Uability  properly  justifiable  and  prudently  in- 
curred by  the  master  in  the  common  interest  of  the  property 
engaged  in  the  adventure,  or  which  may  be  considered  as 
the  direct  and  immediate  consequence  of  any  sacrifice  or  act 
constituting  a  general  average.^ 

1  This  is  generally  preferable,  as  a  substitute  to  the  traditional  word 
Tolnniary,  the  more  rational  term  of  deliberation,  in  order  to  deraon- 
Rtrate  that  a  voluntiirj'  act  alone  would  not  suffice ;  but  it  is  necessary 
that  this  act  be  made  with  reflection,  deliberately ;  and  tbat  it  take 
place  to  escape  an  imminent  peril— a  real  danger  "  Eappoit/'  Engles  & 
Van  Peborgli,  p.  10,  note  1. 

2  Projet  de  Code  (Engles  and  Van  Peborgh)  5  4. 
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All  damage  voluntarily  and  deliberately  suffered,  and  all 
extraordinary  expense  made  in  view  of  the  common  safety, 
or  the  common  good  of  all  the  property  engaged  in  the  ex- 
pedition ;  that  is  to  say  of  the  cargo,  of  the  ship  and  of  the 
freight,  are  considered  usually,  and  as  a  matter  of  principle, 
general  averages. 

Included  therein  also  are  the  immediate,  direct  and  inevit- 
able consequences  of  the  measui'e  executed  for  the  common 
safety  or  common  interest  of  the  ship  and  of  the  cargo.* 

Mr.  Goemaere  writes :  "  Where  a  sacrifice  has  been  made 
for  the  general  benefit  a  subsequent  disaster,  if  it  be  the 
direct  and  unavoidable  consequence  of  the  sacrifice,  is  also 
to  be  considered  a  part  of  the  general  average." 

Thence  all  sacrifices  which  have  occurred  to  save  from  a 
total  loss,  or  an  imminent  peril,  the  ship  and  the  cargo,  and 
all  extraordinary  expenses  incurred  with  the  hope  of  being 
able  to  reach  conjointly  the  port  of  destination,  appertain  to 
the  class  of  general  averages. 

We  may  not,  however,  include  in  this  category  those  losses 
which  were  not  or  could  not  have  been  foreseen,  and  which 
were  subsequently  realized  in  an  accidental  manner,  nor  the 
.acts  resulting  from  the  ordinary  obligations  of  the  charter 
party,  nor  the  sacrifice  of  articles  which  are  themselves  a 
c^use  of  peril  to  the  ship  and  cargo.^ 

If  the  sacrifice  made  does  not  result  in  saving  the  ship,  no 
contribution  can  be  levied  on  her. 

This  is  practically  insist^^d  on,  even  expenses  paid  for  the 
common  good  and  successful  for  the  time — as  where  a  vessel 
makes  a  port  of  distress,  and  is  lost  in  continuing  the 
voyage,  are  at  the  entire  cost  of  the  party  making  the  dis- 
bursements.^ 

1    Engel  &  Van  Peborgh  "Observation,"  p.  4.    2  Ibid,  p.  5 
3    Damage  done  to  vessel  by  defence  against  enemies,  which  are  con- 
tributed for  if  the  ship  escapes  capture ;  are  at  the  sole  charge  of  the 
shipowner  if  the  vessel  is  captured,  though  the  master  afterwards  es- 
capes with  ship  and  cargo. 
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The  law  requires  that  a  consultation  between  th^  captain 
and  his  oiBcers  shall  be  held  previous  to  the  act  involving  the 
sacrifice;  but  should  circumstances  render  that  impractic- 
able the  necessity  for  the  sacrifice  maj'  be  proved  by  the 
log-book,  sea  protest  or  other  satisfactory  evidence.*  While, 
as  a  rule,  tlie  consultation  between  officers  and  crew  is  re- 
quired, it  is  not  so  in  practice.  Mr.  Goeraacre  says :  The 
general  average  act  must  be  voluntary — the  unvaried  rnle 
of  French  and  Belgian  jurisprudence  is  that  the  absc^nce  of  a 
deliberation  must  not  be  a  reason  for  the  rejc'ction  from 
general  average  of  a  voluntary  sacrifice  made  for  the  common 
interest  and  salvation. 

The  consequences  of  putting  into  a  port  of  refuge  on 
account  of  vice-propre  are  not  considered  general  averages,^ 
and  the  loss  of  that,  which  has  immediately  occasioned  the 
danger,  gives  no  right  to  contribution. 

Xo  general  average  is  admitted  for  vessels  navigating  in 
ballast. 

Brazil. — All  extraordinary  expenses  and  all  tlie  damages 
made  for  the  benefit  of  the  ship  and  cargo  jointly,  from  the 
loading  and  departure  until  the  return  and  discharge,  are 
considered  general  averages,  and  are  divided  proportionally 
between  the  ship,  her  freight  and  the  cargo.^ 

Averages  are  called  gross  or  common  when  proceeding 
from  a  deliberate  act  done  in  the  common  interest  in  order 
to  save  the  ship  and  cargo  from  imminent  damage."*  It  is 
necessary  first  that  there  should  be  a  deliberate  act ;  second, 
that  success  should  result,  that  is,  the  common  salvation ;  if 

*  Where  the  imniinency  of  the  danger,  and  tlie  circunistaneos  i  ender  it 
impossible  to  deliberate  as  to  the  steps  to  be  taken  ;  it  is  excusable  not 
to  obey  the  rule  of  the  law.  Anvers,  19  Ao^t  18G1  (A.  61, 1,  301),  and 
the  proof  that  a  relache  has  occun'ed  in  the  general  interest  will  bo 
determined  by  tlie  appreciation  of  the  Judges,  based  upon  all  the  docu-  y/ 
ments.    Anvers,  12  Mai.,  1864,  et  9  Nov.,  ISCj  (65,  1,  117-3:2;^).  f 

s   E.  &  Van  P.  Rep.,  p.  43. 

3   Codiffo  Commercial,  i$.  761,  7G3.    4  Veiga,  Vol.   XL,  p.  324 
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• 

this  is  not  secured  the  things  lost  constitute  simple  and  not 
general  average.^ 

The  average  is  simple,  and  at  the  charge  of  those  who 
have  suffered  the  damage  when  not  proved  common  to  ship 
and  cargo.2 

If  the  ship  should  be  lost,  notwithstanding  the  jettison, 
and  some  goods  should  be  saved  these  do  not  contribute  to 
the  indemnitv  of  those  which  were  thrown  overboard  on  the 
occasion  of  the  disaster  which  caused  the  shipwreck ;  but  if 
the  ship,  though  saved  by  the  sacrifice  from  the  danger  which 
threatened  it,  is  lost  on  continuing  the  voyage,  the  goods 
saved  from  the  second  danger  are  required  to  contribute  to 
general  average  for  the  loss  of  those  which  were  thrown  over- 
board on  the  first  occasion.^ 

When  anything  is  saved  in  consequence  of  a  general 
average  act,  the  party  suffering  the  injury  caused  by  this 
act  can  require  no  contribution  from  the  articles  saved  if 
these,  by  any  accident,  should  not  come  into  the  hands  of 
their  owners ;  or,  if  when  in  their  possession,  they  should 
have  no  value.* 

When  expenses  are  paid  however  by  draft,  sale  of  goods, 
&c.,  indemnity  is  due  in  the  manner  of  general  average,  even 
though  no  goods  are  finally  saved  and  delivered  to  the  owner, 
or,  if  being  saved,  they  are  without  value.* 

A  captain  shall  not  be  exonerated  from  blame  who  alters 
tlie  course  of  the  voyage  which  he  was  required  to  follow,  or 
wlio  does  any  extraordinary  act  from  which  damage  may 
arise  to  the  ship  or  her  cargo,  without  a  resolution  being 
ciirried  at  a  council  composed  of  all  the  officers,  and  of  the 
crew ;  and,  if  they  are  on  board,  in  the  presence  of  those  in- 
terested in  the  ship  and  cargo. 

In  such,  and  all  resolutions  the  captain  is  entitled  to  a 
casting  vote,  and  even  may  act  against  the  resolutions  under 

I    Veiga,  Vol.  II.,  p.  225.    2  ib.,  Vol.  II.,  p.  229. 

3    C.  C,  792.    4  lb,  J  791.    5  Ib  ,  }J  791, 651,  764, 120  &  19^ 
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his  own  responsibility  in  all  oases  wli(»n»  he  may  think 
proper.i 

It  is  an  essential  condition  that  the  act  be  preceeded  by  a 
deliberation  between  theoflBicers,  and  that  they  should  declare 
it  taken  in  the  general  interest.^ 

It  is  also  necessary  that  to  constitute  a  general  average  it 
should  be  proved. 

1st.  That  there  was  imminent  danger  of  loss. 
2d.  That  the  danger  proceeded  from  sea  peril. 
3d.  That  the  act  be  preceeded  by  a  consultation  or  deliber- 
ation in  council. 
4th.  That  the  sacrifice  be  for  the  common  safetv. 
5th.  That  the  sacrifice  produce  the  desired  end. 

The  Regulation  of  Aug.  30,  1820,  Art.  8,  §  7,  says:  And 
in  general  the  losses  caused  voluntarilj',  and  the  expenses 
made  in  consequence  of  deliberate  motive  for  the  common 
safety  of  ship  and  cargo,  are  general  averages.^ 

A  sacrifice,  although  made  voluntarily  and  after  the  requi- 
site deliberation,  is  not  a  general  average — where  the  ex- 
penses are  caused  by  the  internal  defect  of  the  ship,  or  by 
the  ineflBciency  or  negligence  of  the  captain  or  crew.  All 
such  expenses  are  for  account  of  the  ship  or  the  captain^  with- 
out any  right  of  contribution  against  the  cargo.s 

Chili. — Common  averages  are  not  only  the  damages 
which,  in  virtue  of  a  deliberate  act,  either  before  or  after  the 
undertaking  of  the  voyage,  are  caused  conjointly  or  separ- 
ately to  the  ship  or  to  her  cargo  as  a  means  of  safety  from 
an  imminent  risk  of  the  sea,  but  also  the  damages  happening 
as  a  direct  and  inevitable  consequence  of  the  sacrifice,  as 
well  as  the  unforeseen  charges  incuired  for  the  common  benefit 
in  the  manner  and  form  indicated  by  the  Code.® 

1  Codigo  Commercial,  J  509.    2  Veiga,  Vol.  II ,  p.  239. 

3  Ibid.,  p.  239. 

*  Codigo  Commercial,  *  765.    5  Veiga,  Vol.  II ,  p.  239. 

5  Codigo  de  Comercio,  $  1,089. 
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The  la^Y  authorizes  the  captain  to  call  a  meeting  of  the 
officers  of  the  ship,  and  of  those  interested  in  the  cargo/  but 
it  also  says :  If  the  imminence  of  the  peril  does  not  permit 
the  captain  to  take  the  opinion  of  the  officers  of  the  ship,  or 
of  the  shippei's  or  supercargoes,  he  alone  must  decide  and 
assume  the  responsibility  of  incurring  the  damages  and 
charges  which  are  judged  necessary  for  the  common  safety .2 

He  must  in  the  same  manner  always  submit  in  what  they 
judge  opposed  to  the  common  interest,  but  in  this  case  they 

"Averapres,  in  the  legal  meauing  of  tlie  word,  are :  Ist.  AIL  the  damages 
"which  the  ship,  cargo  or  lighters  suffer  before  setting  sail,  dar- 
ling the  voyage,  or  after  anchoring  in  the  port  of  destination,  and 
"  those  received  by  the  goods  after  being  embarked  in  the  launches,  or 
"  other  small  vessels  in  the  phice  of  the  transfer,  until  disembarked  in 
**  that  of  the  consignment.  2d.  All  the  extraordinary  and  unforeseen 
"  charges  made  during  the  voyage  for  the  preservation  of  the  ship,  of 
"  the  cargo,  or  of  both  together."    (Art.  1084,  C.  de  C) 

"  Not  averages  in  ordinary  cases,  are :  1st.  The  coast  or  port  pilotage. 
"  2d.  Tlie  charges  of  lighterage  or  towing.  8d.  The  poit  charges,  ^th. 
"  The  charges  of  unloading  the  ship,  when  for  lack  of  water  she  cannot 
"set  sail  or  enter  the  port  of  destination  with  all  the  cargo.  5th.  And 
*'  in  general  all  the  ordinary  charges  of  navigation.  All  the  charges 
"  named  are  to  the  exclusive  account  of  the  ship,  except  where  the 
"  charter  party,  or  biU  of  lading  has  stipulated  to  the  contrary."  (Art, 
1,085). 

"  Particular  average  is  all  damage  which  is  suffered  by  the  ship  and 
*'  cargo  from  the  time  of  loading  until  the  discharge,  by  sea-peril  or 
"  force-major,  vice-propre  to  the  thing  or  subject  of  the  shipowner, 
"  captain,  crew,  shippers,  passengers,  or  any  other  person,  and  all 
"  charges  executed  exclusively  for  the  advantage  of  the  ship,  of  th^ 
"  cargo,  or  of  a  part  of  these  interests  "    (Arts-  1124, 1125  11<>.) 

I    Codigo  de  Comercio,  J  1,097. 

-  The  urgency  of  the  case  permitting,  the  captain  must  extend  in 
the  diary  of  the  ship,  the  resolutions  of  the  meeting,  before  carrying 
tliem  into  effect  *  *  The  captain  places  an  authorized  copy  of  the 
act  before  the  Commercial  Judge  or  Chilian  Consul,  within  twenty -four 
hour.s  of  the  ship's  arrival  (Art.  1,099).  When  the  peril  admits  of  the 
delay,  those  who  are  not  cited  to  the  meeting,  are  not  liable  for  contri- 
bution toward  the  expenses  there  incurred,  (Arts.  1,100,  1,101.)     The 
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alone  are  responsible  for  the  damages  and  losses  who  caused 
these  resolutions/ 

If  the  measures  taken  to  save  the  vessel  and  her  cargo 
fail,  and  they  are  preseiTcd  by  other  means^  in  no  wise  con- 
nected with  the  means  employed  for  that  purpose,  no  contri- 
bution is  due  for  the  loss  or  expense  which  did  not  avail  the 
general  interests. 

If  the  ship  and  cargo  are  saved  from  the  threatening 
peril,  but  are  subsequently  destroyed  by  other  events,  only 
those  objects  which  were  on  board  when  the  sacrifice  was 
wade,  and  which  are  finally  saved  from  the  subsequent  dis-' 
aster  shaU  contribute  to  such  general  average.^ 

Sacrifices  made  while  vessel  is  without  cargo  are  some- 
times adjusted  as  general  average,  the  Code  says :  To  deter- 
mine the  responsibility  of  the  underwriter  of  the  ship,  and 
the  drawer  of  exchange  under  bottomry  bond  there  are  also 
to  be  considered  as  common  averages,  the  damages  which 
the  ship  suffers,  and  the  charges  which  are  incuned  to  navi- 
gate in  ballast,  in  as  much  as  they  are  of  the  nature  of 
general  average. 3 

The  damage  suftered  by  vice-propre  is  considered  as  a  par- 
ticular average,*  and  to  be  borne  by  the  owner  of  the  thing 
which  has  occasioned  the  damage  or  expense.^ 


Denmark. — A  General  Average  Act  comprises  all  dam- 
age voluntarily  done,  and  all  sacrifices  and  expenditures  vol- 
imtarily  made  to  avoid  an  imminent  peril  to  ship  and  cargo 

jettlBon  concladed,  the  captain  prepares  an  account  of  the  losses  and 
damages  (Art.  1,103). 

The  common  averages  are  to  the  charge  of  the  ship,  of  the  freight 
and  of  the  merchandise  which  exists  at  the  time  tlie  peril  arises,  and 
are  paid  by  contribution  from  the  proprietors  of  the  objects  named. 
Art.  1,093. 

J    Codigo  de  Comercio,  J  1,098.    a  ibid,  1,003. 

3    Ibid,  i  1,091.    4  Ibid,  J  J,  124.    »  ib.,  i,i36. 
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as  well  as  all  daniages,  losses  and  expenses  which  have  been 
connected  with  measures  taken  to  avoid  the  peril,  or  have  au 
immediate  consequence  of  such  measures.^ 

Damages  voluntarily  done  or  expenses  incurred,  either  to 
save  the  ship  alone  or  the  cargo  alone,  or  with  any  other 
view  than  for  the  common  benefit  of  ship  and  cargo,  are  not 
allowed  in  general  average.2 

Damages,  losses  and  expenses  connnon  to  a  general  average 
are  to  be  levied  proportionally^  on  sliip  with  apparel,  freight 
and  cargo  according  to  their  respective  values.'* 

The  general  average  act  shall  not  comprise  accidental 
damage,  even  if  such  happen,  during  measures  taken  to  save 
ship  and  cargo,  when  such  accidental  damage  is  not  an  im- 
mediate consequence  of  these  measures.^ 

We  adhere  to  the  rule,  writes  Mr.  Middelboe,  "causa 
proxima  non  remota  spectatur,"  i.  e.,  we  only  admit  as  general 
average  the  direct  and  immediate  consequences  of  a  general 
average  act. 

If  your  question  purports  that  every  subsequent  disaster 
attributable  to  the  sacrifice,  should  be  considered  as  general 
average,  the  answer  must  be  "Xo" — e,  flr.,  a  mast  is  cut  to  save 
ship  and  cargo,  and  in  falling  damages  the  rail  and  bulwarks, 
this  is  general  average,  and  the  damage  to  rail,  etc.,  is  con- 
sidered as  an  immediate  consequence,  which  was  to  be  ex- 
pected when  the  cutting  of  the  mast  was  decided  upon. 

If,  now,  the  mast  being  cleared  away,  the  vessel,  after  a 
lapse  of  time,  should  fall  in  with  the  wreck,  and  receive  dam- 
age by  coming  in  collision  with  it :  this  damage,  although 
certainly  attributable  to  the  sacrifice — in  so  far  as  it  would 
not  have  happened  if  the  mast  had  not  been  cut — would  not 

1    Insurance  L<aw  (Introduction).    2  n,  {  20     3  lb.  $  37.    4  lb.  }  40. 

According  to  the  views  of  the  Danish  Dispacheura,  the  motive  for  a 
General  Average  Act,  is  the  common  safety,  i.  c,  safety  from  danger  of 
a  totiil  loss ;  not  the  common  benellt,  t.  €.,  the  completion  of  the  adven- 
ture.   Kept,  to  Int  G.  A.  Com.,  p.  5. 

5    Ins.  Law,  J  20.    ^ 
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be  considered  as  general  average,  because  it  is  neither  a 
direct  nor  an  immediate  consequence  of  the  act  of  cutting,  but 
is  owing  to  the  intervening  new  accident  of  the  vessel  falling 
in  with  the  wreck.  A  pure  accident  which  never  could  have 
been  expected  when  the  mast  was  cut  and  cleared  away. 

Messrs.  Gram,  Svenson  &  Thune  upon  this  subject,  say :  It 
is  not  necessary  that  the  consequence  should  follow  as  a  mere 
physical  necessity,  without  any  contingent  event,  or  act  of 
volition  subsequent  to  the  general  average  act.  Neither  on 
the  other  hand  should  all  consequences  be  admissable,  where 
they  have  but  a  remote  or  vague  connection  with  the  general 
average  act.  The  near,  immediate  and  direct  consequences 
should  be  allowed ;  the  more  remote,  mediate  and  indirect 
consequences  should  be  inadmissable.  In  the  former  class 
would  be  comprised  such  expenditures,  which,  as  a  matter  of 
necessity,  or  at  least  with  a  great  deal  of  probability,  must 
follow  the  general  average  act,  and  to  which  such  act  is 
the  chief  origin.  The  latter  class  should  comprise  such  cases 
as  have  a  more  remote  connection  with  the  act  of  volition, 
and  originate  chiefly  in  casualties  or  accidents,  irrelevant  to 
the  act  of  volition,  i 

The  sacrifice  must  be  necessary.  Injury  voluntarily  done 
to  ship  and  cargo  by  the  master,  when  it  is  unlikely  that  he 
was  under  the  impression  that  such  injury  would  tend  to 
save  ship  and  cargo  is  not  aUowed  in  general  average.'^ 

If  damage  to  the  ship  is  imprudently  done,  for  instance, 
when  a  mast  is  cut  away  to  avert  a  shipwreck,  which  at  the 
time  was  imavoidable ;  or  to  float  a  ship,  which  could  not  be 
brought  off*  the  ground,  then  such  damage,  although  volun- 
tarily done  to  the  ship,  shall  not  be  contributed  for  in  general 
average,  even  if  it  is  likely  that  the  property  sacrificed  might 
have  been  saved  if  it  had  not  been  sacrificed.^ 

If  it  bears  proof  that  the  master  has  erroneously  appre- 


1    See  Remarks  to  Jut.  G.  A.  Com.,  p.  14. 
s    hdsarance  Law,  $  SO.    ^    jbid,  $  83. 
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hended  a  peril  where  none  existed,  and  thereby  made  himself 
guilty  of  misconduct ;  or  when  he,  in  case  of  .actual  danger, 
has  committed  himself  by  mcreasing  the  damage,  then  the 
owner  of  the  ship  shall  not  have  his  loss  made  good  in  general 
average/ 

If  the  apprehended  peril  be  not  avoided  by  the  sacrifices 
made,  but  part  of  ship  and  cargo,  or  of  either,  nevertheless 
be  saved ;  t  hen  the  part  saved  has  to  contribute  in  proportion 
to  the  sacrifice  made,  provided  it  may  be  taken  for  granted, 
or  it  is  lik(^ly,  that  some  part  of  such  sacrificed  property  would 
have  been  saved  if  it  had  not  been  sacrificed. 

If  on  the  contrary  a  certainty  prevails  that  the  sacrificed 
property  unavoidably  would  have  been  lost,  then  no  contribu- 
tion shall  take  place. 

Accordingly,  if  cargo  is  jettisoned  to  prevent  shipwreck  or 
capture,  and  such  disasl  us  are  not  prevented,  but  part  of  the 
cargo  or  ship  be  saved,  redeemed  or  liberated,  the  part  saved 
shall,  in  compliance  with  this  rule,  contribute  to  the  value  of 
the  goods  jettisoned.  If  on  the  contrary  damage  is  done  to 
the  ship  to  avoid  capture,  and  the  ship  is  nevertheless  cap- 
tured and  declared  a  good  prize,  then  the  damage  done  to 
the  ship  shall  not  be  contributed  for  by  the  cargo,  although 
the  cargo  be  liberated  or  saved.*'* 

If  the  ship  during  a  voyage  has  received  repairs  which  are 
to  be  made  good  in  general  average,  or  expenses  of  a  similar 
nature  have  been  made,  then  (provided  such  repairs  or  ex- 
penditures have  not  been  covered  by  bottomry  bond),  the 
right  to  repayment  of  expenses  so  incurred  shall  not  be  lost 
or  decreased,  even  if  the  property  for  the  benefit  of  which 
they  have  been  expended,  at  a  later  period,  be  lost  or 
damaged.^ 

If  the  master  apprehends  an  unusual  peril  to  ship  and  cargo, 
then  he  is  in  duty  bound,  if  circumstances  permit,  to  consult 

1    Ins.  L<aw,  4  31.      2  ibid,  }  33. 
3    Ibid,  J  50. 
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with  the  mate  and  crew  as  regards  the  measures  to  be  adopted 
in  order  to  avert  the  peril,  or  to  diminish  the  eventual  loss. 
If  the  owners  of  the  cargo,  or  their  representatives,  happen  to 
be  on  board,  their  opinion  on  the  subject  is  to  be  taken ;  the 
suggestion  of  these  parties  is  to  be  entered  in  the  log-book, 
and  to  be  inserted  in  the  protest  when  extended.* 

Practically,  writes  Mr.  Middelboe,  if  the  measures  are  such 
as  a  sensible,  prudent  shipmaster  would  take  in  the  case, 
they  are  considered  general  average,  even  if  no  consultation 
vnth  the  crew  has  taken  place,  but  if  time  permits,  the  master 
ought  to  do  so. 

SacriiBces  or  expenses  being  made  while  vessel  is  sailing  in 
ballast,  the  underwriter  on  ship  is  subject  to  an  adjustment 
on  the  same  basis,  and  under  the  same  principles  as  though 
cargo  had  been  on  board. 

If  the  cause  of  peril  is  attributable  to  the  owner  of  the 
ship,  or  to  the  misconduct  of  the  master,  the  shipowner  for- 
feits his  right  to  have  his  loss  made  good  in  general  average ; 
the  same  nile  refers  to  the  owner  of  the  cargo  under  similar 
circum8tances.2 

A  general  average  sacrifice  may  be  entitled  to  contribution, 
though  the  act  be  occasioned  by  the  fault  of  vessel,  cargo  or 
master,  but  the  party  in  fault  loses  his  right  to  any  contribu- 
tion by  reason  of  such  sacrifice. 


England. — A  general  average  loss  may  be  defined  to  be 
a  loss  arising  out  of  extraordinary  expenses  incurred  for  the 
joint  benefit  of  ship  and  cargo.^ 

Common  interest  is  thus  a  fundamental  principle  of  general 
average. 

The  leading  characteristic  of  a  general,  as  distinct  from  a 

1  Insurance  Law,  $  84.   2  Jbid,  i  29. 

'  Amould  (3d  Ed.)  Vol.  II.,  p.  771.  Birkley  r.  Presgrave,  1  East-  228. 

*  Baily,  p.  2.   Stevens  &  Benecke,  p.  94.   Moi^baU,  p.  460. 
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particular  avemge  loss,  is  that  it  is  the  intentional  result  of 
the  act  of  man ;  not  immediately  the  physical  effect  of  the 
perils  insured  against.^ 

The  sacrifice  must  be  made  deliberately,  voluntarily,  and 
with  the  object  of  saving  or  protecting  the  remainder  of  the 
property  at  stake. 

The  sacrifice  must  have  been  made  under  the  urgent 
pressure  of  some  real  and  immediately  impending  danger. 

There  must  be  a  moral  certainty  of  a  total  loss.^ 

Whether  a  successful  result  be  necessary — 

An  act  may  be  a  general  average  act  when  it  did  not,  and 
really  could  not,  have  had  a  beneficial  effect.^ 

It  is  considered  that  if  the  master  in  good  faith  and  judg- 
ment makes  a  sacrifice  which  he  considers  for  the  general 
benefit,  the  owner  of  the  sacrificed  property  is  entitled  to 
compensation  although  no  good  was,  nor  could  be  accomplished 
by  the  voluntary  loss. 

Consultation  is  not  indispensable  previous  to  the  sacrifice, " 
and  the  master  may  follow  his  own  judgment;  any  sacrifice 
made,  the  other  requirements  being  satisfied,  belong  un- 
doubtedly to  general  average :  even  the  opposite  case  may  be 
imagined  where  a  necessary  sacrifice  made  by  the  crew  in 
opposition  to  the  master's  will,  could  not  in  justice  be  ex- 
cluded from  it. 

It  is  the  daily  practice  of  average  adjusters,  with  the 
sanction  of  the  Courts,  to  adjust  a  sacrifice  of  property  made 
to  avert  a  total  loss  from  a  single  interest,  when  that  consti- 
tutes the  whole  adventure,  as  if  it  were  a  general  average. 

A  ship  in  ballast,  for  instance,  is  driving  upon  a  lee  shore, 

1  Arnoiild  (3d  Ed  )  Vol.  11.,  p.  773.  Marshall,  p.  461.  Mayne  on  Damages, 
190.  The  "  CopenhaKeu,"  1.  C.  Rob-  393.  Maclaehlaii  Shipping,  p.  606. 
2Arnould  (3d  Ed  )  Vol.  II.,  884.  3  Baily,  p.  15.  <  Ibid,  p.  30.  Stevens, 
p.  9.  Stevens  &  Benecke,  pp.  65,  100,  105,  1C7  note.  Marshall,  p.  463. 
5  Corry  v.  Couthard,  Miteliell's  Mar.  Register.  ^  Baily  p.  30.  Stevens  & 
Benecke,  p.  99.  Abbott  on  Shipg  (Perkins),  1850,  p.  576.  Park,  Vol.  I  , 
p.  279.  Maclachlan  Shipg,  p.  614.  Maude  &  Pollock,  p.  192.  Lowndes, 
p.  31. 
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dragging  her  anchor,  and  the  master  has  only  time  left  to 
cut  Ills  cable  and  put  out  to  sea  to  avoid  a  total  loss :  the 
anchor  and  chain  are  dealt  with  as  in  the  nature  of  general 
average. 
It  is,  in  fact,  an  expenditure  in  another  form.' 
The  loss  must  be  the  necessary  immediate  eflfect,  or 
consequence  of  the  general  average  act.  It  must  be  a 
loss  that  would  not  have  been  sustained  but  for  the 
geueral  average  act.  It  must  not  be  caused  by  the  sacri- 
fice of  an  article  which  is  itself  the  immediate  cause  of  the 
danger  which  rendei-s  its  sacrifice  necessary.^  All  expenses 
incurred,  and  all  ordinary  manoeuvies  rendered  necessarj' 
for  the  purpose  of  transporting  the  goods  or  keeping  the  ship 
in  a  fit  state  to  transport  them,  are  a  direct  consequence  of 
the  shipowner's  contract  with  the  freighter,  and  no  claim  for 
general  average  can  be  sustained  unless  the  sacrifice  and  ex- 
penditures out  of  which  it  arises  were  of  an  extraordinary 
nature. 

The  sacrifice,  in  fact,  must  not  be  included  in  those 
ordinary  duties  and  expenses  of  the  navigation  which  come 
under  the  head  of  wear  and  tear,  and  are  paid  out  of  the 
freight.'  The  ship's  neglect  or  unseaworthiness  forfeits  her 
daim  for  general  average.* 

PiXLAND. — As  common  averages  are  considered  all  the 
voluntary  damages  caused  to  the  ship  and  to  the  cargo, 
with  the  intention  of  avoiding  a  common  peril,  as  well  as  the 

»  Aniould,  Vol.  II.,  p.  763  (4tli  Ed.)  Ibid.  Perkins'  Ed.,  Vol.  II.,  p.  911, 
note.  Stevens  &  Beneckc,  pp.  403,  436,  364,  365,  note.  Maclaclilan 
Sliipg,  p.  611.  Oppenheim  v.  Fry,  3  B.  &  S  ,  878,  5tli  Id.,  348.  Kidston 
r.  Empire  Mar.  Ins.  Co.,  L.  R  ,  1  C-  P-,  585.    Lowndes,  p.  338 

2  Baily,  pp.  34,  35.  3  Arnould,  Vol.  II ,  p.  774  (8d  Ed.)  4  Tlie  "  Parana" 
L  R.  1,  Probate  Div.,  4.>3  (1876). 

No  general  average  arises  by  reason  of  a  collision,  whether  entirely 
accidental  or  not-.  Cargo,  even  when  the  property  of  the  shipowner  is 
oot  liable  to  seizure  for  damages  by  collision.  The  **  Victor'^  (Adm.  1860). 
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charges  and  damages  occasioned  voluntarily  or  involuntarily 
by  measures  adopted  for  the  same  purpose.* 

When  it  is  considered  necessary  to  take  measures  which 
may  result  in  a  geueral  average,  the  captain,  if  the  time  and 
nature  of  the  peril  pennits,  consults  the  pilot  and  the  most 
expert  and  experienced  of  his  crew,  as  well  as  any  interested 
parties  who  may  be  on  -board ;  but  the  captain's  decision 
only  is  open  to  execution.^ 

Personally  there  is  no  claim  for  contribution  to  general  aver- 
age for  more  than  the  value  of  the  property,  which  was  on 
board  at  the  time  of  the  disaster ;  nor  with  other  resources 
than  that  which  remains  of  this  property  after  the  unloading. 
If,  as  the  result  of  a  particular  damage,  happening  subse- 
quently, the  value  of  the  property  does  not  suflSce  to  pay 
the  general  average  contribution;  deducting  also  in  this 
case  the  damages  happening  by  said  average ;  that  which 
remains  constitutes  the  proportion  for  which  this  property 
contributes.^ 

There  may  be  a  contribution,  notwithstanding  that  the 
danger  which  occasioned  it,  was  caused  by  the  fault  of  the 
captain,  shipowner,  or  proprietor  of  the  cargo ;  or  that  the 
master  had,  without  necessity,  taken  the  measures  which 
caused  the  average :  but  the  culpable  party  pays  not  only  all 
indemnity,  but  is  also  responsible  between  those  interested 
for  the  damages  and  losses.'* 

Are  considered  as  particular  averages,  all  the  damages 
occasioned  by  misfortune,  or  by  the  fault  of  tjie  captain, 
(save  when  he  had  in  view  the  safety  of  ship  and  goods),  or 
by  fault  of  another;  the  damages  caused  by  fire,  ice,  wind 
or  waves,  by  breaking  of  ship  or  apparel,  by  a  wreck  or  an 
accidental  stranding.  Are  also  particular  averages,  the 
losses  suffered  by  the  ship,  the  apparel  and  the  cargo,  when 
the  captain  has  not  made  a  sacrifice  of  anything  in  order  to 
prevent  a  subsequent  loss.* 

1    Code  Maritime,  $  133.    ^  jb.,  $  139,  and  see  i  140. 
3    Ibid,  i  148.    ^  Ibid,  §  135.    5  Ibid.  §  136. 
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France. — The  damages  voluntarily  sustained,  and  the  ex- 
penses incurred  alter  deliberate  cause  for  the  common  good 
and  safety  of  ship  and  cargo,  from  their  loading  and  depar- 
tnre  until  their  arrjval  and  discharge  are  considered  as  com- 
mon averages.* 

The  first  condition  of  a  common  average  is  the  existence 
between  the  ship  and  the  cargo  of  a  community  of  interests, 
a  common  peril,  in  view  of  which  the  act  is  performed ;  it  is 
in  effect  this  common  interest  which  alone  authorises  the 
sacrifice.* 

In  the  presence  of  a  great  and  pressing  danger,  it  becomes 
the  captain  to  save  the  ship  and  the  cargo  by  a  sacrifice  of 
some  of  the  objects  which  are  on  board  or  some  of  the 
merchandise. 

He  makes  a  jettison  for  example  in  order  to  lighten  the 
ship  threatened  with  submersion,  or  he  cuts  the  cordage 
which  retains  the  set  sails,  in  order  to  give  the  ship  a 
different  impulsion  by  the  action  of  the  wind  against  the 
other  sails;  these  sacrifices  which  show  the  will  of  man,  are 
common  aA^erages.^ 

"  Common  average,"  says  Pothier,  "  is  that  suffered  for 
"  the  common  safety,  all  other  is  simple  average.''* 

Expenses  incurred  and  damages  suffered  are  not  general 
average,  except  in  the  case  where  they  have  been  incurred  volun- 
tarily for  the  common  safety : — it  is  necessary  that  the  act  of 
man  should  have  concmred  with  the  accident : — there  must 


1  Code  de  Com.  JiOO.S^.  «  Frignet  Des  A  varies.  Vol  I.,  p.  279,  S  313. 
Delaborde  Traits  des  Av.,  pp.  15,  16.  Manuel  Droit  Com.,  Vol  II.,  p. 
946.  AH  tlie  damages  deliberately  suffered  for  the  common  safety,  and 
all  the  time  expended  in  repairing  them,  must  be  taken  as  general 
average.  Vincens,  3  Legislation  Coml.,  186.  A  jettison  to  rescue  a 
sailor  fallen  overboard  is  not  a  general  average.  Mars.  15  Avril,  1863 
(M.  63, 1,118).  3  Cauvet,  §  a36.  Friguet,§326.  *  Pothier  Mar  Contracts, 
§  106.  It  is  necessary,  says  Frignet,  that  the  act  of  common  average  be 
the  direct  and  immediate  consequence  of  the  detennination.  Frignet, 
§  339-BoTdeaax,  31  Dec,  1865  (B  66, 1.33).    lb.,  Mai  13, 1866. 
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have  been  a  forced  will : — it  must  have  been  a  question  of 
shuniung  an  imminent  danger — ^a  panic  would  not  excuse  a 
captain  in  making  a  jettison,  without  being  forced  t/O  it  by  a 
real  danger ;  still  prudence  does  not  allow  him  to  wait  the 
last  extremity.^ 

Cauvet  states  as  the  necessary  qualification  of  a  general 
average — 

1st.  The  will  which  determines  the  act,  causes  the  damage, 
or  the  expense. 

2d.  Danger  of  imminent  loss. 

3d.  Hanger  common  to  ship  and  cargo. 

4th.  That  the  result  be  the  safety  of  vessel  and  cargo.2 

If  the  jettison  does  not  save  the  vessel,  there  is  no  ground 
for  any  contribution,  the  goods  saved  in  that  case  are  not 
bound  for  the  payment  or  indemnity  of  those  which  have 
been  thrown  overboard  or  damaged.^ 

But,  adds  Rogron,  "  Remark  that  this  alhides  to  the  case 
where  the  same  event  causes  the  jettison  and  the  loss  of  the 
vessel  ;"*  and  Pardessus  says  :  "  That  if  once  the  danger  for 
which  the-sacrifice  had  been  made  is  avoided,  for  example, 
that  the  tempest  is  ended  or  the  ship  has  escaped  from  the 
enemy,  even  if  it  is  for  a  slight  interval,  contribution  is  due." 
The  important  point  is  not  to  confound  the  continuation  of 
the  same  accident,  though  after  an  inteiTal  with  a  new  acci- 
dent, 

If  the  things  saved  meet  afterwards  with  new  injuries, 
those  subsequent  events,  independent  of  the  first,  though 
they  may  be  extremely  close  to  them,  do  not  prevent,  that 


1  Enieiigon,  p.  407.  Potliier,  §  109.  Frignet,  Vol.  I.,  pp  381,  285, 
§  314.  2  Cauvet,  §  340  (Vol.  II.,  p  87).  8  Code  de  Com.,  §  423.  Pothier 
Mar.  Con.,  §  113.  Emerigon,  p.  476.  Frignet,  §§  309,  4,  330.  Fr^mery, 
Etudes  Droit  Com  ,  p.  231.  -*  Rogron,  §  423,  p.  823.  The  ship  is  con- 
sidered saved  when  it  arrives  at  a  good  port.  Cass.  23  Jid.  1856  (D  50, 
1,  313). 
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the  things  which  escaped  more  or  less  injured  by  the  new 
accident,  and  come  to  port,  shall  pay  the  fii'st  debt.» 

It  is  necessary  that  the  captain  should  have  had  the  choice 
between  several  means  to  save  the  ship  and  cargo,  otherwise 
the  damages  suffered  are  but  the  result  of  cijrumstances 
over  which  he  had  no  control.^  By  the  Code,  the  captain 
must  consult  with  those  on  board  before  making  a  sacrifice  ; 
it  says:  "If,  by  reason  of  storm  or  enemies'  pursuit, 
the  captain  deems  himself  obliged,  for  the  safety  of  the 
ship,  to  throw  into  the  sea  a  portion  of  his  loading,  to  cut 
away  his  masts,  or  abandon  his  anchors,  he  must  take  the 
advice  of  those  interested  in  the  cargo,  who  may  be  on 
board,  and  the  principal  persons  of  his  crew.  If  there  is  a 
difference  of  opinion,  that  of  the  captain  and  the  principal  of 
the  crew  is  to  prevail.'  The  captain  is  required  to  draw  up 
in  writing,  as  soon  as  he  can,  a  minute  of  the  deliberation, 
which  is  to  be  transcril)ed  in  the  ship's  log-book,*  the  keeping 
of  which  is  imperative.*  But  the  captain's  authority  is  equal 
to  the  emergency,  and  consultation  is  not  necessary  when  the 
sacrifice  is  required  in  the  face  of  great  immediate  danger.® 

It  is  at  this  day  therefore  certam,  says  Mr.  Frignet,  that 
the  existance  of  a  deliberation,  to  show  that  the  sacrifice  was 

1  Pardessns,  §  743.  Potliier  Mar  C,  §  114.  Valiu  Com.  II  207. 
De  Coarcy,  184. 

«  Synopf^is,  p.  2.  ^  Code  de  Com.  §§  410, 241.  Pothier  Maritime  Con- 
tracts, §  110.  Rogron,  p  507,  C.  Nap.  i  J  1148,  1302, 3, 1382.  Ord  1681,  liv. 
2.  tit.  1,  §§  26-7,  Art.  80,  et  81  D^cret  du  24  Mare.  1852,  Caumont.  p. 
42,  §  122  Aix  19  Aoiit,  1840  (M.  41.  1,  33).  Mars.  1  Mai,  1851  (M.  51, 1, 
^5).  Valiii  Art  £6,  tit.  1.  liv.  2.  24  Mars,  1862,  Art-  80.  Bonlay-Paty 
2, 108.  Cass  11  Fev  3836,  S.  37,  1.  74,  D.  36, 1,  227.  *  Code  de  C,  §  412. 
4  Ibid,  §  224-  Bordeaux,  26  Aoiit,  1867  (B.  67,  1,  225).  Rouen,  2  Jan  , 
1828.   Aix.  25  Avril,  1841.    Cf  Dalloz,  511,  (B.  58, 1, 146.) 

«  Conr  de  Rouen,  6  Fev.  1843.  Sirey  43,  II.  529.  Emerigon  (Mer.),  p. 
469.  Rogi-on  Code  de  Com.  Expliqu^,  pp.  797,  814.  **  L'acte  qui  constitu6 
"niie  avarie  commune  se  caract^rise  par  lui-meme  par  son  but  et  son 
"resiiltat,  nou  par  le  vani  commentaire  d'une  d<^ liberation,  r^dig^e 
"aores  conp  et  lorsque  Tacte  est  consomm^."  De  Courcy,  Reforme 
I>roit  Mar.,  p.  173. 
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J 

effected  in  the  common  interest  does  not  suflBice  to  establish 
the  contribution,  and,  on  the  other  hand,  that  the  absence 
of  a  deliberation  does  not  prevent  tlie  reclamation,  especially 
if  the  facts  are  proved  by  other  evidence.^ 

In  general  it  may  be  held  that  when  the  danger  on  account 
of  which  the  sacrifice  is  made,  has  arisen  from  the  fault  of 
the  ship,  captain  or  crew,  or  the  vice-irropre  of  the  cargo, 
no  general  average  can  properly  be  due.  In  the  case  of 
"  L'Amerique,"  however,  where  the  peril  was  produced  by  the 
breakage  of  the  shaft,  decided  to  be  by  a  latent  defect,  the 
salvage  expenses  of  towage,  &c.,  were  allowed  in  general 
average ;  presumably  because  of  the  common  peril  then  ex- 
isting.2 

There  may  be  a  general  average  in  regard  to  sacrifices  or 
expenses,  occasioned  for  the  common  benefit,  though  in  con- 

1  Frignet,  §  325,  Boulay-Paty  t.  IV.,  p.  539.  Pardessus  t.  III.  No.  786. 
Fremeiy  Etudes  Droit  Com.,  p.  p.  202-4.  Delaborde  Traits  de  Av.  sur 
March,  p.  p.  12,  13.  lionen,  2  Jan.,  1820.  Dall  vo.  Droit  Mar.,  p.  511. 
Rouen,  23  Jan.,  1848.  Girod  et  Clarionde  t.  XXVII.,  2, 123.  Bordeaux, 
23  Fev.,  1829.  D.  P.  29,  8,  295.  Cour  d'Aix,  25  Avril,  1841.  Girod.  et 
Clar.  J.  de  Mars  t.  XX  1,  257.  Rouen,  12  Jan..  1849.  Trib.  de  Mars., 
28  Oct.,  1845,  cited  Frignet,  Vol.  I,  pp.  289,  290.  Ibartft  ci\«e  D.  A.  vo. 
Droit  Mar.  No.  1123.  BataUle's  case  D.  A.  vo  Droit  Mar.  No.  1149  et 
1169  D.  p.  41,  2, 129.  Cass,  Sept.  1, 1813.  Cass,  3  Juillet,  1839.  J.  du  P. 
torn  II ,  1839,  p.  371.  Bordeaux,  11  JuiUet,  1828.  Ibid  a  la  date  Roiien, 
26  Nov.,  1841.  J  du  P.  torn  II ,  1842,  p.  49  Rennes,  28  Dec,  1863  (M.  65, 
2,  9).  Cass,  3  Fev  ,  1864  (S.  64,  1,  76.  D.  64, 1,  57).  Ibid,  13  Dec.  1867 
(B  68,2.19).  Trib.  de  Com.  du  Havre,  Jan.  9,  1877.  Mars,  28  Aout, 
1828  (M.  29, 1,  73).  lb-,  27  Dec,  1826  (M  27, 1,  33),  vide  Cu:cular,  18  Mai, 
1860. 

2  See  **  L'Araerique,"  Trib.  du  Havre  and  Rouen  Cour,  d'Appel.  1877. 
The  ** Sagamore"  Havre  Tribunal  (1878).    The  Court  decided  that 

where  the  vessel  put  into  a  port  of  distress  principally  because  of  the 
age  of  the  ship  and  the  consequent  weakness  of  the  hull,  the  generail 
average  was  to  be  paid  in  proportion  by  the  cargo ;  on  the  ground  that 
in  chartering  the  vessel  they  must  be  considered  to  have  had  regard  to 
tlie  age  and  decay  of  the  vessel  and  profited  by  the  lower  rate  of 
freight— they  could  not  consequently  deny  their  liability  because  of  the 
*•  vice-propre "  Such  liability  of  the  shipowner,  however,  had  it 
existed,  could  have  been  satisfied  by  an  abandonment  of  the  vessel 
and  freight.  Devilleneuve  et  Mass6  Dictionnaire  due  Contentieus 
Commercial  titre  Armateurs,  §§  23,  25. 
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sequence  of  vice-propre,  &c.,  but  the  party  in  fault  answers  to 
the  contributors  for  their  proportion  of  the  contribution.* 

The  Coui't  of  Cassation,  in  1864,  decided  that  the  character 
of  the  average  was  irrevocably  fixed  by  the  act  of  sacrifice  or 
force  nugor — not  to  be  modified  by  subsequent  acts,  and  that 
consequently,  by  the  application  of  this  principle  in  a  case  of 
accidental  stranding,  the  expenses  of  discharging  the  mer- 
chandise in  order  to  repair  the  ship,  as  well  as  the  storage 
and  reloading ;  being  the  forced  consequence  of  a  particular 
average,  possessed  the  same  character;  the  will  which  ac- 
complished it  being  governed  by  the  first  cause  of  "  force 
major."* 

It  seems,  however,  that  this  principle  is  not  observed  by 
the  French  Courts,  admitting  as  they  do  in  general  average, 
the  wreck  of  masts  cut  away,  &c. 

Sacrifices  while  the  vessel  is  pursuing  a  voyage  in  ballast 
are  not  adjusted  as  general  average. 

When  a  sacrifice  has  been  made  for  the  general  benefit, 
a  subsequent  disaster  attributable  to  the  sacrifice  is,  if  cer- 
tainly a  direct  and  necessary  consequence  of  the  first  act,  en- 
titled to  like  reimbiu^ement.^  And  it  would  appear  that  the 
French  Courts  do  not  always  look  very  closely  to  the  proxi- 
mate cause,  as  when  a  vessel,  disabled  by  a  tempest,  is, 
after  deliberation,  taken  into  a  port  for  the  common  safety, 
where  the  proper  materials  and  men  for  making  repairs  can- 
not be  obtained,  and  the  vessel  is  declared  innavigable ;  the 
loss  in  consequence  of  a  necessary  sale  of  the  ship,  made 
because  of  such  want  of  repairs  being  declared  a  subject  for 
general  average  contribution.* 

I  See  Bedarride,  §§  951, 952.  Morel,  p.  302.  Paris  15  Fev.  1861.  Caen 
34  Nov.  1862.    Manuel  Droit  Com.,  1  Vol.,  p.  880. 

8  Arr^t  Supreme  Ct.  3  Fev.  1864.  Sirey  64, 1.  75.  Rogron,  p.  795  See 
also  Arret  Cour  de  Rennes,  3  Avril,  1841.  Sirey  41,  II.  425.  Rogron 
p.  797. 

8   Bordeaux.  29  Dec.,  1865  (M.  66,  2,  63).    Cass.  16  JuU,  1861  (D.  61, 1 
316-M.  61,  3,  144). 

*  C.  de  Bordeaux,  15  Mai,  1866.    Man.  Droit  Com.,  p.  955, 
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The  damages,  which  are  the  direct  and  immediate  conse- 
quence of  tlie  common  average,  should  be,  as  accessories,  con- 
sidered  entitled  to  contribatii)n.  As  when  the  masts  and 
sails  are  cut  away  for  the  general  safety,  but  are  confined  to 
the  ship  by  the  rigging  and  injure  the  planking,  and  occasion 

a  leak.    The  damage  to  the  merchandise  by  water  is  a  general 
average.* 

It  is  the  same  with  regard  to  a  mast  broken  in  the  volun- 
tary stranding,  and  jettisoned  with  the  rigging  attached,^  or 
with  regard  to  a  boat  abandoned  for  the' common  safety.^ 

Sacrifices  to  be  entitled  to  contribution  must  be  with- 
out the  line  of  the  shipowners  duty  under  the  bill  of  lading.* 

Germany. — All  damage  done  to  ship  or  cargo,  or  both, 
by  the  master,  or  by  his  orders,  with  intent  to  save  both 
from  a  common  danger,  as  also  the  consequential  damages 
resulting  therefrom,  and  the  expenses  incurred  for  the  same 
purpose,  are  general  average.*  General  average  may  be  de- 
fined as  a  voluntary  attempt  to  avoid  or  diminish  the  conse- 
quences of  an  impending  danger,  or  an  intentional  sacrifice 
of  part  of  the  cargo  in  order  to  preserve  the  rest.** 

In  general  average  are  reckoned  all  extraordinary  expenses 
incurred  in  the  salvage  and  preservation  of  ship  and  cargo,  as 
also  damages  arising  in  such  cases,  which  are  divided  among 
ship,  cargo  and  freight.^ 

1  Mare.  11  Mai,  1833  (M  28. 1.  tlG).  2  Rennes,  9  Jan  ,  1844  (Nf.  44,  2, 
17)     3  Konen,  15  Mars,  1842  (M.  42,  2,  66).    4  Synopsis,  p.  8. 

5  AllKeineinoR  HandelRgesetzbucli,  §703.  6  Bremen  Conditionsof  Tn- 
snrance,  §  10.  7  Hainibnrg  General  Conditions  of  Maiitiine  lusce.,  §  85. 
Meno-l'olil.  tIII,p.6:iO. 

Our  reniai-ka  upon  German  f  .aw  tlironpliont  tliis  work  may  bo  under- 
stood as  the  general  rule,  unless  the  special  practice  of  tlie  different 
polls  be  noticed. 

The  essential  requirements  of  geneml  average  are  as  follows : 

(a.)  It  must  iippear  that  the  vessel  or  cargo  or  both  would  have  been 
lost  The  sacriKce  must  have  been  nn  extraordinary  and  unusual  one, 
oidinary  wear  aud  tear  of  vessel  and  appuiteuauces  can  never  be  in- 
cluded therein. 

(b.)  The  sacrifice  must  have  been  made  equally  in  the  interest  of 
yessel  aud  cargo. 
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A  principal  requirement  in  general  average  is  a  voluntary 
and  deliberate  determination  to  sacrifice  a  part  for  the  safety 
oftbe  whole,  and  the  prompt  execution  of  the  same. 

The  danger  from  which  the  whole  is  to  be  preserved  must, 
however,  be  an  immediate  or  at  least  a  threatening  one. 

The  fear  alone  of  a  danger  cannot  justify  a  general  aver- 
age ;  on  the  contrary  the  situation  of  the  vessel  must  have 
been  such,  that  to  the  best  of  human  judgment,  her  sinking 
or  her  serious  injury  could  not  have  been  prevented  by  a  less 
sacrifice.  So,  for  instance,  a  mast  must  not  be  cut  away 
until  the  storm  has  become  so  severe  that  the  capsizing  or 
foundering  of  the  vessel  is  feared ;  at  any  rate  the  master 
would  incur  a  grave  responsibility  if  he  ordered  the  mast  to 
be  cut  away  at  the  approach  of  a  storm,  because  he  believed 
it  would  be  unavoidable,  and,  therefore,  thought  it  would 
be  better  to  perform  the  act  while  he  had  comparative  leisme 
to  do  so. 

And  running  into  port  to  escape  an  enemy  can  only  be 
justified  when  the  master  has  had  reliable  iraformation  of 
the  presence  of  the  enemies  cruisers  in  the  neighborhood  he 
has  to  pass.1 

(e.)  The  sacrifice  must  have  been  caused  to  avoid  a  real  and  imminent 
peril,  and  in  the  face  of  impending  danger.  It  it  is  shown  that  the 
master,  throngh  timidity,  has  occasioned  a  sacrifice  in  order  to  escape 
ftu  imagiiiai-y  danger,  those  iigured  have  their  remedy  against  the 
master  or  owner.    (P.  2,080). 

(<?.)  The  saciiSce  must  have  heen  caused  intentionally,  by  the  mnster 
or  Jiis  substitute,  not  by  arldtrary  proceedings  of  the  crew  (P.  2,6S4.) 
Due  forefiight  must  be  exercised,  and  no  sacrifice  made  while  any  other 
alterocative  or  means  of  escape  remains  open. 

(e.)  The  salvage  of  the  vessel  and  cargo,  wholly  or  partially,  mu  st  be 
accomplished  by  tlie  sacrifice.  It  will  not  suffice  that  one  of  these 
interests  is  alone  saved.    (P.  2,638). 

Not  only  the  damages  that  have  been  produced  intentionally,  but  as 
^ell  thosie  not  intended,  which  are  connected  witli  the  sacrifice,  are 
allowed  in  general  average. 

Bnt  the  principles  of  general  average  are  not  applicable  to  such  losses 
wl»y  mere  force  of  circumstances  stand  connected  with  the  measures 
in  qneslion.  It  is  no  answer  that  the  second  loss  would  not  have 
Iiappened  if  the  sacrifice  in  question  liad  not  been  caused.    (P,  3,683). 

ilakower  Komnientiir,  p.  600-2. 

1  Tecklenborg  Seerecht  Prussian  Code,  §  1785, 


52  GENERAL  AVERAGE. 

It  is  understood  that  the  common  peril  must  be  real,  im- 
minent and  immediate. 

Average  distribution  only  takes  place  when  ship  as  well  as 
cargo,  and  both,  either  altogether  or  in  part,  have  really  been 
saved.  ^ 

"  Lastly  to  establish  a  general  average  it  is  necessary  that 
"  the  safety  intended  shall  really  have  been  secured ;  if  after 
"  the  sacrifice  the  ship  and  cargo  should  be  lost,  each  part 
"  will  bear  its  own  damage."  ^ 

The  obligation  to  contribute  to  general  average  from  an 
article  which  has  been  saved  is  not  annulled  because  the 
article  is  subject  subsequently  to  particular  average,  unless 
it  is  totally  destroyed.^ 

Concerning  this,  Mr.  Hack  writes :  "  The  i)articular  mea- 
"  sure  may  have  proved  unsuccessful  in  itself,  but  if  ship  and 
"  cargo  have  been  saved  subsequently  and  in  connection  with 
"  it,  it  is  admitted  in  contribution." 

Mr.  Kaufmann  says :  "  If  such  measures  have  occasioned 
some  expense,  or  caused  loss  of  goods,  for  instanc43  by  jettison, 
contribution  is  due,  although  the  measures  were  not  success- 
ful, provided  the  vessel  and  cargo,  either  wholly  or  partially, 
are  in  fact  saved." 

The  Ordinance  of  Hamburg,  which  ruled  in  that  city  pre- 
vious to  the  adoption  of  the  present  German  Code,  obliged 
the  master  to  deliberate  with  the  principal  persons  of  his 
crew  before  attempting  a  general  average  act ;  this,  however, 
was  considered  rather  as  a  rule  of  prudence  than  of  necessity, 
and  was  not  held  requisite  to  the  admission  of  the  sacrifice. 

The  German  law  looks  entirely  to  the  final  result :  thus 
expenses  incurred  by  the  ship  owner  at  a  port  of  refuge ; 
expenses  which,  had  the  adventure,  or  any  part  of  it  been 

1  AUgemeines  Handelsgesetzbucli,  §  705.  2  Tecklenborg  Seerecht. 
Nolte  II.,  591,  251.  To  general  average  belongs  every  intentional  sacri- 
fice made  for  the  purpose  of  averting  or  mitigating  a  danger  that  is 
common  to  both  ship  and  cargo.  Mittermaier,  Grundstatz  des  deutschen 
Privatrechts,  §317. 

?    AUgemeines  Handel sgesctzbuch  §  736  and  see  i  728. 
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eventually  saved,  would  be  apportioned  as  gen 
fell  entirely  on  the  one  making  the  disbursenieii 
of  the  subsequent  loss  of  ship  and  cargo  upon 
vovage. 

The  new  German  Code  makes  no  pro\isi()n  i 

saltation,  but  says :  "  The  captain  may  consii 

"peril  with  his  officers,  if  he  thinks  proper,  1 

"  bound  by  their  decision,  and  remains  himself  r 

'  "  the  measures  adopted  by  him."! 

Nevertheless,  adds  Mr.  Kaufmann,  it  is  gene 

As  to  the  immediate  and  necessary  consei 
sacrifice,  Mr.  Hack  writes :  The  practice  is  t* 
further  damage  which  is  directly  occasioned 
though  it  may  not  be  intended ;  such  as  dai 
sails  or  things  on  deck,  by  the  fall  of  spars  cm 
such  spars  chafing  the  copper,  before  they  can  1 
fix)ni  the  ship ;  but  not  such  damage  as  is  a  m( 
consequence  of  the  act,  such  as  damage  done 
to  a  ship  in  consequence  of  being  deprived  of 
have  been  saciiflced  in  a  former  peril. 

And  Dr.  Franck  says :  "  The  consequences 
are  to  be  treated  as  the  sacrifice  itself." 

Begarding  the  case  of  sacrifices  when  vessel 
Mr.  Hack  continues :  "  The  conclusion  from  i 
that  there  is  properly  no  general  average  when 
no  cargo  on  board  but  goes  in  ballast. 

"Article  838,^  however,  provides  that  tliose  sa 
would  belong  to  general  average  if  the  ship  had 
on  board,  that  is  to  say  other  goods  than  own< 
are  at  the  charge  of  the  underwriters  on  ship. 

"  Our  conditions  of  insurance  state  that  genei 
repaid  by  underwriters  only  when  it  exceeds  on 
the  contributory  capital,  this  rule  is  applied  a 
838,  and  therefore  in  adjusting  damage  on  ship 

^AHgemeiDed  Haudelspresetzbiich,  M85.  Makower,  p  40( 
Art  419.    Entw.  1.440.    Prot  S.  1786, 179<»,  S  3754.    2Ang. 
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separate  column  those  sacrifices  which  would  be  general 
average,  if  the  ship  had  had  cargo  on  board." 

Dr.  Franck  writes :  "  Any  reasonable  sacrifice  to  save  the 
ship  must,  of  course,  be  made  good,  but  a  general  average, 
properly  so  called,  does  not  result  from  such  sacrifices.  If 
neither  the  ship  nor  the  freight  be  insured,  there  is  no  pex-son  to 
make  good  the  sacrifice,  or  any  part  of  it,  otherwise  the  insurers 
of  the  ship,  and  of  the  freight  participate  as  to  the  expenses 
incurred  or  the  damage  sustained.  The  same  rule  prevails 
in  Hamburg,  except  that  fireight  is  not  called  on  to  contribute : 
while  in  Stettin  no  general  average  is  ac^usted  for  sacrifices 
of  vessels  in  ballast.^ 

The  regulations  concerning  general  average  are  applica- 
ble although  the  danger  has  been  brought  on  through  a 
third  party,  or  even  by  one  of  those  interested  in  the  adven- 
ture. In  the  latter  case,  however,  the  party  to  the  adventure 
who  is  in  fault,  not  only  e^n  make  no  claim  on  account  of 
damage  thereby  occasioned  to  himself,  but  is  himself  answer- 
able to  those  who  suffer  through  having  to  contribute  to  such 
damage  as  general  average. 

Should  the  damage  have  arisen  through  the  fault  of  one  of 
the  crew  the  owner  is  also  answerable  for  the  consequences.a 
This  liability  is,  however,  limited  to  the  value  of  the  ship  and 
fi'eight.' 

>  The  Code  (§  643),  says  that  Articles  630  to  640,  apply  to  cases  of 
ships  in  ballast  proceedine  to  place  of  shipment  for  cargo.  Now,  4  637 
(one  of  the  included  articles),  provides  that  in  certnin  cases  of  det«'n- 
tion,  the  expenses,  &c.,  of  the  port  of  refn/2:e,  are  divide<l  on  the  b.-isia 
of  genei-al  average  ;  these  expenses  include  those  enumerated  iu  the 
second  part  of  i  708,  4. 

Mr  Theo.  Hack  Dispacheur  at  Bremen,  read  a  very  comprehensive 
paper lU'fore  the  Congress  at  Bremen  in  Sept.,  1876,  in  which  lie  says: 
"  1  he  fundamental  principle  of  general  average  is  cle.irly  and  tersely 
** expressed  by  the  German  General  Mercantile  Law  (J  703)  Tiie 
"  following  are  con»llanes  to  this  principle  a  A  temporary  separation 
"  of  ship  and  cargo,  duiing  the  voyage,  in  consequence  of  circumstances 
"inducmg  general  average,  does  not  terminate  or  8UHpen<l  their  com- 
"mon  liability  to  general  average  b.  Such  damage  oidy  is  to  be 
"deemed  consequential  as  is  caused  by  the  original  damage,  not  such 
"as  only  follows  accidentally." 

8    A.  H.  B.,5704.    3  lb.,}  453. 
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Holland. — Common  average  in  general  comprises  dam- 
ages voluntarily  incurred  in  time  of  need  for  the  welfare  and 
safety  of  ship,  cargo  and  freight,  and  the  expenses  made 
under  the  same  circumstances  after  the  deliberation  as  re- 
quired by  law/ 

"  The  Act,"  says  Dr.  Eahusen,  "  must  be  performed  for 
"  the  common  interest  of  all  parties  concerned  in  the  mari- 
"  time  risk.  It  must  be  performed  in  a  situation  which  a 
"judicious  crew  considers  one  of  extreme  danger.""*  It  must 
be  deliberate  and  judicious ;  in  case  of  jettison  those  goods 
which  are  at  the  same  time  the  heaviest,  and  of  the  lowest 
value,  if  possible  must  be  jettisoned  the  flrst.^ 

"A  general  average  is  either  a  loss,  damage  or  expense, 
"  made  or  incurred,  in  case  of  extraordinary  danger,  for  the 
"common  safety,  and  common  benefit  of  property  exposed 
"  to  risk  in  a  maritime  adventure,  giving  a  right  to  contribu- 
"  tion  to  him  who  was  affected  by  that  loss  or  expense;  or  it 
"  indicates  the  contribution  itself.  From  its  origin  this  word 
"  unquestionably  conveyed  the  idea  of  taking  a  share,  or  the 
"  distiibution  of  an  expense.  I  question  if  a  general  average 
"  act  can  really  be  called  an  act,  that  is  beyond  the  duties 
"  undertaken  by  the  shipowner  as  carrier  under  the  contract 
"  of  affreightment.  By  that  contract  he  is  bound  to  deliver 
"  the  cargo  at  its  place  of  destination,  the  accidents  of  navi- 
"  gation  excepted.  Now,  I  think  that  that  exception  ought 
"  to  be  strictly  interpreted,  and  that  the  shipowner,  as  car- 
"rier,  is  obliged  to  deliver  the  cargo,  unless  the  accidents  of 
"  navigation  prevent  his  doing  so.  The  affreightment  is  the 
"  hiring  of  a  ship  in  order  to  transport  merchandise ;  in  other 
"  words,  under  the  contract  of  affreightment  takes  place  a 
"  binary  lease,  viz :  the  lease  of  things,  and  that  of  services, 

1  W  V.  K.,  §Cd9, 33\   2Rcport  to  Tnt.  G.  A.  Com.,  p  5.  3  Syiiopsifl,  p  3. 

AH  extnuH-ilinary  expcMisea  incurred  on  account  of  the  vessel  aud  the 
cnvj^o,  whether  conjointly  or  fto])arately,  and  all  dannigos  sustained  by 
the  vessel  or  car^^  from  the  comuieuceiueut  to  the  end  of  the  risk,  are 
accounted  averaj^es.    W.  v.  K  ,  §  (>9<». 

•'  Avenge  is  the  loss  arising  from  any  volunlari"  act  done  witii  the 
'*  view  of  preserving  the  vessel  and  the  goods,  or  of  averting  ^Teater 
** aud  probable  damage"   Yaudei'  Kessel^  p-  384. 
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"  so  that  if  the  use  of  the  thing  is  int/errui)te(l  or  becomes 
"  even  totally  impossible ;  the  other  obligation  to  transport 
"  the  merchandise  to  the  port  of  destination  still  exists, 
"  and  the  captain  is  bound  to  fulfil  that  obligation,  unless  he 
"  is  prevented  by  physical  or  moral  impossibility. 

"  Hence  it  follows  that  the  captain  is  bound  to  do  all  that 
"  is  necessary  in  order  to  carry  out  his  contract,  and  he  con- 
"  sequently  has  not  the  right  to  refrain  from  measures  which 
"  possess  the  character  of  a  general  average  act,  on  the 
"  ground  that  it  is  beyond  his  duty :  but  I  admit,  of  course, 
"  that  it  is  beyond  his  obligation  to  bear  himself,  the  effect 
"  of  that  act ;  on  principles  of  equity,  ac-eording  to  which 
"  nobody  ought  to  take  advantage  of  a  sacrifice  made  by 
"  another,  in  order  to  prevent  a  common  peril,  without  bear- 
"  ing  a  part  of  that  sacrifice  in  proportion  to  the  benefit  de- 
"  rived  therefrom."* 

The  allowance  for  sacrifices  is  to  be  limited  to  such  sac- 
rifices, and  their  immediate  and  direct  consequences. 

Mr.  Driebeek  remarks:  All  consequences  of  a  general 
average  act,  though  not  following  the  same  by  direct  physi- 
cal necessity,  which  are  clearly  dependent  on  and  directly 
and  immediately  connected  with  such  an  act,  so  that  they 
may  really  be  considered  as  the  continuation  of  that  act,  are 
allowable  as  general  average.^ 

If,  notwithstanding  the  jettison  of  goods,  or  the  cutting  of 
ships  rigging,  the  ship  should  be  lost,  no  apportionment  shall 
take  place,  the  goods  saved  shall  not  be  liable  to  any  pay- 
ment or  contribution  for  damage  sustained  by  objects  jetti- 
soned, iiyured  or  cut.* 

If  the  ship  shall  be  saved  by  the  jettison  or  cutting,  and 
be  lost  afterwards  w^hile  prosecuting  the  voyage,  and  then 
goods  are  saved,  such  goods  shall  contribute  to  the  jettison 
for  the  value  only  that  they  may  then  have,  salvage  costs 
being  fii'st  deducted.* 

1    Driebeek.    Remarks  to  Int.  Genl.  Avg.  Com.,  p.  1.    «  Ibid,  p.  6. 
3    Wetboek  van  Koophandel,  J  734    *  Ibid,  $  735. 
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If  ship  and  cargo  be  saved  by  cutting,  or  other  damage 
done  to  the  ship,  but  the  goods  subsequently  perish  or  be 
stolen,  the  master  shall  have  no  clfiim  on  the  ownei-s,  chart- 
erers or  consignees  of  such  goods,  to  contribute  for  such  cut- 
ting or  damage.'- 

In  case  the  goods  are  lost  through  the  fault  or  act  of  the 
shipper  or  consignee,  they  shall  still  contribute  to  the  general 
average.*  In  no  case  must  the  owner  of  goods  bear  in  gene- 
ral average  a  larger  amount  than  the  value  of  his  goods  in 
the  condition  hi  which  they  arrive,  excepting  such  expenses 
as  after  the  wreck  or  capture  and  detention  of  the  ship,  are 
incurred  by  the  captain  on  the  faith  of  the  goods,  even  with- 
out orders,  in  order  to  save  something  from  the  wreck,  or  to 
reclaim  the  captured  goods,  although  the  attempt  may  have 
been  ineflfectual.^  A  sacrifice  is  not  genenil  average  if  the 
ship  is  lost  by  the  same  storm  that  prompted  the  voluntary 
damage,  but  if  the  loss  has  not  taken  place  by  the  same 
event,  the  damage  is  considered  as  a  general  average  as  to 
that  part  of  the  cargo  which  has  been  saved  at  the  time  of 
the  loss."* 

Although  the  act  does  not  accomplish  the  desired  end,  and 
is,  therefore,  unsuccessful,  contribution  is  due,  we  are  in- 
formed by  Dr.  Wertheim,  should  anything  be  finally  saved  f 
and  expenses  for  the  joint  benefit  made  at  a  port  of  distress, 
are  only  reimbursed  if  part  of  the  adventure  be  idtimately 
saved. 

The  Code  requires  the  consultation  of  the  captain  and  his 
oflSeers  and  crew ;  he  is  also  to  advise  with  the  representa- 
tives of  ship  or  cargo  who  may  be  on  board.**    In  practice, 

1  Wetboek  van  Koophandel,  §  736  2  Ibid,  4  737.  3  ibid,  $  738. 
*  Synopsis,  p.  6. 

5  "Yes,"  writes  Mr.  Bredius,  "if  it  might  have  been  successful 
"  under  ordinary  circumstances.  No,  if  the  uselessness  of  the  measures 
"  t»  be  taken  might  have  been  foreseen." 

»  Wetboek  van  Koophandel,  §  367,  §  699,  23o.  The  captain  is  to  con- 
sqU  with  the  officers  and  principal  of  the  crew ;  in  case  of  difference  of 
opinion— that  of  the  captain  prevails.    (Customs  of  Amsterdam). 
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however,  such  consultation  is  not  strictly  required,  and  the 
sacrifice  is  considered  an  average  act,  if  it  satisfactorily  ap- 
pears that  it  was  really  made  for  the  common  benefit. 

No  general  average,  writes  Dr.  Wertheim,  is  allowed 
when  vessel  is  in  ballast;  general  average  can  only  exist 
when  a  ship  carries  cargo  in  order  to  earn  freight,  or  to 
fulfil  a  contract  whereby  freight  is  prepaid — ^and  Mr. 
Driebeek  says:  In  general  no  contribution  in  average  is 
allowed  when  a  vessel  is  in  ballast.  The  Code,  however, 
rules^  that  in  case  a  vessel  should  proceed  on  the  voyage 
without  cargo,  the  charterer  being  in  arrears  to  load,  and 
general  average  should  happen  during  the  voyage,  the 
freighter  will  have  a  claim  against  the  charterer  for  a  contri- 
bution of  two-thirds  of  the  amount  of  the  sacrifice,  or  of  the 
expense,  over  the  cargo  which  has  not  been  loaded. 

The  above  remarks  taken  in  connection  with  the  rule  as  to 
wages  and  provisions  of  the  ships*  company  while  the  vessel 
is  in  ballast,  would  give  the  impression  that  while  the  prin- 
ciples of  general  average  are  not  considered  applicalt)le,  when 
but  one  interest  is  at  stake ;  equity  compels  the  same  treat- 
ment of  many  expenses,  which  is  usual  in  admitted  cases  of 
contribution. 

When  the  inherent  defect  of  the  ship,  her  unfitness  to 
perform  the  voyage,  or  the  fault  or  neglect  of  the  captain  or 
mariners  has  occasioned  the  loss  or  expense,  such  loss  or  ex- 
pense, although  incurred  purposely,  after  due  deliberation, 

There  nre  two  Borts  of  avem&res,  penernl  or  common  average,  and 
simple  or  y)arti(»nljir  jiveiage.  The  ftrst  is  to  be  contributed  for  by  the 
vessel,  the  freight  and  the  cargo  The  other  is  a  special  charge  on  the 
vessel  or  i*n  the  cargo  which  snflfered  the  damage  or  Ciiused  the  ex- 
pense (W.  V.  K.,  §  098).  Ill  genenil  all  damages,  losses  and  expenses 
incurred ;  not  caused  or  made  voluntarily,  and  for  I  lie  presei'vation  and 
common  l)enetit  of  ship  and  cargo,  b\it  sustained  by,  or  made  on  lie- 
half  the  ship  alone  or  the  cargo  ailoue  do  not  appertain  to  general 
average.    (VV-  v.  K.,  $  7')l,  7^). 

1  Wetboek  van  Koophandel,  i  466.  The  dnmago  cansed  to  cargo 
from  the  negligence  of  ihe  master  in  not  closing  the  hatches,  in  not 
duly  seeming  the  ship,  in  not  providing  adequate  implements  for 
hoi  ting,  and  all  other  mishap?*  arising  from  the  fault  or  careless  of  the 
master  or  of  the  crew,  are  panicular  averages,  in  ledress  for  which  the 
charterer  can  sue  the  master,  the  ship  and  the  freight  (W.  ▼.  K  ,  $  707  ) 
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and  for  the  common  benefit  of  ship  and  cargo  is  not  general 
average/ 

It  seems  that  this  rule  would  not  limit  the  liability  of 
shippers  of  cargo,  one  agaiust  the  other,  for  contribution  for 
sacrifices  of  goods,  &c.,  though  the  contributors  in  turn  might 
look  to  the  vessel  for  reimbursement. 

The  liability  of  the  ship  owner  is,  however,  hmited  to  the 
value  of  his  vessel  and  her  freight.'-^ 

Italy. — ^Damages  sustained  and  expenses  incurred  after 
deliberation  for  the  common  safety  of  vessel  and  cargo,  from 
the  time  of  loading  and  setting  sail,  until  the  arrival  and 
discharge  are  general  average.^  "  All  damages  to  the  vessel, 
suflfered  in  consequence  of  the  resolution  of  the  captain  and 
crew,  to  save  the  cargo,''  says  Mr.  Acier,  "  must  be  classified 
in  general  average."  The  learned  Commentator  of  the  Code, 
mentions  the  following  necessaiy  qualifications  to  the  general 
average  act : 

Ist.  The  voluntary  deliberation  of  the  captain  and  of  the 
crew  in  the  general  interest,  for  the  salvation  of  the  ship  and 
of  the  cargo. 

2d.  The  common  averages  "  are  those  which  derive  their 
nature  and  quality,  though  unforseen,  as  a  consequence  and 
because  of  the  deUberation,  expressed  or  tacit,  taken  in 
common.''* 

The  damages  that  occur  to  a  ship,  to  be  classified  in 
general  average,  must  be  voluntary  and  deliberate  with  the 
consent  of  the  crew,  and  to  preserve  the  ship  from  an  im- 
minent danger  that  may  cause  damage  to  her  and  her  cargo. 

If  the  jettison  does  not  save  the  vessel  there  is  no  ground 
for  contribution ;  the  goods  saved  are  not  liable  to  pay  for 
those  which  have  been  jettisoned.* 

There  can  be  no  general  average  contribution  where  the 

1  Wetboek  van  Koophandel,  f  700.  2  ibid,  §  831.  3  Codice  di  Com., 
1 509, 2lo.  All  damnere  sustained,  and  all  expense  incurred  for  the  ship 
alone,  or  for  the  gooas  alone,  from  the  loading  and  departure  to  the  ar- 
rival and  disc])arg€  is  usually  regarded  as  particular  average.  (C-  di  C. 
§  512  B^).    4  Borsari,  Vol.  II.,  p.  598,  $  1,547.    »  Codice  di  Com.  $  530. 
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safety  of  the  objects  has  not  been  obtained.  The  contribu- 
tion is  the  equivalent  for  the  safety.  Each  contributes 
toward  the  loss  of  him  who  produced  this  safety,  and  the  con- 
tribution, therefore,  is  in  proportion  to  the  real  sdlvagcj  and 
that  too,  though  the  safety  has  been  but  partially  obtained. 
If,  by  a  subsequent  disaster,  everything  be  lost,  there  can  be 
no  average  contribution.  This  is  so  either  as  to  sacrifices 
or  expenses. 

But  if  the  jettison  saves  the  vessel  and  she  is  lost  on  con- 
tinuing the  voyage,  any  goods  or  material  finally  saved  con- 
tribute towards  the  indemnity  for  the  jettison,  according  to 
their  value  in  the  condition  they  are  in,  after  the  deduction 
of  salvage  expenses.^  The  jettisoned  cargo,  in  no  case,  con- 
tributes to  the  payment  of  damages  occasioned  to  the  saved 
goods  received  subsequent  to  such  jettison,  nor  does  it  con- 
tribute to  the  payment  of  the  ship  if  she  is  afterwards  lost 
or  rendered  innavigable.^ 

Though  sacrifices  replaced  at  an  intermediate  port  may  be- 
come expenditures,  they  are  not,  nor  are  any  expenses  repaid 
unless  some  of  the  adventure  reaches  the  owner's  hands. 

To  a  certain  extent  only,  however,  is  the  liability  to  general 
average  limited  to  the  value  of  the  goods  saved — when 
several  cases  of  general  average  occur  upon  the  same  voyage, 
each  one  of  which  amounts  to  less  than  the  value  saved, 
contribution  is  due  for  all,  though  their  aggregate  more  than 
exceeds  the  saved  values.  This  distinction  is  based  upon 
the  assumption  that  each  sacrifice  stands  by  itself,  and  is  sub- 
ject to  separate  adjustment — as  though,  for  instance,  the 
owners  were  on  board  the  vessel  and  made  a  settlement  of 
each  case  as  it  occurred. 

The  captain  must  consult  those  interested  in  cargo  who 
may  be  on  the  vessel,  and  the  principal  of  the  crew ;  if 

1    Codice  di  Comercio,  §  581.    2  ibid,  $  583.    Borsari  Com.,  §  1594. 
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opinions  differ,  that  of  the  captain  and  the  principal  of  the 
crew  prevails.' 

"  Many  authors,"  Borsari  remarks,  "  attribute  great  im- 
"  portance  to  the  deliberation,  and,  therefore,  do  not  concede 
"  to  the  captain  the  right  to  judge  alone  of  so  terrible  a 
"situation.  It  needs  little  study,  however,  to  adopt  the 
"  more  reasonable  opinion  of  Locre,  who  would  not  stop 
"  for  this  formality  under  the  pressure  of  urgent  circum- 
"  stances.^ 

This  rule,  however,  is  a  practical  requirement.  Mr. 
Girtanner  writes : 

"The  captain  must  consult  the  ofiicei"S  and  crew  before 
"  making  a  jettison  or  other  sacrifice.  If  the  owners  of 
"  goods  are  on  board  they  must  be  consulted  as  well — ^but 
"  here,  too,  the  opinion  of  the  ciiptain  and  officers  must  pre- 
"  vail"- 

Sen.  Vallebona,  upon  this  question,  says : 

"  Generally  speaking  the  captain  must  consult  officers  and 
'*  crew,  but  there  are  cases  where  there  is  not  sufficient  time 
"  for  a  consultation  and  where  immediate  execution  of  the 
"  work  is  necessary,  for  instance,  when  sails  ha^e  to  be  cut 
"  away.  In  that  case  the  crew  concurs^  in  facty  by  executing 
"  the  order." 

As  to  the  consequences  of  a  sacrifice,  Boi-sari  says : 

"  Ordinarily  in  the  common  interest,  certain  operations, 
"  more  or  less  impetuous  and  venturesome,  occasion,  even  in 
"  their  execution,  certain  other  damages  or  losses  occun'ing 
"eventually — ^not  foreseen,  not  deliberate — ^but  to  be  con- 
"  sidered  as  a  consequence."^ 

So  where  a  sacrifice  has  been  made  for  the  general  benefit, 
a  subsequent  disaster  attributable  to  this  sacrifice  is  also  to 

*  Codice  di  Com.,  4  519.  2  Borsari  Com.  Codice  di  Com.,  J  1,546,  Vol. 
11 ,  p.  597.    3  Ibid,  §  1.547. 
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be  treated  as  a  general  average.  A  ship,  for  instance,  in 
order  to  avoid  running  on  shore,  carries  a  press  of  canvas, 
and  in  consequence  tiiereof,  springs  a  leak,  this  latter  injury 
would  have  to  be  made  good  in  general  average. 

Mr.  Acier  also  says  : 

"  If  some  damages  ocom*  for  the  benefit  of  the  ship  and 
*^  cargo,  and  others  subsequently  arrive  without  a  previous 
"  deliberation  of  the  crew,  they  are  also  classified  as  general 
"  average,  being  considered  the  consequence  of  the  first 
"  damage.^ 

The  Code  also  provides  that  the  damages  or  expenses 
incurred  by  the  ship,  which,  though  made  voluntarily  and 
deliberately  for  the  common  good  and  safety,  are  yet  due  to 
the  defect  or  old  age  ot  the  vessel,  or  occasioned  by  the  fault 
or  negligence  of  captain  or  crew — ^are  not  general  but  par- 
ticular averages.^ 

The  principles  of  general  average  are  applied  when  the 
ship  is  at  sea  in  ballast  as  well  as  when  loaded,  as  far  as 
concerns  the  settlement  of  claims  under  hull  insurances. 


1  Codice  di  Coniercio,  $  510.  s  lb.,  §  513.  8o,  4'>.  Any  damage  sas- 
tained  ilirough  the  vice-propre  of  the  ship  or  of  the  goods ;  and  the 
expenses  of  any  putting  into  port  occasioned  through  defect  of  the 
ship,  through  leakage  proceeding  from  old  age,  from  want  of  provisions 
on  board,  or  from  any  other  cause  imputable  to  the  owner  or  the  cap- 
tain are  particuhir  averages.  See  Borsari  Com-  Codice  di  Coiuercio, 
§  1,666. 

The  owners  of  ships  are  responsible  for  the  acts  of  the  captain  and 
bound  by  the  obligations  contracted  by  him,  so  far  as  concerns  the  ship 
and  the  adventure ;  and  they  can,  in  all  cases,  free  themselves  from 
this  responsibility  and  these  obligations  by  means  of  an  abandonment 
of  the  ship  and  freight.  In  all  tliese  cases  the  liberty  of  making  an 
abandonment  does  not  belong  to  one  who  is  at  the  same  tim6  captain 
and  owner  of  the  ship.  When  the  captain  is  only  a  part  owner  he  is 
not  personally  bound  by  the  obligations  contracted  by  him  so  far  as  con- 
cerns the  ship  and  adventure,  except  in  proportion  to  his  interest 
(C.  di  C,  §  811.)    Borsari,  J  1,010,  &c. 
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Norway. — A  general  average  is  established  through  losses 
or  damages  occasioned  in  the  endeavor  to  save  the  vessel 
and  cargo  from  a  greater  disaster. 

General  average  compensates,  therefore,  what  under  such 
circumstances  is  sacrificed.^ 

Tiie  act  must  be  voluntary  and  deliberate ;  it  must  be  to 
avoid  an  imminent  and  direct  peril. 

The  act  must  be  successful  in  the  sense  that  something 
must  finally  be  saved,  not  necessarily  as  the  result  of  the 
act,  however. 

If  the  sacrifice  made,  and  the  steps  taken  were  reason- 
able; and  the  danger  was  fairly  considered  imminent,  contri- 
bution may  be  due,  although  the  sacrifice  be  unsuccessful — 
bnt  in  any  case  the  ship  must  reach  a  safe  port ;  whether  of 
destination  or  refuge. 

The  law  allowing  the  owner  to  abandon  the  goods  for  the  <^ 
contribution  claimed  against  them  f  even  expenses  incurred 
and  paid  in  the  joint  benefit,  cannot  be  claimed  in  contribu- 
tion should  nothing  finally  be  saved. 

The  general  average  includes  all  expenses  and  damages 
subsequent  to  the  act ;  which  are  a  direct  and  necessary  con- 
sequence of  it. 

If  the  ship  or  cargo  suffers  damages,  partly  accidental, 
partly  belonging  to  general  average ;  as,  for  instance,  if  a 
collision  causes  damage  which  is  afterward  increased  by 
cutting  away  the  masts,  and  it  is  impossible  to  define  what 
portion  of  the  damage  is  general  average,  the  question  is  to 
be  determined  equitably.^ 

The  captain  must,  if  circumstances  will  permit,  consult 
with  his  officers  and  crew  :*  but,  nevertheless,  he  may  act  ac- 
coiding  to  his  own  convictions.    And  damages  unnecessarily 

^  Lot  6m  Sofarten,  J  09. 

«  Ibid,  *  75, 2*>.    8  Ibid,  J  71.    *  Ibid,  5  72. 


caused  are  still  entitled  to  compensation  if  the  master  used 
his  best  judgment,  and  was  not  guilty  of  gross  carelessness.^ 

There  is  no  rule  in  the  Code  regarding  the  distribution  of 
expenses,  or  sacrifices  where  tlie  vessel  is  pursuing  a  voyage 
in  ballast ;  by  the  "Insurance  Regulations":^  the  underwriters 
are  to  pay  such  expenses  and  damages  as  would  be  general 
average  had  the  vessel  been  loaded.  Hence,  in  the  treat- 
ment of  these  items,  the  same  principles  prevail,  and  the 
same  allowances  are  made  as  in  case  of  loaded  ships. 

Regarding  losses  arising  from  neglect,  &c.,  the  Code  says : 
"  Even  when  the  captain  or  crew  have  committed  a  fault 
for  which  they  are  responsible,  the  shipowner  is  not  thereby 
deprived  of  his  right  to  demand  payment  of  the  damage  as 
general  average.  In  this  case,  as  in  others,  the  indemnity 
which  may  be  paid  by  the  captain  or  others  interested  is  to 
be  deducted  from  the  sum  apportioned  as  general  average. 
If  the  case  present  difficulties,  the  adjustment  cannot  rightly 
be  delayed — ^but  the  indemnity  subsequently  recovered  is  to 
be  reimbursed  to  those  who  have  overpaid."3 

By  the  "  Insurance  Plan  "  "  loss  upon  the  assured  object, 
"  will  also  be  compensated  where  such  is  a  consequence  of 
"  fault  on  the  part  of  the  crew  or  othei's,"  with  certain  ex- 
ceptions appUcable  to  claims  of  shipowner."* 

General  average  does  not  compensate  for  injury  received 
through  the  proper,  though  excessive  use  of  ship's  material, 
&c.,  though  in  the  common  interest ;  damage  done  to  the 
pumps,  for  instance,  through  excessive  pumping  in  order  to 
overcome  a  leak,  is  not  subject  to  compensation.^ 


»    Ins.  Plan,  S  46. 

2  Ibid,  §63,8^. 

3  Lov  6m  Sofarten,  §  72.    -*  Art.  §  45.    5  Lov  om  Sofarten,  §  70,  3^ 
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Portugal. — In  general,  losses  caused  voluntarily  in  case 
of  peril,  or  unforeseen  disaster,  or  suffered  as  an  immediate 
coDsequenee  of  such  measures ;  as  well  as  expenses  incurred 
under  like  circumstances,  after  deliberation,  for  the  common 
good  and  safety  of  the  ship  and  goods,  from  the  loading  and 
departure,  until  the  arrival  and  discharge,  are  general 
averages.* 

I^  notwithstanding  the  jettison  of  goods,  or  cutting  away 
of  the  ship's  apparel,  the  ship  is  not  saved,  no  contribution 
whatever  shall  take  place;  the  property  which  escapes  to 
land  or  is  saved,  is  not  liable  for  any  payment  as  contribu- 
tion in  average  for  the  property  jettisoned,  damaged  or  out 
awav.2 

If,  by  the  jettison  of  goods,  or  cutting  a>ray  of  apparel  the 
ship  is  saved,  and  in  continuing  the  voyage  is  lost,  the  goods 
saved  contribute  for  themselves  alone  to  the  jettison,  not 
beyond  their  value  in  their  actual  condition,  deducting  the 
expenses  of  salvage.3 

If  the  ship  has  been  saved  by  a  sacrifice,  and  goods  are 
afterward  lost  or  stolen,  no  contribution  is  due;  if  the 
goods,  however,^  are  rescued  from  such  loss  by  theu*  owner  or 
the  consignee,  they  must  contribute  to  the  general  average.* 

The  owner  of  the  goods  can,  in  no  case,  be  obliged  to  con- 
tribute to  general  average  more  than  the  value  of  them  in 
thefar  actual  condition ;  except  in  the  case  of  expenses  which 
the  captain,  aft^r  shipwreck,  capture  or  detention  of  the 
ship,  has  incurred  in  good  faith,  though  it  be  without  orders, 
to  save  the  wrecked  goods  or  to  reclaim  those  captured,  even 
in  case  his  exertions  or  reclamations  shall  have  proved  un- 
successftd.^  While  the  shipowners  are  civilly  responsible  for 
the  acts  of  the  captain,  in  all  that  relates  to  ship  or  voyage, 
it  is  provided  that  their  liability  is  limited  to  the  value  of 
ship  and  freight.  This  would  seem  to  apply  also  to  claims 
of  cargo  in  general  average  or  otherwise.e 

>  Codigo  Commercio,  ^  1816  t»>.  2  Ibid,  §  1849.  3  lb.,  J  1850.  4  n,. 
*  t851.   5  Ibid,  *  1853.    e  lb  ,  J  1339. 
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Expenses  caused  by  the  inherent  defect  of  the  ship,  by 
her  unseaworthiness,  or  by  the  fault  or  negligence  of  the 
captain  or  any  of  the  crew,  are  at  the  charge  of  the  captain 
or  the  ship,  and  are  not  general  average  though  done  volun- 
tarily and  deliberately  for  the  common  good.* 

EussiA. — The  general  or  common  averages,  or  the  com- 
mon damages  occasioned  to  the  ship  or  to  the  cargo  are  the 
losses  occasioned  for  the  safety  of  the  ship,  of  the  crew,  or 
of  the  cargo.* 

The  damages  caused  by  sea  peril  to  the  ship  or  to  the 
cargo  are  simple  or  particular  averages.^ 

There  is  no  contribution  if  the  sacrifice  be  unsuccessful, 
but  it  depends  upon  the  opinion  of  the  average  stater  whe- 
ther or  no  the  means  employed  were  of  some  service.* 

There  is  no  provision  in  the  law  requiring  consultation 
between  the  captain  and  his  officers  or  crew,  and  conse- 
quently it  is  not  insisted  on. 

When  in  the  interest  of  the  vessel  and  the  cargo,  says  the 
Code,  in  order  to  prevent  a  shipwreck  or  stranding,  it  is  ne- 
cessary to  throw  down  or  cut  the  cordage,  the  mast  or  rig- 
ging ;  the  captain  should,  if  it  be  possible,  give  the  first  blow 
of  the  axe.  In  case  of  inability  it  should  be  intrusted  to  the 
first  mate  and  two  or  three  of  the  crew.* 

If  the  ship  or  the  merchandise  is  damaged  by  the  careless- 
ness or  impnidence  of  the  captain  or  crew,  the  losses  result- 
ing are  not  general  average,  but  are  at  the  charge  of  those 
who  are  culpable.® 

If  the  captain  has  overloaded  his  ship,  and  it  is  necessary 
in  time  of  danger  to  throw  into  the  sea  the  whole  or  part  of 
the  cargo ;  this  jettison  does  not  constitute  a  general  aver- 
age ;  the  captain  or  the  shipowner  alone  supports  the  loss.' 

1  Codigo  Commercio,  $  1817,  §  1390. 

2  Sswod,  $  96).    3  Ibid.  $  967. 

*  The  liability  of  the  snipowner  is  always  limited  to  the  value  of  the 
Rhip,  and  he  may  free  himself  from  all  expenses  or  charges  by  abandon- 
ing his  interest.    Sswod,  Manuel  Droit.  Com.,  Vol.  II.,  p.  1067. 

5    Sswod,  §968. 

f»    Ibid,  *  976.    7  lb.,  §  978. 
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Regarding  the  case  of  sacrifices  made  for  the  safety  of  a 
single  interest,  Mr.  Heimburger^  writes :  "  No  provision  is 
"  made  in  the  law  regarding  general  average  while  a  vessel 
"  is  in  ballast,  and  such  a  case  is  beyond  my  experience." 

Spain. — All  damages  volmitailly  suffered  by  the  ship,  and 
all  expenses  incurred  on  purpose  to  save  the  ship,  its  cargo 
and  any  of  tlie  effects  from  a  i  isk  know^n  and  real  are  general 
averages.* 

The  danger  must  be  real  and  pressing,  the  captain  or 
freighter  is  held  responsible  for  damages  deliberately  caused 
when  the  danger  is  imaginary.^ 

"  General  average,"  writes  Mr.  Viniegra,  "  must  arise  out 
"  of  voluntarj^  and  deliberate  acts  (§  §  936,  938,  940).  The 
"danger  must  be  imminent  and  direct,  and  its  reality  proved 
"  beyond  question." 

It  is  necessary  that  the  salvage  prove  successful ;  the  ob- 
ligation to  contribute  to  the  amount  of  general  average  shall 
cease  if  the  vessel  be  lost  notwithstanding  the  jettison  of  a 
portion  of  her  cargo.  In  that  case  the  damages  and  losses 
which  have  taken  place  shall  be  considered  as  simple  or  par- 
ticular averages  on  account  of  the  parties  who  are  interested 
in  the  damaged  goods.* 

When  the  ship,  after  having  been  saved  from  the  peril 
which  has  given  rise  to  the  general  average,  is  lost  in  conse- 
quence of  a  subsequent  accident,  the  obligation  of  the  objects 
saved  from  the  first  disaster  to  contribute  to  the  general 
average  shall  exist,  if  they  have  been  finally  saved  after  the 
loss  of  the  vessel ;  and  according  to  their  values,  in  the  con- 
dition in  which  they  are,  deducting  the  expenses  incurred  for 
saving  them.* 

*  The  OflBcial  Adjuster  of  St.  Petersburg  :  to  whom  we  are  iudebted 
for  the  substance  of  our  remarks  upon  Uussiun  Law  on  questions  not 
defined  by  the  Code. 

2  Codigo  de  Comercio,  4  936.  3  Com.  Codigo  de  Comercio,  p.  344, 
3",   ^  Codigo  de  Comercio,  j  943. 

"The  reason  of  this  is  obvious,  the  contribution  is  founded  on  the 
presumption  that  witliout  the  damage  committed,  the  vesi^el  and  cargo 
would  be  lost — wh*»n  the  vessel  perishes,  this  presumption  is  destroyed 
— ^nevertheless,  the  merchandise  saved  is  obliged  to  contribute,  because, 
tlionghnot  indebred  to  the  jettison  for  its  salvation,  it  has  escaped  tlu* 
common  peril.''    Com.  C.  de  C,  p.  351,  2o.    ^  C.  de  C,  §  944. 
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"  With  the  total  loss  of  the  vessel  all  obligation  to  contri- 
bute to  general  average  ceases,''  writes  Mr.  Viniegra,  "  if 
tlje  loss  happens  in  the  same  storm  which  required  the 
sacrifice." 

In  case  of  total  loss  of  vessel  and  cargo  the  hability  of  the 
ship  falls  on  its  owner  according  to  §  §  621,  622.  Even  where 
vessels  material,  sacrificed  in  the  common  interest,  is  replaced 
at  a  port  of  refuge,  or  when  port  charges  and  other  general 
average  expenses  are  paid,  and  the  loss  of  vessel  and  cargo 
follows  the  renewal  of  the  voyage,  the  legal  responsibility 
imposed  upon  the  parties  to  the  adventure  would  appear  to 
limit  the  ship-owner's  claim  for  reimbursement ;  which  would 
only  be  made  by  such  interests  as  were  finally  saved.  Of 
course  by  insurance  of  advances,  or  payment  of  expenses  by 
bottomry  or  respondentia  loan ;  the  shipowner  may  avoid  the 
responsibilities  and  chances  of  subsequent  total  loss.^ 

The  captain  cannot  himself  decide  on  the  damages  and  ex- 
penses of  a  general  average  character,  without  consulting 
the  oflBcers  of  the  vessel,  and  the  shippers  or  supercargoes 
who  are  present.  If  they  oppose  the  means  which  the  cap- 
tain, together  with  the  second  officer,  if  he  have  one,  or  the 
pilot  shall  deem  necessary  for  the  safety  of  the  vessel,  the 
captain  may,  at  his  discretion  and  risk,  carry  his  %aews  into 
execution,  notwithstanding  all  opposition  5^  and  may  even  act 
against  the  wishes  of  his  officers.^ 

This  obligation  to  deliberation  is  reasonable  when  the 
necessity  admits  previous  consultation  with  the  officers  and 
shippers,  but  the  captain  is  alone  the  judge  of  the  emer- 
gency, and  may  act  without  consultation,  showing  the  com- 
petency of  the  act,  and  the  necessity  which  compelled  its 
execution,  without  previous  deliberation  of  those  inter- 
ested.* 


1    See  Codiffo  de  Com.,  $  631.   2  lb.,  §  938.    3  Com  C.  de  C,  p.  348,  3 . 
*    Com.  Codigo  de  Com.,  p.  849,  n.  8. 
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Notwithstanding  the  rule  of  the  Code,  Mr.  Viniegra  says 
these  formalities  are  seldom  complied  with. 

TNTien  a  sacrifice  made  for  the  general  benefit  is  the  cause 
of  a  subsequent  disaster,  this  subsequent  loss  is  likewise 
treated  as  general  average.    Such  is  the  sense  ofAilicle  936. 

"  The  legal  definition  of  general  average  supposes  a  com- 
"  munity  of  interest  (§  936)  between  ship,  freight  and  cargo, 
"and  it  is  on  this  account  probably,''  says  Mr.  Viniegra, 
"  that  our  Code  does  not  give  any  disposition  for  vessels  in 
"  ballast  with  regard  to  general  average."  But  the  Commen- 
"  tators  of  the  Code  remark :  "  When  a  vessel  sailing  only 
"  with  ballast  sustains  an  average,  is  this  aveiage  simple  or 
"  gross  !  Some  hold  the  first,  arguing  that  when  no  cargo  is 
"  carried,  and  the  vessel  alone  is  the  cause  of  the  damage, 
"  and  is  also  the  sole  interest  to  contribute  for  the  repairs  of 
"  the  same,  all  the  averages  sustained  are  simple.  This  is 
"  not  our  opinion.  The  events  which  may  happen  a  vessel, 
"  or  the  losses  which  are  suffered  during  the  voyage  are 
"  always  classified  as  simple  or  general  averages,  according 
"  to  the  cause  from  which  they  proceed — whether  the  ship 
"  be  carrying  cargo  or  sailing  in  ballast.  A  single  interest 
"  only  may  exist  to  repair  the  average,  because  aU  the  con- 
"tributions  for  the  reparation  of  the  common  averages 
"  belong  to  one  alone.  Such  a  case,  of  course,  is  only  appli- 
"  cable  when  the  vessel  is  insured."* 


Sweden. — All  damage  voluntarily  inflicted  on  ship  or 
cargo  in  order  to  save  them  from  a  danger  menacing  both 
together,  also  the  damages  which  intentionally  or  not  may 
result  from  the  precautions  taken ;  and  likewise  all  the  ex- 
penses occasioned  thereby  are  considered  as  general  average.^ 


1   Com.  C.  de  C,  pp.  347, 348. 
t  Sjolaffen,  U43. 
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The  act  must  be  voluntary  aud  deliberate,  it  must  be  to 
avoid  a  threatening  and  direct  peril :  nevertheless  general 
average  shall  be  admitted,  though  the  peril  by  which  it  has 
been  occasioned  may  have  been  caused  by  the  master,  ship 
or  cargo  owner,  or  the  act  be  committed  by  the  master  with- 
out sufficient  motive;  but  an  action  for  damages  shall  lie 
against  the  party  causing  the  damage,  and  the  average  com- 
pensation to  which  such  party  might  otherwise  be  entitled 
shall  be  forfeited.^ 

The  act  must  prove  successful ;  no  contribution  can  exceed 
the  actual  proceeds  unless  under  special  agreement.^ 

Contribution  is  due  in  practice,  if  anything  is  saved,  though 
such  saving  do  not  result  as  a  consequence  of  the  sacrifice. 
But  where  the  sacrifice  prove  successful,  as  when  masts  are 
cut  away,  and  the  dan.:xer  being  avoided — the  ship  puts  into 
a  port  to  repair,  and  is  lost  on  the  resumed  voyage,  no  sav- 
ings being  finally  made ;  no  contribution  is  due  for  the  ex- 
penses of  the  port  of  refuge,  of  the  repairs,  &c. 

When  it  is  necessary  to  take  such  steps  as  shall  result  in 
general  q,verage,  the  captain  must,  if  the  danger  is  not  very 
pressing,  confer  with  the  pilot,  and  with  the  most  experienced 
of  his  crew,  and  consult  with  the  shipowner,  or  freighter,  or 
their  representatives,  if  on  board ;  if  opinions  differ,  that  of 
the  captain  is  always  to  prevail. 

The  deliberation,  the  resolution  adopted  and  an  account  of 
the  steps  taken  are  to  be  entered  in  the  log-book,  with  the 
signatures  of  those  deliberating.^ 

Still  this  deliberation  is  not  necessary ;  but  only  considered 
advisable,  if  there  is  time  for  it. 

Sacrifices  while  vessel  is  in  ballast  are  not  considered  as 
general  average. 

1    Sjolag,  §144.    2lbid,H4r). 

3  Sjolag,  i  146.  The  old  law  says:  Th'e  master  must  act  upon  his 
own  responsibility  and  that  if  by  the  pressing  entreaties  of  persons  on 
board— he  cuts  away  masts  or  does  other  damage— they  who  persaaded 
him  shall  pay  the  loser. 
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TJeuguay. — The  same  rules  are  laid  down  as  under  the 
CJode  of  the  Argentine  Bepublic.    (Vide,  p.  29.) 

TTnited  States  of  Colombia. — General  averages  are 
not  only  the  damages  which  are  deUberately  caused  (whether 
before  or  after  the  undertaking  of  the  voyage)  coiyointly  or 
separately  to  the  ship  or  cargo,  as  a  means  of  safety  from 
an  imminent  sea  peril ;  but  also  the  damages  sustained  as  a 
direct  and  inevitable  consequence  of  this  sacrifice ;  and  the 
unforeseen  charges  incurred  for  the  common  benefit,  and  ac- 
cording to  the  interpretation  of  the  Code.* 

The  Code,  alter  making  note  of  some  seventeen  instances 
of  general  average,  concludes,  "  and  in  general  all  the  losses, 
damages  and  charges  which  are  governed  by  the  principles 
stated  in  Article  281"  (as  above).*    The  general  average  is  a 

1    Codigo  de  Comercio  i  281.    *  ibid,  §  282,  IBP. 

In  the  legal  interpretatioQ  of  the  word,  averages  are  (1)  aU  damages 
which  are  soBtained  by  a  ship,  loaded  or  in  baUast,  before  setting  sail, 
dming  tlie  voyage,  and  after  the  anchoring  in  the  i)ort  of  destination, 
those  which  are  received  by  the  goods  from  the  time  of  loading  into 
lighters  or  other  smaU  boats,  in  the  port  of  shipment :  (2)  all  the  ex- 
traordinary and  unforeseen  charges  incurred  during  the  voyage  for  the 
preservation  of  ship  or  cargo,  or  of  both  together. 

Are  not  averages  in  ordinary  cases.  (1).  Port  and  coast  pilotage 
(2).  Charges  of  lighterage  and  towage.  (3).  Port  dues-  (4).  The  charges 
of  lightening  the  ship  when  for  want  of  water  she  caunot  sail-  (5). 
And  in  general  all  ordinary  charges  of  navigation. 

AU  these  expenses  are  at  the  charge  exclusively  of  the  ship,  unless  the 
contrary  is  stipulated  in  the  biU  of  lading  or  charter  ($  278).  The  enu- 
meration of  special  cases  of  average  does  not  limit  the  application  of 
the  principle.  All  losses,  damages  and  charges  which  satisfy  the  re- 
quirements of  art.  281  are  general  averages  ($  282  18^). 

Particular  average  is  all  damage  suffered  by  the  ship  before  or  after 
sailing,  during  the  voyage,  or  after  anchoring,  or  to  the  cargo  during 
the  voyage  by  sea  peril,  or  force  migor,  vice  propre  of  the  thing,  or  act 
of  vessel,  captain,  crew,  shippers,  passengers  or  any  other  person,  and 
all  charges  incurred  in  the  exclusive  interest  of  the  ship,  of  the  cargo  or 
any  part  of  it  (C.  de  C.  §  316).  And  in  general  all  the  damages  and 
charges  which  do  not  benefit  the  ship  and  cargo  in  common,  and  which 
do  not  come  within  the  rule  of  general  average  as  stated  in  article  281 
(C.  de  C.  §  317  11«). 

The  proprietor  of  the  property  which  has  sustained  the  damage,  or 
caused  the  expense,  supports  the  particular  average  without  prejudice 
to  his  rights  of  proper  indemnity,  if  they  have  been  occasioned  by  a 
thiid  party.    (C.  de  C.  §318). 
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liability  of  the  ship,  freight  and  merchandise,  and  is  paid  for 
by  the  owner  of  these  interests  in  contribution.* 

Contribution  is  due  even  though  the  safety  of  the  interests 
is  not  owing  to  steps  deliberately  taken  for  their  preservation, 
it  is  also  due  in  case  the  ship  and  cargo,  though  saved  from 
the  peril,  are  lost  afterward,  during  the  further  prosecution  ; 
of  the  voyage ;  as  far  as  property  existing  at  the  time  of  the 
first  peril,  is  finally  saved.* 

While  the  consultation  between  officers,  crew  and  such 
shippers  of  cargo  as  are  on  board  is  recommended  by  the 
law,3  it  also  says,  "  If  the  imminence  of  the  peril  does  not 
allow  the  captain  to  seek  the  opinion  of  the  officers  or  cargo- 
owners,  he  may,  at  his  own  risk,  incur  the  damages  or 
charges  which  he  may  consider  necessary  for  the  common 
safety,*  or  he  may  act  contrary  to  the  views  of  those  he  may 
consult,  subject  to  responsibility  for  the  result.^^ 

In  order  to  determine  the  responsibility  of  an  underwriter 
of  the  ship,  or  of  a  lender  under  bottomry,  the  damages  and 
charges  sustained  and  incurred,  while  the  vessel  is  on  a  voy- 
age without  cargo,  are,  as  far  as  of  that  nature,  considered 
as  general  average.® 

General  average,  when  it  does  not  exceed  one  per  cent,  of 
the  contributory  values,  is  not  a  subject  for  apportionment.' 

Venezuela. — Common  averages  are  all  the  damages 
which  in  virtue  of  a  deliberate  purpose  are  inflicted  before  or 
after  the  undertaking  of  the  voyage,  to  the  ship  and  her 
cargo  conjointly  or  separately,  yet  for  the  common  benefit, 
for  safety  from  sea  peril ;  the  additional  damage  consequent 
upon  the  sacrifice ;  and  the  charges,  originating  from  unfore- 
seen circumstances,  made  for  the  common  benefit  in  the  form 
and  manner  indicated  by  the  Code.** 

1  Codigo  de  Comercio,  J  384.  2  ibid,  ^  285.  3  ibid,  4  *  389, 293.  *  Ibid, 
*  290.  5  Ibid,  4  4  389,  390.  «  Ibid,  ^  383.  7  Ibid,  ^  386  1«».  8  Codigo  de 
Comercio,  ^  607. 
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If  the  ship  is  lost  after  the  jettison  or  other  sacrifice  ex- 
ecuted for  the  common  safety,  the  obligation  to  contribute  to 
the  general  average  ceases,  and  the  damages  and  losses 
caused  are  considered  as  simple  averages  at  the  charge  of 
those  interested  in  the  property  sacrificed.* 

Where  the  ship  has  been  saved  fi'om  the  peril  by  a  sacri- 
fice, but  perishes  during  the  further  progress  of  the  voyage, 
the  effects  finally  saved  contribute  to  the  sacrifice,  according 
to  their  value  as  saved,  deducting  the  charges  made  to  save 
them.* 

If  the  captain  thinks  himself  obliged  to  jettison  part  of  the 
cargo,  or  cut  away  part  of  the  ship,  he  must  take  the  opinion 
of  the  principal  peraons  of  the  crew,  and  of  those  interested 
in  the  cargo  who  are  present — ^in  case  of  difference  of  opinion, 
that  of  the  captain  and  crew  is  to  prevail.' 

Although  done  voluntarily  and  with  deliberation  for  the 
good  of  the  ship,  the  damages  suffered  or  the  charges  caused 
by  the  inherent  vice  of  the  vessel,  through  unseaworthiness, 
or  by  defiault  or  negligence  of  the  captain  or  the  crew,  are 

not  general  averages,  but  fall  upon  the  ship.* 

• 

'  Codigo  de  Comercio,  ^  630.  AH  extraordinary  charges  made 
for  the  preservation  of  the  ship,  or  of  the  merchandise,  or  of  both ; 
and  all  damages  which  are  suffered  by  the  ship,  from  her  sailing, 
until  her  arrival,  or  the  merchandise  from  its  loading,  until  its 
discharge  in  the  port  of  its  consignment  are  averages.  In  default  of 
agreement,  to  the  contrary,  averages  are  regulated  according  to  the 
dispositions  of  the  Code,  ((  605).  Averages,  simple  or  particular,  are 
all  the  damages  and  losses  which  are  not  made  deliberately,  and  for  the 
common  good  of  the  ship  and  of  the  cargo,  and  all  the  charges  made 
for  the  benefit  of  the  ship  or  the  cargo  separately  (^  608). 

2  Ibid,  ^  631.  3  Ibid,  ^  616.  The  judgment  of  the  captain,  ad- 
Tiged  by  the  principal  of  the  crew,  is  to  procure  the  tilings  which 
are  least  necessary,  but  weighty,  and  of  little  value,  to  be  jetti- 
soned first,  and  in  continuation  that  which  is  on  the  first  deck  ($  617). 
The  captain,  as  quickly  as  possible,  notes  in  his  log,  the  particulars  of 
the  jettison,  &c.  ($  618),  and  in  the  first  port  entered  he  presents  this 
statement^  under  oath,  to  the  magistrate  or  consul  ($  619). 

*  Ibid,  H  ^13. 


PAET  II. 

JETTISON  AND  ITS  CONSEQUENCES. 

Section  I. 

Jettison  from  Under  Deck, 

Jettison  had  its  origin  under  the  administration  of  the 
Rhodian  law,  and  has  ever  been  regarded  as  the  purest 
type  of  a  general  average  act ;  its  only  claim  to  this  dis- 
tinction, however,  lies  in  its  being  one  of  the  earliest 
occasions  of  a  general  average  contribution. 

For  this  reason  it  has  engaged  the  attention  and 
highest  interest  of  all  writers  on  Maritime  law,  although 
there  are  many  other  instances  where  the  right  to  con- 
tribution is  quite  as  definitely  marked. 

**  Jettison  is  the  throwing  overboard  of  a  part  of  the 
*'  cargo,  or  any  article  on  board  of  a  ship,  or  the  cutting 
*'  and  casting  away  of  masts,  spars,  rigging,  sails  or  other 
**  furniture  for  the  purpose  of  lightening  or  relieving  the 
^*  ship  in  case  of  necessity  or  emergency."* 

When  a  part  of  the  cargo  is  thrown  overboard  for  the  safety  of 
the  vessel,  and  the  lives  of  the  passengers,  a  contribution  may  be  re- 
quired from  the  owner  of  the  vessel  and  the  cargo  saved.  Dike  v. 
The  PropeHer  "  St.  Joseph,"  6  McLean,  573  (1855). 

1  PhiUips,  §§  1,278,  1,279.  Parson's  M.  I.  II.,  p.  9(i3.  Kent's  Com  , 
III.,  p.  283. 

In  Rossiter  v,  Chester,  1  Douglass  (Mich)  154  (1843),  a  jettison  of 
cargo  was  considered  a  proper  case  for  general  average ;  but  was  not 
allowed  because  the  maritime  law  did  not  extend  to  the  lakes.  An  act 
of  Congress  subsequently  extended  this  law  over  the  Western  lakes 
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It  will  thus  be  seen  that  jettison  has  great  significance, 
and  extends  to  the  casting  into  the  sea  of  anything 
belonging  to,  or  on  board  of  the  ship.  There  are 
instances,  however,  where  there  may  be  a  jettison  giving 
no  claim  to  contribution  ;  as  goods  jettisoned  because  of 
their  "  vice-propre  "  as  in  cargo  spontaneously  heated,  or 
where  goods  are  improperly  carried  in  notoriously  in  ■ 
secure  places  without  general  consent. 

If  goods  are  so  much  heated  as  to  endanger  the  safety 
of  the  ship,  it  implies  that  there  is  a  liability  to  fire.  A 
jettison  made  to  avoid  the  fire  is  deemed  a  subject  for 
contribution,  but  goods  which  may  be  found  actually  on 
fire,  if  damaged  by  water  thrown  on  them,  are  not 
allowed  for,  nor  is  their  value  allowed,  if  jettisoned.* 

No  great  difiiculties  present  themselves  in  determining 
what  constitutes  ^^  jettison  ;"^  the  Courts  of  all  countries 

aod  rivers  (Act  of  1845,  chap.  30,  U.  S-  Revd.  Stat,  at  Large),  Dupont  v. 

Vaooe,  19  How.,  163  (1856).    Le  Roy  v.  Goavernear,  1  Johns,  C,  336 

(1800).    Saltos  V.  Ocean  Ins.  Co ,  14  Johns  R.  138  (18)7).    Rogers  v. 

Mechanics  Ins.  Co.,  1  Story,  604  (1841). 
'    SUiter  V.  Hayward  Rubber  Co.,  36  Conn.,  138  (1857). 
^   (roods  discharged  hurriedly  at  a  port  of  distress  may  be  said  to  be 
jettisoned,  and  if  lost,  broken,  or  injured  by  the  handling,  they  are  to 

be  contributed  for.    The  loss  must  be  clearly  shown,  however,  to  have 
been  caused  by  such  rough  and  unusual  treatment. 

The  master  has  a  right  to  expect  that  packages  and  their  contents 
will  at  aU  times  bear  a  reasonable  amount  of  disturbance,  and  any 
breakage  or  loss  not  directly  traced  to  the  *'  forced  discharge^'  and  the 
consequent  necessary  carelessness  of  stevedores,  would  usually  not  be 
admitted  to  general  contribution. 

When  goods  are  jettisoned,  the  freight' is  so  to  speak  jettisoned  with 
them,  and  is  likewise  recoverable  in  general  average.  When  ships 
fomitore  or  goods  put  into  boats  or  lighters  or  placed  on  a  beach,  to 
float  a  stranded  ship,  are  lost ;  tliis  is  a  jettison  of  them  (Lewis  v, 
Williams,  1  Hall,  N-  Y.,  490),  and  we  think  goods  damaged  under  such 
cuenmstanceSy  although  not  lost,  may  be  considered  as  damaged  by 
jettison.  In  any  event  such  a  loss  is  also  allowed  in  general  average. 
A  cable  eat  and  lost  is  also  admissable  therein.  (Mnggrath  v.  Church. 
1  Gaines,  N  Y.,  196  (1803). 
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having  dealt  with  the  question  for  many  years — ^and 
the  rights  of  the  parties  interested  having  long  since 
become  common  law.  In  this  State  it  has  been  decided 
that  the  owner  of  cargo  jettisoned,  has  u  maritime  lien 
on  the  vessel  for  her  contributory  share  of  their  value — 
which  may  be  enforced  in  Admiralty. 

Jettison  from  the  deck  of  a  vessel  has  been  the  sub- 
ject of  much  contention,  and  the  laws  and  customs  of  all 
countries  and  ports  differ  so  materially,  that  we  refer  the 
reader  to  the  chapter  relating  to  that  subject. 


Foreign  Legislation  and  Practice, 

V 

Argentine  Republic. — ^Oargo  jettisoned  from  a  vessel 
to  relieve  her  when  in  danger,  is  to  be  paid  for  by  contribu- 
tion.^ 

Austria: — Compensation  is  made  in  general  average  for 
the  loss  occasioned  by  a  jettison  made  to  relieve  the  ship 
while  in  peril. 

Cargo  sacrificed  because  of  its  \dce-propre  or  because  its 
condition  of  damage,  &c.,  may  endanger  the  vessel  and  re- 
mainder of  cargo,  is  compensated  for  in  general  average 
for  the  value  destroyed  by  the  sacrifice. 

Belgium. — A  jettison  to  relieve  the  vessel  and  cargo  from 
danger  is  general  average.^ 

The  value  of  merchandise  jettisoned  because  of  "vice 
propre"  (their  putrefaction  or  sea-water  damage ;  for  example, 


1   Codigo  Commercio,  §  1,810,  3o. 

8    Code  de  Com.,  §400,  2o.    '  See  Memoir  Int.  Genl  Avg.  Com.,  p.  33. 
A  jettison  because  of  peril,  while  under  'capture,  is  entitled  to  allow- 
ance in  general  average. 
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where  goods  are  jettisoned  for  fear  of  combustion),  is  not  to 
be  reimbursed  in  general  average,  for  the  reason  that  their 
condition  renders  their  transportation  dangerous,  they  being 
the  cause  of  peril  to  all.* 

Where  jettison  is  resorted  to,  to  get  rid  of  goods  already 
damaged,  it  is  the  practice  to  consider  the  loss  as  particular 
average  if  the  damage  which  occasioned  the  sacrifice  was 
of  that  nature,  but  if  the  original  deterioration  arose  fi*om  a 
general  average  sacrifice,  and  the  subsequent  jettison  was 
for  that  reason  necessary,  the  whole  loss  is  to  be  contributed 
for. 

Brazil. — A  jettison  of  cargo  to  relieve  the  ship  when  in 
danger  fi'om  an  impending  peril  is  contributed  for  in  general 
average.'^ 

If  the  goods  are  worthless,  when  jettisoned,  of  course  no 
allowance  is  made.  When  it  is  found  indispensable  to  tlirow 
overboard  any  part  of  the  cargo,  the  uppermost  merchandise 
and  articles  should  first  be  taken;  afterward  the  heavier 
things  and  those  of  less  value  shall  be  thrown  out,  pre- 
ference being  given  to  those  which  are  on  the  deck  and  more 
at  hand ;  all  possible  diligence  being  made  to  take  note  of 
the  marks  and  numbers  of  the  bales  thrown  overboard.3 

Immediately  after  the  act  of  resolution — which  may  have 
been  taken  for  the  jettison  (Article  509),  a  proper  descrip- 
tion shall  be  made  of  the  goods  thrown  into  the  sea ;  and  if 
fi*om  the  act  of  jettison,  any  damage  should  occur  to  the 
ship,  or  the  remaining  cargo,  mention  of  this  accident  shall 
also  be  made.^ 

Chili. — The  loss  of  the  things  thrown  into  the  sea  in 
order  to  lighten  the  vessel,  whether  belonging  to  the  cargo  or 

1  See  Memoir  Int.  G.  A.  Com  ,  p.  83.  A  jettison,  because  of  penl 
while  nnder  capture,  is  entitled  to  allowance  in  general  average. 
»  Codigo  Commercio,  J  764  2o.  Veiga,  Vol.  II.,  p.  225.  3  Codigo  Com- 
raercio,  §  769.    4  Ibid,  §  770.    Veiga  Vol.  II.,  p.  233. 
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the  crew,  and  the  damage  occasioned  by  the  jettison  to  the 
articles  remaining  on  board  are  general  averages.* 

The  merchandise  which  has  been  embarked  without  a  bill 
of  lading,  is  not  to  be  contributed  for  if  sacrificed.^ 

Denmark. — Goods  jettisoned  either  for  the  purpose  of 
floating  the  vessel  when  aground  or  to  avoid  capture,  or  stop 
a  leak,  or  otherwise  to  save  ship  and  cargo,  are  considered  as 
general  average.^ 

Regarding  jettison  to  get  rid  of  goods  already  damaged, 
cargo  heated,  &c.,  Mr.  Middelboe  writes : 

If  a  jettison  is  made  in  a  case  of  common  danger,  the 
value  of  the  damaged  goods  jettisoned  is  made  good  in 
general  average.  If  goods  are  damaged,  ^^par  vice-proprej'" 
owing  to  the  shipper's  neglect,  and  they  thus  endanger  the 
ship  (cotton  or  hemp  shipped  in  a  wet  condition  and  heated) 
no  common  danger  and  no  maritime  peril  exists,  and  conse- 
quently the  loss  is  not  made  good.  I  cannot  say,  concludes 
Mr.  Middelboe,  that  a  fixed  custom  exists  in  this  case,  but 
do  not  doubt  that  the  question  would  be  thus  decided. 

England. — If  to  lighten  a  ship  in  distress,  a  jettison  be 
made,  that  which  is  thrown  away  shall  be  restored  by  a 
general  contribution.^ 

A  jettison  is  the  most  perfect  example  of  a  general  average 
loss,  and  when  made  intentionally  for  the  sake  of  saving  the 
whole  adventure  fi:om  imminent  danger  is  generally  admitted 
as  giving  a  claim  to  contribution.* 

>    Codigo  de  Com.,  §1090  8«*. 

Whenever  the  jettison  is  decided  upon,  it  shaU  be  made  in  the  fol- 


ight 

that  which  is  on  the  second  deck.    This  order  may  be,  however,  disre- 
pirded  if  the  stowage  and  nature  of  the  cargo  demand  it  (Art.  1,102). 

2  Codigo  de  Comercio,  4  1094  S*'. 

3  Insurance  Law,  §  1. 

-*  Stevens  (Ist  Ed)  p.  10.  »  Arnould  (3d  Ed  )  Vol.  II.,  p.  776.  Baily. 
p.  52.  Maclai'hlan  Shipg,  p.  613.  Lowndes  30.  Stevens  &  Benecke 
U'hil.),  p.  97.    Hopkins  (dd  Ed.),  p.  16. 
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K  the  danger  which  necessitated  the  jettison  has  resulted 
from  the  viceprapre  of  the  article  jettisoned,  as,  for  example 
when  there  is  danger  of  fire  from  the  heating  of  hemp  shipped 
in  a  damp  state,  or  coals  which  are  in  a  state  of  spontaneous 
combustion ;  it  is  the  practice  not  to  admit  this  loss  in  gene- 
ral arerage.* 

FiKLAND. — The  jettison  of  cargo  is  subject  to  general 
average  contribution.^ 

France. — Things  thrown  into  the  sea  for  the  common 
safety  are  admitted  in  general  average.^ 

When  the  captain  finds  himself  obliged  to  lighten  the  ship 
as  a  means  of  escape  from  a  tempest,  or  the  pursuit  of  an 
CDemy,  the  objects  jettisoned,  after  deliberation,  are  evidently 
sacrificed  in  the  common  interest,  and  rightly  enter  into  the 
general  average.* 

The  jettison  of  articles  that  are  themselves  the  cause  of 
danger,  such  as  lime,  acids,  &c.,  gives  no  right  to  contribution, 
the  same  rule  applies  to  goods  contraband  of  war,  or  mer- 
chandise jettisoned  because  of  improper  stowage,  affecting 
the  safety  of  the  vessel.  In  this  latter  case,  however,  it 
would  appear  that  if  the  improper  stowage  arose  during  the 
voyage,  and  through  no  fault  of  the  captain,  but  because  of 
a  peril  of  the  sea,  and  the  peril  is  imminent  and  common, 
contribution  would  be  due.* 

I    Lowndes,  (3  Ed.)  p  40. 

Johnson  v.  Chapman,  19  C.  B.  N.  S.,  35.    35  L.  J.  C.  ?-,  23. 

«  Code  Marit,  §  133 1^. 

'  Code  i  400  2^.  Those  effects  which  are  the  least  necessary,  heaviest 
asd  least  Yaluable  are  first  to  be  Jettisoned ;  then  cargo  from  between 
decks.  RogTon,  §  411.  Emerigon  (Mer.),  P  475.  Cauvet,  $  351.  DaKeville 
t  IV.  p.  3.  Morel,  p.  46.  Manuel  Droit  Com.  Vol.  II.,  p.  737.  *  Alauzet 
Com.,  i  2300  (Vol.  V.,  p.  431).  Bedarride,  ^  1098,  Cass  13  Dec,  1867  (B. 
S8819). 

*  Frignet,  $  345.  This  would  appear  to  be  the  custom  of  Bordeaux  and 
Boulogne,  but  contrary  to  that  of  Brest.  Synopsis,  p.  4.  In  Havre  also  Mr. 
Sorel  vrites,  it  is  general  average.  A  jettison  to  rescue  a  sailor  who  has 
fallen  overboard  is  not  general  average.  Mars,  15  Avril,  18«3,  (M.  63, 1, 
118).  A  jettison  under  necessity,  during  capture,  is  general  average. 
"Although  the  master  is  bound  to  preserve  the  gocKls  of  freighters 
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Germanf. — When  goods,  portions  of  the  ship,  or  articles 
belonging  thereto,  are  thrown  overboard,  the  losses  and  dam- 
ages caused  thereby,  belong  to  general  average.*  If  the 
cargo  is  jettisoned  because  by  its  condition  in  a  damaged 
state,  it  endangers  the  ship  and  cargo,  its  value  in  the  condi- 
tion when  jettisoned  is  nevertheless  to  be  compensated  for  in 
general  average. 

Mr.  Hack  writes:  "The  fundamental  rule  for  general 
average  laid  down  in  article  702,  '  that  the  act  must  be  done 
for  the  purpose  of  saving  both  ship  and  cargo,'  must  be  ap- 
plied to  each  individual  case ;  if  the  damaged  part  of  the 
cargo  does  not  endanger  ship  aiid  cargo,  the  jettison  is  not 
general  average ;  if  it  does  the  actual  value  in  its  damaged 
state  is  made  good." 

Cargo  pumped  out  unavoidably,  in  freeing  the  vessel  of 
water,  is  not  subject  to  contribution. 

Holland. — ^Whatever  is  thrown  overboard  for  the  com- 
mon safety,  or  common  benefit  of  the  vessel  and  cargo  con- 
jointly is  general  average.^ 

When  goods  are  thrown  overboard  only  to  avoid  further 
damage  to  the  cargo,  writes  Mr.  Driebeck,  such  jettison  is 
not  to  be  admitted  in  general  average ;  should  such  goods, 
on  the  contrary,  endanger  the  whole  property,  and  conse- 

laden  in  the  ship,  still,  as  necessity  puts  an  end  to  every  obhgation,  and 
is  subject  to  no  law,  if  it  becomes  necessary  to  lighten  the  ship  for  her 
safety ;  as,  when  she  is  laboring  in  a  storm,  or  is  chased  by  a  pirate,  or 
corsair,  the  master  having  taken  advice  of  the  ship^s  company,  and  of 
all  interested  persons  in  the  ship,  may  throw  overboard  such  goods  as 
he  judges  advisable,  with  the  condition  that  they,  to  whom  the  goods 
belong,  receive  an  indemnity  by  contribution  of  aU  those  interested  in 
the  preservation  of  the  vessel.*^  Pothier  Mar.  Contracts  (Gushing)  §§  33 
108  Pardessus  No.  734.  Boalay-Paty,  t.  4,  p.  444.  The  Code  prescribes 
the  manner  of  the  jettison,  and  as  to  which  goods  should  first  be  taken, 
the  Courts,  however,  have  decided  very  properly  that  the  necessities 
of  the  case  must  determine  this,  C.  Alger,  6th  Nov-,  1838.  The  captain, 
however,  is  in  fault  if  he  throws  over  objects  of  the  ship  of  little  weight. 
Mars,  21  Fev ,  1867,  (M.  67,  1,  298),  and  general  average  would  not  be 

due. 

1  Allgemeines  Handel sgesetzbuch,  §  708,  lo. 

2  Wetboek  van  Koophandel,  §  699,  2o. 
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qnently  be  sacrificed  for  the  common  safety  of  ship  and  cargo 
they  should  be  made  good. 

A  jettison  to  float  a  stranded  ship,  if  the  vessel  has  been 
voluntarily  run  on  shore,  is  general  average;  but  if  the  strand- 
ing is  accidental,  the  right  to  contribution  is  disputed.* 

Italy. — If  because  of  tempest  or  the  pursuit  of  enemies 
or  pirates,  the  captain  believes  himself  obliged,  for  the  safety 
of  the  vessel,  to  jettison  a  part  of  the  cargo  or  cut  away 
masts,  such  loss  is  paid  for  in  general  average.* 

Cargo  lost  by  pumping  to  relieve  the  ship,  is  at  the  charge 
of  its  owner. 

"  Should  there  be  goods  thrown  into  the  sea  in  a  state 
"  of  decay,"  says  Mr.  Acier,  "  being  previously  damaged  by 
"  water  or  rain,  or  in  any  way  deteriorated,  they  are  valued 
"  in  general  average  at  the  price  they  might  have  had  before 
"  their  jettison.  Should  the  same  be  of  no  value  before  their 
"  jettison,  no  allowance  is  due." 

XoBWAY. — Goods  or  ship's  material  thrown  into  the  sea 
to  lighten  the  ship  in  case  of  storm  or  enemies'  pursuit,  are 
to  be  paid  for  in  general  averages 

If  damaged  goods  are  jettisoned  because  they  endanger 
the  remainder  of  the  cargo  or  the  ship,  and  for  that  reason 
cannot  be  kept  on  board,  they  have  no  value  under  the 
actual  circumstances,  and  there  is  no  sacrifice  for  the  common 
benefit  to  be  allowed  in  general  average. 

In  other  cases  the  damaged  value  will  be  allowed. 

PoRxrGAL. — Allowance  is  made  in  general  average  for 
the  loss  of  the  goods  when  jettisoned  for  the  common  good, 
and  to  relieve  the  ship  when  in  danger.^ 

1   Amsterdam  customs. 

^  Codice  di  Com.,  $  509  y>  619.     Borsari  Com.  $  1,550. 

'  Lot  dm  Sofarten,  $  69,  to. 

*  Codigo  Commercio,  §  1,816,  do. 
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Eussia; — If  to  lighten  the  vessel  it  is  necessary  to  throw 
overboard  the  merchandise  or  cargo — such  average  is  con- 
sidered as  general.^ 

Spad^. — Things  thrown  into  the  sea  to  lighten  the  ship, 
whether  belonging  to  the  cargo,  the  ship  or  the  crew,  are  to 
be  allowed  for  in  general  average.2 

The  cargo  damaged  by  its  own  vice  or  defect,  as  heated 
grains,  fermented  hquids,  &c.,  is  never  considered  in  general 
average.3 

Sweden. — ^JMerchandise  and  ship's  appurtenances  which 
have  been  thrown  overboard  in  order  to  ease  the  vessel  at 
sea,  or  when  pursued  by  enemies,  are  to  be  compensated  in 
general  average.*  When  jettison  is  resorted  to,  the  master  is 
bound  to  see,  that  so  far  as  the  danger  will  permit  such  goods 
or  ships  apparel  as  are  most  suitable  for  the  object  of  the 
jettison,  as  those  of  greatest  bulk,  heaviest  or  least  valuable^ 
be  thrown  over  flrst.^ 

Jettison,  to  relieve  the  vessel  of  damaged  and  dangerous 
goods,  gives  no  right  to  contribution; 

United  States  of  OoLO^raiA. — The  things  pertaining 
to  the  ship,  cargo  or  crew  thrown  into  the  sea  in  order  to 
lighten  the  ship,  are  allowed  in  general  average.® 

Uruguay. — Allowance  is  made  in  general  average  for 
cargo  jettisoned  to  relieve  the  ship  when  in  distress.^ 

Venezuela. — The  things  which  are  cast  into  the  sea  to 
lighten  the  ship,  whether  belonging  to  the  cargo,  to  the 
ship,  or  to  the  crew,  are  to  be  repaid  by  general  average 
contribution.® 

1  Sswod,  §  965. 

2  Codi{?o  de  Comercio,  §  936.    3  See  Ibid,  4  985. 

4  Sjoliigen,  §  143.  lo. 

5  C.  deC.,§382  8^ 

fi    Codigo  de  Com.,  *  1,436  2^ 
7    Codigo  de  Cora  ,§  607  2^ 
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Section  II. 


Jettison  of  Deck  Cargo. 

"  If  goods  carried  on  deck,  are  thrown  over,  it  is 
**  held  in  general,  that  no  contribution  can  be  claimed."^ 

There  seems  to  be  some  obscurity  regarding  the  right 
to  claim  contribution  for  goods  jettisoned  from  on  deck, 
when  it  is  the  usage  to  carry  goods  so  stowed. 

Mr.  Phillips  says,  *^  A  jettison  of  a  deck  load  is  to  be 
•'  contributed  for,  when  the  stowing  of  the  jettisoned 
"  article  on  deck  is  justifiable,  and  the  other  parties 
"  interested  have  notice  that  such  article  may  be  so 
"  carried,  and  there  is  no  plainly  established  usage  ne- 
"  gativing  the  right  to  claim  such  contribution.^  ^ 

That  is,  in  the  absence  of  a  custom  to  exclude  the  loss, 
the  usage  of  trade  conveys  the  right  to  contribution  for 
cargo  loaded  in  accordance  with  such  usage. 

■ 

Whatever  may  be  the  relief  afforded  by  the  Courts,  in 
practice,  the  jettison  of  cargo  stowed  on  deck  is  not 
generally  contributed  for ;  and  goods  placed  in  a  house  on 
deck,  which  is  not  built  in  with  the  frame  of  the  vessel 
are  regarded  as  on  deck. 


»  Phillip?,  §  1282.    2  Ibid.  Parsons,  Mar.  Ins.  Vol.  II.,  p.  217.  Marvin's 
Rfpt-,p.  18. 
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This  is  the  practical  rule,  with  possibly  the  one  excep- 
tion, that  where  the  on  and  under  deck  cargo  is  one- 
shipment,  and  the  jettison  of  the  deck  load  brings  a  loss 
to  the  owner,  the  ship  and  her  freight  should  share  the 
loss  through  contribution.^ 

This  country  abounds  in  sounds,  lakes  and  rivers.  The 
craft  engaged  thereon  are  steamboats  or  propellers  having 
no  holds  in  which  to  stow  cargo,  or  sailing  vessels  espe- 
cially adapted  to  carry  deck  loads  ;  goods  are,  therefore, 
always  carried  by  these^  vessels  on  deck.  The  same 
practice  prevails  along  our  coast  and  between  the  West 
India  Islands  and  our  Atlantic  seaboard.  Our  Courts 
have  recognized  this  custom,  holding  that  under  such 
circumstances,  and  wherever  it  is  the  usage  of  the  trade 
to  carry  deck  cargo,  contribution  is  due  where  any  part 
of  the  goods  are  jettisoned  to  save  the  vessel  and  the  re- 
maining cargo.* 

The  objection  to  the  allowance  in  general  average  of  a 
jettisoned  deck  load  is  based  principally  on  the  assumed 
fact  that  the  deck  is  not  a  proper  place  to  stow  goods  ; 
cargo  so  carried  is  regarded  as  an  intruder  or  interloper 
liable  to  be  ejected  at  the  first  appearance  of  any  peril 
threatening  the  ship.  Goods  carried  on  deck  are  more 
liable  to  damage  by  water,  or  to  be  swept  overboard  by 
seas,  by  their  position  on  board  so  far  above  the  water 
line,  they  endanger  th^  stability  of  the  vessel,  increase 
the  difficulties  of  navigation,  and  engender  sacrifices  by 
jettison,  which  would  not  be  necessary  were  no  deck 
load  carried.  In  the  case  of  sea-going  vessels  carrying 
cargo  on  and  under  deck,  shipped  by  and  consigned  to 

J  The  right  of  the  shTp-owner  to  recover  against  Lis  underwi-iter, 
would,  however,  be  very  'questionable.  2  The  Wni.  Gillum,  2  Lowell,  154. 
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many  different  parties,  the  rigid  application  of  the  rule, 
disallowing  contribution  for  deck  load  jettison,  may  seem 
very  proper.  The  goods  are  so  placed  with  the  actual 
coQsent  of  the  shippers,  with  a  knowledge  of  the  risks, 
and  liabilities  incident  thereto.  It  is  enough  that  under- 
deck  shippers,  ignorant  of  the  deck-loading,  should  suffer 
in  the  increase  of  peril  which  is  brought  to  their  goods, 
without  having  to  indemnify  the  shipper  of  such  for  their 
necessary  jettison. 

These  arguments,  we  think,  do  not  apply  in  the  coast- 
ing trade,  or  where  the  usage  is  well-established  to  carry 
deck  loads,*  as  between  the  West  Indies  and  our  Atlantic 

• 

ports,  on  the  Western  Lakes,  Long  Island  Sound,  &c., 
much  less  do  they  apply  in  cases  where  the  whole  vessel 
is  under  charter,  and  is  loaded,  as  is  frequently  the  case, 
in  one  interest-  When  the  whole  vessel  is  loaded  in 
one  entire  interest,  the  on  and  under  deck  cargo  is  one 
and  the  same  shipment,  an  entirety — where  the  deck 
load  is  carried  in  accordance  with  a  long  established  and 
thoroughly  known  custom  of  the  trade,  and  the  right  of 
the  master  to  so  load  without  the  consent  of,  or  even 
intimation  to  the  shipper  of  such  mode  of  stowage  is 
well  established — contribution,  it  would  seem,  should  be 
due. 

If  it  is  desirable  to  discourage  the  carriage  of  deck- 
cargoes,  on  voyages  to  and  from  the  West  Indies,  for 
example^  an  act  of  Congress  would  prove  all  sufficient ; 

^  These  and  other  considerations  have  been  regarded  by  the  Courts  in 
cases  of  jettison  of  deck  cargo  from  steamers  on  inland  or  sheltered 
waters,  and  it  being  the  universal  custom  to  load  this  class  of  vessels  in 
that  way,  and  it  little,  if  at  all,  interfering  with  the  necessary  manage- 
ment of  the  ship,  the  Jettison  of  such  a  deck  load  has  been  allowed  in 
Senend  average.    Harris  v.  Moody,  80  N.  Y.,  366  (1864). 
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as  such  does  not  exist,  and  as  the  custom  of  the  trade  for 
half  a  century  has  admitted  such  loading,  we  must  con- 
sider it  right  and  proper,  and  that  the  same  inducements 
which  prevent  overloading  through  excessive  weight  in 
the  hold,  would  suffice  here. 

The  cargo  being  one  interest,  no  innocent  shipper, 
ignorant  of  the  deck  carriage,  is  called  upon  to  suffer  by 
contribution,  but  it  is  claimed  that  th'^  ship-owner  and 
the  cargo  owner,  both  of  whom  consented  to  and  ac- 
cepted such  manner  of  loading,  with  all  its  attendant 
risks  and  liabilities,  should  share  between  them  the  sacri- 
fice made  in  the  common  interest. 

Especially  should  the  ship  contribute  to  the  cost  of 
such  a  sacrifice,  when  we  consider  that,  in  many  cases, 
the  freight  being  (under  the  charter)  for  a  lump  sum,  it  is 
due  in  full,  though  part  of  the  cargo  is  not  delivered ;  and 
if  a  ship  is  freed  from  liability  for  a  jettison  of  the  deck 
cargo,  all  interest  in  its  safe  delivery  ceases.^ 

Far  from  encouraging  the  unnecessary  or  excessive 
stowage  of  goods  on  deck,  the  rule  contended  for,  by  ex- 
acting contribution  from  the  ship,  would  occasion  a 
salutary  caution,  because  of  such  responsibility  upon  the 
master  and  shipowner. 

We  may  state  the  present  law  as  follows :  When  a 
portion  of  the  cargo  is  carried  on  deck  in  accordance  with  a 
cristom  of  the  trade  ;  and  from  the  circumstances  of  the 
case,  the  voyage  and  the  character  of  the  deck  shipment, 
stich  custom  is  reasonable  and  just^  contribution  is  due  for  a 
necessary  jettison  of  it 

If  there  be  goods  below  deck  the  property  of  an  inno- 
cent shipper,  i.e.,  one  who  has  no  goods  on  deck,  and  was 

1  Leckie  v.  Sears,  1((9  MafiA.t  424  (1873). 
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not  consulted  about  the  vessels  carrying  a  deck  load,  this 
value  is  to  be  excluded  fiom  the  contribution/ 

If  the  decisions  of  the  Courts  of  this  country  are  care- 
fully studied,  there  will  be  found  less  reason  for  the  re- 
jection of  deck  load  jettisons  from  contribution,  than  is 
usually  supposed. 

The  subjoined  notes  will  show  the  adjudications  upon 
this  subject.^ 

It  will  be  seen  that  in  recent  years  the  benefit  of  con- 
tribution has  been  frequently  granted  by  our  Courts — 
and  we  may  confidently  expect  that  hereafter  this  beijefit 
will  be  constantly  availed  of  by  those  interested. 

1  The  "  Wm.  Gillum,"  9  Lowell,  154  (1872). 

2  Brown  t\  Cornwall,  1  Root  (Conn.)  60  (1773).  Horses  stowed  on  deck, 
according  to  coBtom,  and  jettisoned  to  save  the  ship  and  the  cargo,  are 
to  be  paid  for  in  general  average. 

Lenox  v.  United  Ins.  Co.,  8  Johnson's  Cases,  178  (1803).  The  claim  for 
deck  load  jettison  was  disallowed  on  the  ground  that  on  deck  loading 
was  not  to  be  considered  as  a  part  of  the  cargo  in  which  the  other  ship- 
pers were  interested,  and  that  the  ow^ners  of  the  cargo  under  cover  ought 
not  therefore  to  contribute  to  the  jettison  of  goods  on  deck. 

Smitli  V.  Wright,  1  Caines'  R  ,43  (1808).  On  a  vessel  bound  from  New 
York  to  Liverpool  (13  bales  cotton  on  deck  at  one-half  freight).  It  was 
conceded  by  the  claimants  that  the  underwriter  on  sliip  and  cargo,  and 
the  under  deck  shippers  were  not  liable  as  for  general  average  for  jetti- 
son to  deck  load ;  but  they  claimed  general  average  of  the  ship.  The 
Court  found  a  clear  usage  to  disallow  deck  load  jettisons  and  ruled  ac- 
cording-ly. 

In  Gardner  v.  Small  wood,  3  Hay  ward,  N.  C,  349  (1805),  the  Court  re- 
ferred with  approval  to  the  decision  of  the  New  York  Court.  (N.  Y. 
Term.,  Rep.  43),  disallowing  contribution  for  deck  load  jettison  on 
cargo  paying  one  half  of  the  ordinary  freight. 

Hampden  t?.  Brig  "  Thaddeus,"  4  Martin  (La)  583  (1817).  The  claim 
was  disallowed  on  the  ground  that  the  New  York  rule  so  held,  and  that 
the  shipment  being  made  from  New  York,  and  the  contract  made  there, 
it  mast  be  construed  according  to  the  decisions  of  the  New  York  Courts. 
The  principle  of  deck  load  jettison  and  contribution,  therefore,  not 
being  entered  upon. 

Barber  r.  Brace,  3  Conn.,  9  (1819).  The  question  of  ship-owner's  lia- 
bility, under  general  average  was  not  raised. 

Triplet  v.  Van  Name,  3  Cranch,  333  (1833).  The  deck  load  jettison 
disallowed.    No  reasons  of  the  Court  are,  however,  reported. 
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A  deck  house,  which  is  built  in  with  the  frame  of  the 
ship,  is  considered  to  protect  the  cargo  stowed  therein, 
as  though  under  hatches ;  on  the  contrary  when  the 
merchandise  is  in  a  temporary  structure  erected  on  the 
deck,  it  is  considered  a  deck  shipment,  and  in  case  of 
jettison  is  subject  to  all  the  requirements  of  the  rule  ap- 
plicable to  such.^ 

Dod^e  V.  Bartol,  6  Greenleaf,  386  (1828).  Claim  disallowed  on  the 
ground  that  the  deck  load  paid  but  one-half  tlie  ordinary  freight.  Tills 
can  no  longer  be  an  objection  in  view  of  Cram  v.  Aiken. 

The  "  Paragon,"  1  Ware,  332  (1886).  In  this  case  the  custom  to  stow 
on  deck  was  not  proved,  and  no  consent  having  been  given,  the  master 
was  held  liable  for  the  loss.  The  Court,  however,  held  that  goods  car- 
ried on  deck  and  sacrificed  for  the  common  safety,  were  not  to  be  con- 
tributed for  by  under  deck  goods.  And  it  may  be  fairly  assumed  that 
having  a  remedy  against  the  vessel  for  the  whole  loss,  no  great  effort 
would  be  made  to  obtain  recognition  of  the  claim  as  general  average, 
under  which  the  claimant  would  bear  a  proportion  of  his  own  loss,  and 
to  that  extent  fail  to  obtain  full  indemnity.  And  see  the  "  Delaware,^ 
14  Wall,  604.    Brooks  v.  Oriental  Ins  Co.,  7  Pick,  250. 

Cram  v.  Aiken,  18  Me.,  229  (1836).  Goods  shipped  on  deck  and  lost  by 
jettison  are  not  entitled  to  the  benefit  of  a  general  avei-age. 

A  usage  to  so  load  does  not  make  the  ship  liable  in  general  average, 
even  if  the  deck  load  pays  full  freight.  Here  the  vessel  was  cari'yiiig 
many  different  shipments.  The  Court  in  denying  the  claim  expressed  a 
desire  for  uniformity  in  the  consideration  of  claims  of  this  character, 
and  accordingly  followed  the  then  prevailing  custom. 

Van  Syckel  v.  Sch.  "Thos.  Ewiiig,"  Crabbe,  405  (1840),  disallowed 
deck  load  jettison  where  there  was  a  general  cargo  to  many  consignees. 

Doane  v,  Keating,  12  L<eigh  (Va ),  391  (1841).  Here  the  custom  to  carry 
deck  loads  was  not  proved ;  and  the  Couii;  argued  that  as  the  deck  ship- 
per alone  profited  by  the  reduced  freight,  the  under  deck  shippers  con- 
sequently were  not  liable  to  share  the  loss. 

Sproat  V.  Donnell,  26  Me.,  185  (1846).  When  there  is  a  well-known 
Usage  to  carry  goods  on  deck,  a  clean  bill  of  lading  does  not  mnke  the 
vessel  responsible  for  loss  in  consequence  of  loading  on  deck.  The  jet- 
tison of  a  deck  load  was  in  such  case  disallowed,  because  of  the  practice 
being  against  such  allowance,  and  of  a  disinclination  of  the  Court  to 
vary  the  general  rule  simply  because  of  some  little  peculiarity  in  the 
case. 

1  In  the  case  of  the  "  Abeona"  Judge  Nelson  said :  "  All  that  was  re- 
"  quired  was,  that  it  should  be  substantial  and  strong,  and  if  that  was 
'*  proven  the  goods  stowed  therein  should  be  treated  as  under  deck  and 
"  contributed  for  in  general  average."    Williams  v.  Morales. 
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"  Usually  the  cargo  jettisoned  must  betaken  from  under 
deck  to  constitute  a  claim  for  general  average.  Where 
the  poop  is  built  up  with  the  frame  work  of  the  vessel, 
with  timbers  planked  up  flush  with  the  ship's  sides,  and 
having  proper  deck  beams  and  deck,  it  is  customary  to 
allow   in  general  average  a   loss   by  jettison  of  goods 

GiUet  V.  EUis,  11  lU.,  579  (m.  Sup.  Ct.  1850).  When  goods  stowed 
upon  the  main  deck  of  a  propeUer  are  jettisoued  in  a  tempest  by  order 
of  the  master  to  preserve  the  vessel  and  the  crew—the  vessel  is  not 
liable  as  a  common  carrier,  but  the  owner  of  the  cargo  is  entitled  to  the 
benefit  of  general  average :  "  The  general  rule,  undoubtedly,  is  that 
the  owner  of  goods  which  are  placed  on  the  deck  of  a  ship  and  are 
swept  overboard  by  the  action  of  the  wind  or  waves,  or  cast  into  the 
sea  by  command  of  the  master  in  order  to  protect  the  vessel  and  crew, 
"  is  not  entitled  to  the  benefit  of  a  general  average.  The  cargo  on 
deck  from  its  situation  increases  the  diffiulties  of  navigating  the 
ship,  and  is  more  exposed  to  peril  than  that  which  is  under  cover,  and 
if  swept  away  or  cast  overboard,  the  owner  must  bear  the  loss,  without 
contribution  from  the  owner  of  the  vessel,  and  the  cargo  under  hatches. 
Bat  this  case  does  not  fall  within  the  operation  of  this  rule.  Propellers 
are  a  class  of  vessels  but  recently  introduced  in  the  navigation  of  the 
lakes,  to  which,  from  the  peculiarity  of  their  construction,  and  the 
general  usage  respecting  them,  this  general  rule  is  not  applicable." 
The  same  point  was  also  taken  in  The  Toledo  F.  &  M.  Ins.  Co.  v.  Spears, 
IC  Ind.,  53  (1861). 
Lawrence  v.  Mintum,  17  Howard,  lOd  (1854). 

The  "Congress,''  1  Biss.,  43  (1854).  The  question  of  deck  load  jetti- 
son wds  not  directly  treated  by  the  Couit.  The  whole  libel  being  dis- 
missed for  want  of  jurisdiction. 

Sutton  V.  Kittrell,  1  Sprague  809  (1855).  O'Conor  v.  Necful  U.  S.  Dis. 
Ct  13  Dis,  San  Francisco.  Goddefroy  v.  The  "  Live  Yankee,"  U,  S.  D. 
Ct ,  San  Francisco,  February  30, 1857. 

See  Bentley  v.  Bustard,  16  B.  Mon.,  643  (1855).  Where  jettison  ^f 
molasses  from  the  deck  of  a  Mississippi  steamboat  was  allowed,  in 
general  average. 

Meher  t;.  Lufkin,  31  Texas.  383  (1858).  On  appeal  to  the  Supreme 
Court  the  deck  load  jettison  of  a  vessel  on  a  voyage  from  Mobile  to 
Galveston  with  a  cai-go  of  lumber  was  allowed  in  general  average.  The 
Court :  *'  The  general  rule  is  indisputable  and  unquestioned,  in  the  ab- 
sence of  any  usage  or  coni'se  of  trade,  that  goods  carried  on  deck  and 
jettijioned  give  no  claim  for  contribution ;  but  when  they  are  so  cur- 
ried according  to  the  common  usage  and  course  of  trade  on  the  voyage 
for  which  they  are  shipped,  that  their  jettison  does  give  a  claim  for 
contribution  is  certainly  supported  by  the  great  weight  of  authority." 
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stowed  in  such  poop.  But  if  stowed  in  a  house  on  deck, 
a  jettison  of  such  goods  is  regarded  in  the  same  manner 
as  a  deck  load  thrown  over,  which  in  sea-going  voyages 

The  "  Wellington,"  1  Bias.,  279  (1859).  This  was  a  claim  for  loss  of 
apples  shipped  on  deck  under  a  clean  bill  of  lading,  no  custom  to  so 
carry  was  shown,  but  the  vessel  was  held  for  the  full  amount  of  the  loss. 
Miller,  J :  "It  is  well  understood  that  where  goods  are  stowed  on  deck 
"  with  the  consent  of  the  owner,  no  loss  by  justifiable  jettison  can  be 
"  recovered  for,  unless  the  accident  by  which  they  are  lost  would  have 
"  been  equally  fatal  if  they  had  been  under  deck." 

The  "  Waldo,"  3  Ware,  165, 184  (Davies,  l«l).  The  cargo  on  deck  was 
delivered  much  injured  by  wet,  and  the  question  was  as  to  the  vessel's 
liability  under  a  clean  bill  of  lading. 

Harris  v.  Moody,  80  N.  Y.  266  (1864).  Goods  carried  on  deck,  according 
to  the  custom  of  the  trade  by  steam  boats  navigating  Long  Island 
Sound,  and  stowed  in  the  usual  way,  are  liable  to  contribution  by  way 
of  general  average  for  a  loss  occasioned  by  a  jettison  [of  other  goods 
necessarily  thrown  overboard  under  stress  of  weather  and  while  sub- 
ject to  the  perils  of  the  sea. 

Davies,  J.  "  It  is  to  be  observed  here,'  that  tliis  rule  has  only  been 
"  applied  to  sailing  vessels,  and  for  the  sole  reason  that  the  lading  of 
**  the  goods  on  the  deck  increases  the  difiiculties  of  the  navigation,  and 
"  it  was  consequently  regarded  as  uigust  that  that  portion  of  the  cargo 
*'  which  imperiled  the  vessel,  and  other  parts  of  the  cargo  if  thrown 
"  overboard,  should  be  compensated  for-  Its  presence  in  the  particular 
'*  locality  was  regarded,  as  in  some  degree,  the  cause  of  the  peril,  or  at 
"  least  its  destruction  was  called  for  to  ensure  the  safety  of  the  residue, 
**  by  reason  of  its  dangerous  locality.  ♦  ♦  It  might,  i)erhaps,  he 
"  sufficient  to  show  the  inapplicability  of  the  rule  as  laid  down  by 
"  Chancellor  Kent,  to  say  that  it  was  made  and  applied  exclusively  to 
**  sailing  vessels,  and  the  reason  given  for  its  adoption  can  have  no 
"  force  as  applied  to  ships  propelled  by  steam.  That  reason  was  that 
"  the  goods  carried  on  deck  embarrassed  the  navigation,  because  thus 
"  placed  there,  that  to  remove  them  made  the  vessel  more  easily  navig- 
*'  able,  and  thus  tended  to  ensure  her  safety.  No  such  i^ason  has  any 
•*  application  to  a  vessel  propelled  by  steam.  The  space  under  deck  of 
"  this  particular  vessel  was  otherwise  appropriated  than  for  cargo,  and 
**  the  parties  in  this  action  have  agreed,  that  it  was  the  established 
"  usage  and  custom  upon  this  particular  boat  to  carry  its  cargo  upon  the 
"  main  deck.  The  reason  of  the  law  ceasing,  the  law  itself  ceases ;  and 
"  the  case  might  safely,  I  think,  be  left  here.  But  an  examination  of 
"  the  authorities  will  show  that  there  are  exceptions  to  the  rule,  and 
"  that  even  in  the  present  case,  if  the  vessel  upon  which  these  goods 
"  had  been  laden,  were  a  sailing  vessel,  the  goods  jettisoned  would  have 
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is  not  generally  contributed  for,  unless  the  house  on  deck 
be  built  up  with  the  frame  work  of  the  vessel  with 
timbers,  knees,  &c."  * 
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been  entitled  to  a  general  contaribution.  We  have  already  noticed 
the  exception  made  by  Valin  of  small  coasting  vessels  and  river 
craft,  which  nsnally  carry  a  part  of  their  cargo  on  deck.  This  de- 
monstrates that  the  mle,  as  he  understood  it,  applied  only  to  sea 
voyages. 
This  vessel  was  in  the  sonnd,  and  usaally  carried  her  cargo  on  deck. 
"  These  facts  show  how  inapplicable  to  her  is  a  rule  made  to  govern  voy- 
"  ages  at  sea,  and  especially  in  reference  to  vessels  navigated  with 
sails.    •    •    • 

I  arrive  at  the  conclusion,  therefore,  that  the  rule  laid  down  by  the 
earlier  writers,  as  applicable  to  sailing  vessels  upon  sea  voyages,  has 
no  relation  to  the  voyage  of  the  steamer  ''Connecticut,'^  upon  its  voyage 
"  up  the  Sound,  and  that  if  it  had,  the  usage  established  in  this  case  to 
"  stow  the  goods  an  deck,  takes  it  out  of  that  rule,  and  brings  it  within 
"  tiie  exception,  early  recognized  and  so  frequentiy  followed.  •  •  The 
^  rule  is  universal  that  goods  stowed  on  deck,  if  saved,  contribute  to 
*'  the  general  loss,  and  it  is  not  perceived  in  principle  why,  as  they  con- 
"  tribute  to  the  general  loss,  they  should  not  also  be  entitled  to  be  con- 
"  tributed  for,  when  destroyed  for  the  general  safety." 

The  "  Milwaukee  BeUe,''  2  Bisa.,  197  (1869).  Here  a  quantity  of  lead 
was  carried  on  deck  by  special  agreement,  and  no  custom  to  so  load  was 
shown ;  a  claim  for  its  jettison  was  disallowed. 

In  Price  v.  Hartsliorn,  44  N.  Y.,  95  (1870),  (and  44  Barb.,  65a  (1865),  a 
cargo  loaded  in  a  canal  boat  bound  from  St.  John's,  Canada,  for  New 
York,  part  of  which  was  .on  deck,  was  necessarily  jettisoned  (to  the  ex- 
tent of  a  portion  of  the  deck  shipment)  because  of  the  danger  caused 
by  a  storm  which  overtook  the  boat  while  proceeding  through  Lake 
Champlain.  The  Court  held  the  loss  to  be  occasioned  by  an  act  of  God, 
and  for  which  the  carrier  was  not  liable,  unless  by  special  agreement. 
(Angel  on  Carriers,  i  315.) 

Atkinson  v.  The  Great  Western  Ins.  Co.,  4  Daly,  1  (1871).  The  Court : 
**  Goods  carried  upon  deck  are  not  within  the  protection  of  the  policy, 
'  nor  can  there  be  any  claim  for  contribution  upon  a  general  average,  if 
"  they  are  jettisoned,  except  in  the  case  where  they  are  generally,  or  must 
"  necessarily  be  so  carried,  or  where  it  is  done  with  the  knowledge  or 
"  implied  consent  of  the  underwriters,  which  was  not  the  case  here.'' 
DaJy,  J. 

The  Schooner  "  Watchful,"  1  Brown  Adm.  R.,  469  (1874),  decided  that 
where,  by  the  bill  of  lading,  it  is  agreed  that  a  portion  of  the  cargo  shall 
be  carricNi  on  deck,  the  vessel  must  contribute  for  the  loss  of  the  deck 
load  by  jettison.  Longyear,  J. :  "  It  is  an  ancient  and  general  rule  that 
"  no  portion  of  the  cargo  is  allowed  to  be  carried  on  deck,  for  the  reason 
that  it  renders  the  ship  more  unmanageable  in  a  storm,  and  involves 
1  Synopsis. 
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'*  Where  it  is  customary  to  carry  goods  on  deck,  as  iu 
•*  the  case  with  our  river  steam  boats,  a  jettison  from  deck 
*'  is  allowed  in  general  average."* 

The  jettison  of  ships'  stores,  hawsers,  chains,  water 
casks,  &c.,  if  they  were  properly  carried  on  deck,  were 
jettisoned  from  their  rightful  places,  not  in  a  state  of 

"  a  liability  to  be  jettisoned,  which  would  not  exist  if  stowed  under 
"  deck.  By  that  rule  carrying  cargo  on  deck  is  a  fault,  on  account  of 
"  which,  in  a  case  of  loss  by  jettison,  the  vessel  is  liable,  not  for  contri- 
"  bution  or  general  average,  but  for  the  entire  loss.  There  are,  how- 
"  ever,  exceptions  to  the  rule,  and  it  has  been  held  not  to  apply :  1st. 
"  When  in  a  particular  trade,  or  under  certain  circumstances,  it  is  the 
**  custom  to  carry  goods  on  deck.  2d.  When  so  carried  by  consent  of 
"  the  shippers,  dd.  In  the  case  of  steam  vessels  In  all  these  cases,  it 
"  is  said,  the  vessel  is  not  liable  for  the  entire  loss,  because  the  carrying 
"  of  the  goods  on  deck  cannot  be  attributed  as  a  fault;  but  if  liable  at 
all  it  is  for  contribution  or  general  average  only.  Being  carried  on 
deck  was  undoubtedly  the  cause  of  the  necessity  for  the  jettison  ;  at 
"  least  such  is  the  presumption,  and  being  so  carried  was  no  less  a  fault 
"  because  by  consent,  as  to  all  parties  interested,  not  parties  or  privies 
*'  to  the  agreement.  The  vessel  and  her  owner  and  master  must,  how- 
"  ever,  be  held  to  be  bound  by  the  agi'eemeut,  and  as  between  them  and 
'*  the  shipper,  the  fault  must  be  held  to  have  been  waived.  As  to  them, 
''  therefore,  the  fact  of  Xhe  ore  being  carried  on  deck  inste<ul  of  under 
"  deck,  must  be  held  to  be  out  of  the  question.  Any  other  rule  would 
'*  make  the  shipper  run  the  entire  risk  in  a  matter  in  regard  to  which 
"  the  benefita  are  mutual;  which  would  be  unjust. 

"  The  shipper,  by  his  consent,  waives  aU  claim  to  entire  compensa- 
"  tion  in  case  of  the  jettison  of  the  goods.  The  master  by  taking  the 
*'  goods  on  board  as  freight,  assumes  for  the  vessel,  all  the  ordinary  re- 
"  lations  between  ship  and  cargo,  among  which  is  the  liability  to  con- 
"  tribution  in  case  of  loss  by  jettison. 

"  The  only  variation  from  the  general  rule,  wrought  by  the  agreement 
*'  of  the  shipper,  that  the  goods  may  be  carried  on  deck,  is  that  in  case 
**  of  loss  by  jettison,  the  vessel  shall  not  be  liable  for  the  entire  loss ;  a 
•*  variation  wholly  in  favor  of  the  vessel." 

The  Court  concluded  by  ref  eriing  to  Parsons,  Shipg  &  Adm.,  1, 857,  and 
Lowndes,  p  43,  regarding  the  apportionment  of  a  deck  load  jettison  as 
general  average  only  between  the  parties  consenting  to  such  manner  of 
shipment,  which  position,  the  Court  remarked,  received  their  fuU  ap- 
proval. 

1    Charleston  customs,  synopsis,  p.  4. 
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wreck ;  and  the  jettison  was  necessary  to  the  safety  of 
the  property,  not  being  prompted  by  the  timidity  and  rash- 
ness of  the  crew,  are  to  be  contributed  for  in  general 
average ;  sacrifices  of  this  character,  however,  demand 
close  scrutiny — if  it  appears  that  only  these  articles  were 
jettisoned,  and  yet  it  be  claimed  that  the  peril  was 
imminent,  it  may  usually  be  considered  that  the  sacrifice, 
if  made,  was  unnecessary  ;  the  articles  being  of  too  little 
weight  to  materially  avail  against  any  peril  requiring  a 
jettison  or  other  sacrifice. 

Foreign  Legislation  and  Practice. 

Akgentinb  Eepublic. — Cargo  loaded  upon  the  deck  is 
not  entitled  to  allowance  for  its  jettison  or  damage.  The 
master  of  the  vessel  is  liable  for  such  damage,  unless  he  has 
the  wiitten  consent  of  the  shippers  to  so  load  it.  Such  con- 
sent is  unnecessary,  however,  in  the  coasting  or  river  trade, 
or  in  voyages  where  such  loading  is  usual.'  Chain  cables, 
hawsers,  water  ca^sks,  &c.,  jettisoned  from  the  deck  are  to 
be  contributed  for. 

Austria. — In  small  coasting  voyages  a  deck  load  jettison 
is  geneml  average ;  and  so  too,  when  all  the  shippei*s  have 
signed  one  bill  of  lading  which  allows  carriage  of  cargo  on 
deck.  In  such  c<ises  it  would  amount  to  a  special  contract, 
and  the  shippers  would  be  bound  to  make  good  the  general 
average.  This  is  based  on  Art.  398  of  the  Code  Napoleon, 
which  establishes  that  the  adjustment  has  to  be  made  in  con- 
formity with  the  law,  unless  there  he  a  special  contract  agreed 
to  by  the  parties ;  as  would  be  the  case  in  the  example  given. 

If  the  ship  be  constructed  so  as  to  have  a  double  deck,  it 
certainly  caimot  be  pretended  that  there  be  a  can  iage  of  un- 

•  Codigo  de  Com.,  $  $  1604, 1069.  There  appears  to  be  some  little  ob- 
scurity in  the  Code  on  tliis  point,  and  it  is  tue  practice  in  this  country, 
as  in  Uragiiay,  to  admit  as  fipeneral  average  the  jettison  of  deck  cargo 
when  carrie<l  according  to  the  usage  of  trade,  and  when  the  entire  ship- 
ment is  one  interest. 
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covered  goods  on  deck.  Water  casks,  hawsers,  &o.,  are  only 
admitted  in  general  average  in  small  coasting  voyages ;  in 
other  cases  the  captain  is  obliged  to  keep  such  apparel  under 
deck. 

Masters  are  forbidden  to  load  merchandise  on  deck  with- 
out the  consent  of  the  shippers,  under  penalty  of  damages.^ 

Belgium. — ^The  loss  by  a  jettison  of  merchandise  loaded 
on  deck,  is  not  admitted  in  general  average,  except  in  short 
coasting  voyages  {petit  cabotage).^ 

In  Belgium,  where  the  law  authorizes  deck  loads,  in  short 
coasting  voyages,  the  goods  thus  loaded,  if  they  are  jettisoned, 
are  admitted  in  general  average,  and  the  owner  is  reimbursed 
with  their  value  by  contribution  therein,  and  the  assurer  of 
these  goods,  is  responsible  for  them  in  particular  average,  if 
there  is  no  agreement  to  the  contrary.^ 

But  in  spite  of  this  authorization  of  the  law,  if  it  were 
proved  that  the  excessive  loading  of  the  deck  (even  in  short 
coasting  voyages),  had  been  the  cause  of  the  loss,  the  captain 
would  certainly  be  responsible. 

At  present  there  is  a  tendency  on  the  part  of  the  Tribunal 
of  Commerce,  to  extend  the  application  of  this  rule  instead 
of  restricting  it,  as  the  well  understood  interest  of  commerce 
would  require.  ^ 

Mr.  Goemaere  writing  upon  this  subject,  remarks :  "  A 
jettison  of  deck  load  is  never  admitted  in  general  average. 
According  to  the  legal  rule  {%%  229,  421)  contribution  is 
due  in  case  of  coasting  voyages,  but  in  practice  no  jettison 
of  deck  load  is  made  good  as  general  average ;  and  every 
structure,  not  built  in  with  the  frame  of  the  vessel  is  con- 
sidered to  be  a  part  of  the  deck,  but  the  house  being  a  per- 
manent one,  contribution  would  be  made  as  to  goods  stowed 
therein  .'^ 

1  Edict  of  the  Merchant  Marine,  July  25.  1774,  %  36,  vide  Livi  Com. 
Law,  Vol.  II ,  p.  278. 

^  Even  though  the  goods  are  so  carried  in  accordance  with  the  usage 
of  trade.  Anvers,  1  Avril  et  11  Juin,  1865.  (A.  66, 3, 187),  and  in  coast> 
ing  voyages  the  jettison  is  allowed  though  deck  loads  are  not  customary 
in  such  an  one.  ^  And  the  captain  is  responsible  in  sea- voyages  if  (cargo 
is  loaded  on  deck  without  the  sliipper's  consent.  Ostend,  29  Juin,  18C1 . 
(A  61,  2, 9).    *  Mem.  Int.  G.  A.  Com.,  p.  25. 
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Generally,  says  Mr.  Van  Peborgh,  "  we  regard  as  under 
deck,  such  goods  as  are  stowed  in  the  poop  or  deck  house, 
constructed  at  the  same  time  as  the  ship,  and  made  an 
integral  part  of  her ;  we  consider  on  the  other  hand  as  deck 
stowage,  where  the  goods  are  placed  under  a  detached  or 
temporary  cover  formed  by  the  deck."  * 

The  jettison  of  rigging,  placed  on  deck  contrary  to  mari- 
time usage,  is  not  admitted  in  general  avemge  whether  in 
long  or  short  voyages ;  neither  is  a  jettison  of  boats  hung  in 
the  davits  or  outside  of  the  ship.^ 

It  has,  however,  been  decided  that  in  coasting  voyages  the 
jettison  of  rigging  from  the  deck  is  a  subject  for  general 
average  contribution.^  Water  casks,  if  in  their  proper 
places,  and  chains  when  near  shore,  whether  of  coasters  or 
long  sea  voyagers,  are  contributed  for.*  These  things,  when 
in  a  state  of  wreck  and  jettisoned  are  never  contributed 
for.  Mr.  Goemaere  says :  Eigging,  ship's  articles,  &c.,  are 
not  contributed  for  when  jettisoned  from  the  deck :  that 
situation  not  being  regarded  as  their  proper  place.  Some  of 
the  water  casks  are  admitted  to  be  rightly  on  deck. 

Brazil. — The  articles  loaded  on  the  deck  contribute  on 
their  values  if  saved,  but  their  owner  is  not  entitled  to 
mutual  indemnity  though  they  may  be  damaged  or  thrown 
overboard  for  the  common  benefit.*  The  captain  is  for- 
Udden  to  place  any  cargo  on  the  deck  of  the  ship  without  the 
written  order  or  consent  of  the  consignees,  under  the  penalty 
of  being  personally  liable  for  all  the  damage  resulting  there- 
from.* In  trades  where  deck  shipments  are  customary,  as 
between  the  timber  ports  of  the  Southern  States  and  Brazil, 
the  jettison  of  such,  are  contributed  for. 

Mr.  Voigt,  the  Average  Stater  of  Rio  de  Janeiro,  speak- 
ing of  a  deck  load  jettison,  where  the  custom  of  the  trade 

»  Memoir  I.  G.  A.  Com.,  p.  35.    2  Ibid.,  p.  44.    3  Anvers,  19  Aoiif,  1861. 
(A.  61, 1, 381).    Mannel  Droit  Com.  IL,  p-  961.    *  Synopsis,  p.  4. 
^  Codigo  Commercio,  i  790.    e  Ibid  ,  §  521. 
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justifies  such  loading,  and  the  whole  cargo,  on  and  under 
deck  is  one  and  the  same  shipment,  remarks,  "  I  have  found 
"  that  the  facts  related  constitute,  according  to  the  Com- 
"  mercial  Code  of  Brazil  (Tit.  XII.,  Chap.  II.,  Art.  764,  2^*,) 
"  a  case  of  general  average,  being  a  sacrifice  for  the  general 
"  benefit."  Ship's  articles  jettisoned  from  deck,  hawsers, 
water  casks,  &c.,  are  to  be  contributed  for. 

Chili. — General  average,  apparently,  between  consenting 
parties.  Merchandise  carried  upon  the  ship's  deck  without 
the  written  consent  of  the  oflScers  and  shippers  of  cargo,  is 
not  entitled  to  general  average  reimbursement. 

If  loaded  without  the  requireS  consent,  the  freighter  is 
responsible  for  any  jettison.^ 

This  consent  is  not  necessary  in  the  coasting  trade,  for 
small  vessels.^ 

Cuba. — Hawsers,  water  casks,  rope,  &c.,  jettisoned  from 
the  deck,  are  allowed  for  in  general  average. 

Denmark. — When  goods,  which  have  been  loaded  either 
on  deck  or  in  the  ship's  boat,  or  which  have  been  taken  on  board 
unlawfully  without  the  masters'  consent,  or  loaded  by  him  in 
prejudice  of  the  charter,  are  jettisoned  to  save  ship  and 
cargo,  or  subject  to  losses  or  damages,  which  would,  in  re- 
gular course  of  trade,  entitle  to  a  general  average  contribu- 
tion, then  the  owner  of  such  goods  shall  not  have  his  loss 
made  good  in  general  average.  This  rule  applies  equally  in 
trades  where  it  is  customary  to  carry  deck  loads.^ 

Cargo  jettisoned  from  a  house  on  deck  is  usually  regarded 
as  though  on  deck ;  if,  however,  the  deck  house  is  a  perma- 
nent construction,  writes  Mr.  Middelboe,  there  might  be 
some  doubt  about  this  rule. 

1  Codii?o  de  Comercio,  §  1094,  3«,    2  Ibid,  J  907.  7<>. 
3  Insurance  Law,  J  38. 
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Ship  stores,  which  ought  to  have  been  kept  below,  but 
have  been  placed  in  the  ships'  boat,  or  on  deck,  and  are  lost 
by  jettison  or  otherwise  for  the  benefit  of  ship  and  e^argo,  are 
not  allowed  in  general  average.* 

England. — Goods  canied  on  deck  are  not  contributed 
for  if  jettisoned,  unless  they  are  so  carried  according  to  the 
common  usage  and  course  of  trade  on  the  voyage  for  which 
they  are  shipped ;  on  proof,  however,  of  such  usage  they 
are  contributed  for  if  jettisoned.^ 

Practice  inclines  towards  the  allowance  of  this  loss  in 
general  average,  for  between  the  supported  of  the  allowance 
of  the  loss  in  general  average  and  their  opponents,  a  com- 
promise has  crept  in  by  which  the  loss  is  treated  as  a  general 
average,  but  is  called  a  general  contribution,  to  which  no 
underwriter  contributes  who  has  not  in  writing  sanctioned 
the  carriage  of  the  deck  load ;  and  from  which,  therefore, 
underwriters  on  ship  are  usually  exempt.^ 

Cargo  stowed  in  the  poop,  or  in  deck  houses  solidly .  and 
permanently  built  into  the  ship,  is  considered  as  under  deck. 

Cargo  in  a  mere  temporary  erection  not  so  secured,  is 
treated  as  if  on  deck.* 

The  general  rule  of  law  now  is  that  the  jettison  of  a  deck 
load,  carried  by  consent  of  the  shipper,  is  general  average,  as 
between  the  parties  who  have  assented  to  this  mode  of 
stowage.  The  exceptions  are,  those  trades  in  which  there  is 
a  custom  that  the  jettison  shall  be  at  the  risk  of  the  shipper 
or  owner  of  the  deck  load.     This  custom  exists  with  cargoes 

J  losnrance  Law,  §  28. 

2  Amould  (4th  Ed.)  Vol.  IL,  p.  7G0.  Hopkins,  p.  27.  3  Daily,  p.  50, 
n.  2.    Maclachlan  Shipg,  p.  610. 

*  Lowndes,  pp.  42,  44,  49.    Abbott  Shipg  (Perkins,  1850),  p.  689. 

In  Gould  V,  Oliver  (4  Biug.,  N.  C,  134,  2  Mann  &  G.,  208).  Miller  v. 
Titheiington,  7  H.  &  N.,  954.  31  L.  J.  Ex  ,  217,  and  more  especially  in 
Johnston  r.  Chapman  (19  C.  B.  N.  S.,  583),  this  principle  has  been  dis- 
cussed. Da  Costa  v  Edmund,  4  Camp.,  142.  HaiTey  t\  Milward,  1  Jones 
&  Carey,  224.    Milward  v.  Hibbert,  3  Q.  B.,  130. 
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of  cotton,  tallow,  acids  and  some  other  goods.^  "Water 
"  casks  or  tanks,  carried  on  a  ship's  deck  are  not  paid  for  by 
"  underwriters  as  general  or  particular  average."'^ 

Finland. — The  damages  occ;asioned  to  the  merchandise 
loaded  upon  the  deck,  unless  it  be  jettisoned  to  float  the 
ship  when  stranded ;  and  in  all  cases  the  damages  suflfered 
by  the  cargo  attached  along  the  outside  of  the  ship,  or  stowed 
in  her  boats,  are  rejected  from  general  average. 

The  jettison  of  apparel  which  is  found  upon  the  deck 
unless  it  is  in  its  proper  phice,  is  likewise  disallowed  in 
general  average.^ 

If  the  master,  without  the  consent  of  the  proprietor,  has 
carried  merchandise  upon  his  deck,  which  the  usage  of  the 
plac«  does  not  allow  him  to  so  load,  or  has  stowed  it  in  the 
boats  or  along  the  sides  of  the  ship,  and  it  is  necessarily 
jettisoned,  the  owner  has  a  reclamation  against  the  captiiin, 
or  against  the  shipowner,  if  he  is  responsible.* 

Fbancf. — General  average  only  in  coasting  voyages.'   If 
eflfects  laden  on  the  deck  of  the  vessel  be  thrown  overboard 
or  damaged  by  the  jettison,  the  owner  is  not  admitted  to 
make  a  demand  of  contribution  ;  his  only  remedy  is  against 
the  master.* 

No  contribution,  says  Emerigon,  shall  be  demanded  for 
effects  that  were  on  the  deck,  if  thrown  overboard,  or 
damaged  in  the  jettison,^  and  masters  of  ships  are  forbidden 
to  load  any  merchandise  upon  the  deck  of  their  vessels 
without  the  consent  of  the  merchants,  under  pain  of  answer- 
ing to  the  owners  of  it  for  the  loss  which  may  ensue.® 

Valin  remarks  that  this  disposition  does  not  apply  to  small 
coasting  vessels,  going  from  port  to  port,  where  a  usage 
exists  of  fc^towing  their  lading,  as  well  above  as  under  deck.* 

1  Report  on  Customs  of  Lloyds,  p.  5.    2  ib  ,  p.  9.    Lowndes,  p.  75. 
3  Code  Marit.,  §  137, 1^.    4  Ibid,  $82. 


Mars.,  ia54  (M.  54, 1,  99)     15  Fev  ,  1850  (M.  50, 1,  46).    Mars.,  29  Dec.  1 


Oct.,  1858  (M.  58,81.353).  Code  de  Com.,  $421.  7  Emerigon,  p.  492. 
!-  Ord  Louis  XIV.  Vol.  IL,  tit  I.,  sec.  12.  Code  de  Com.,  $  229.  »  Valin 
(  om.,  i  1760.  Ord.  dela  Mar.,  4  13.   Bedamde  Com.,  J  1872. 
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But  Boulay-Paty  says :  Notwithstandiug  the  express  pro- 
tection from  responsibility  for  deck  cargoes  since  extended 
by  the  "  Code  de  Commerce "  (Art.  229),  to  masters  in  the 
coasting  trade,  it  was  held  by  the  Cour  Royal  de  Rennes  in 
1822,  that  Article  421,  excluding  goods  so  disposed  of  from 
average,  was  a  law  without  exception.* 

According  to  a  later  decision,  however,  Artich^  229  of  the 
"  Code  ^  was  sustained,  and  the  loss  by  jettison  is  allowed  in 
general  average.^  Merchandise  load(Hl  in  the  poo])  deck  or 
house  on  deck,  the  sides  of  which  artj  the  walls  Of  the  ship, 
are  not  considered  on  the  deck,  they  Ixung  under  cover,  likt* 
those  in  the  hold ;  but  a  house  on  deck  which  has  not  the 
same  walls  as  those  of  the  ship  is  only  a  shelter  i)lace  on 
deck,  and  the  merchandise  that  it  covei*s  forms  part  of  the 
deck  loading — jettison  in  the  former  case  is  allowed,  in  the 
latter  it  is  not.^ 

"Tlie  same  jmnciples  that  ai>ply  in  case  of  jettison  of 
"  merchandise,  affect  the  jettison  of  munitions  or  rigging  of 
"  the  ship ;  also  the  jettison  of  cannon,  chains,  anchors  and 
"  boats,  causing  general  average  when  tiiking  place  for  the 

Accordiog  to  tlie  usage  of  Havre,  however,  such  merchandise  as  is 
dangerous,  or  exposes  the  ship  to  fire,  is  loaded  upon  the  deck.  Havre, 
30  Mai,  1854.    Manuel  Droit  Com  ,  Vol.  I.,  p.  182. 

1  Boulay-Paty  Cours  de  Droit  Mar,  Vol.  II.,  p.  31,  Vol  IV  ,  p  506. 
Abbott,  p.  584  note.  Cour  de  Rennes,24  Jan.,  1822.  2  Cour  de  Cassation 
1845  (DaUoz  I.  390  Rogron,  pp.  821,  822,  S.  V.  45,  1,  648).  See  also  Cour 
de  Rennet  &,  1,  21  (Dalloz,  §  JJ96).  Bordeaux,  21  Nov  1827  and  6, 12,  36 
(Dalloz,  336)  and  Jan.  13, 1841  (Sir  41, 11. 143).  ALx,  4  Mars.,  1841  (Dalloz 
Rep.,  ^  1195).  Bordeaux,  2  Fev  ,  1846  (II.  P.  46,  2, 16).  Rouen,  23  Jan., 
1850  (l^hw-,  50,  2,  445,  et  la  note).  Rouen,  25  July,  1840.  Locre  t  4,  p. 
409.  Dageville  1 4,  p  172.  Pothier  Mar.  Con  ,  §  118.  Alauzet,  $  ^  17r)6, 
2335.  Frignet,  $  J  351,  353.  The  rule  of  contribution  for  deck  load  jet- 
tison is  the  same,  Avhether  the  stowage  be  customary  or  not ;  being 
general  or  particular  average  as  the  voyage  is  a  coasting  one,  or  long  sea 
voyage. 

3  Canvet,  $  351.  Cour  Koyal  (confinning  the  Trib  de  Bordeaux)  13 
Jan.,  1841.  Gir.  et  CI.  20,  2, 171.  S.  V.  41,  2, 173  and  6  Dec,,  1835.  Frignet, 
f  Zoo  (Vol.  I.,  p.  313). 
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"  common  good,'  and  being  jettisoned  fi'om  their  proper  and 
"  usual  position.^ 

Wat^r  casks  jettisioned  are  rejected  from  general  average 
in  Bordeaux  and  in  Brest,  but  are  allowed  for  in  Boulogne 
and  in  Havre.  Chains  thrown  from  the  deck  are  allowed  for 
by  the  custom  of  Boulogne  and  Havre ;  and  in  Bordeaux  and 
Brest,  only  when  near  shore,  being  then  considered  as 
rightly  on  deck. 

Germany. — Goods  not  laden  under  deck  are  not  con- 
tributed for  if  lost  or  damaged ;  this  regulation  does  not, 
however,  apply  to  the  coasting  trade,  when  deck  cargoes  are 
allowed  by  the  laws  of  the  various  countries  to  be  carried  in 
such  coasting  trade.^ 

1  Frignet,  ^  363.  Scoto  c  PA  dm.  des  Fonts  Trib.  de  Com.  Alger.,  Oct. 
28. 1838.  Naud  c  Ajniel,  18,  2,  21  and  24  Liziola  c  Regny  C.  de  Mara  ,  10, 
8,  56  and  34,  1,  281.  Granier  c  Cie  des  Docks.  C.  de  Mare.,  1865, 1,  8,  3. 
Papas  c  Ambanopoulas  C.  de  Mars.,  1867, 1, 298.  Camboulire  c  Venninck, 
C.  de  Mare.,  1868,  1,  37.  Cour  de  Bordeaux,  Dec.  6, 1838.  Sir.  41,*I1. 174. 
Rogron,  p.  822.    Manuel  de  Droit  Com.  Vol  II.,  p.  961. 

2  Tliis  is  so  in  Bordeaux,  Brest,  Bologne  and  Havre.  Ships'  stores 
on  deck  in  a  state  of  wreck  are  not  allowed  for  in  eitber  Bordeaux, 
Biest  or  Boulogne. 

The  "  Heloise,"  on  a  voyage  from  the  Baltic  for  Seville,  carried  a 
quantity  of  timber  on  deck ;  during  the  voyage  this  deck  load  had  to  be 
thrown  overboard  to  lighten  the  ship,  and  on  arrival  at  Seville  an  ad- 
justment was  made  of  the  loss,  and  the  jettisoned  deck  load  apportioned 
as  general  average.  The  owner  of  the  vessel  made  claim  under  tliis 
a(1justment  against  his  underwriter,  and  the  claim  being  resisted  was 
brought  before  the  Tribunal  of  Commerce,  and  subsequently  the  Court 
of  Appejil,  at  Caen.,  when  it  was  decided  that  the  loss  was  not  entitled 
to  contribution.  The  owner  of  the  ship  being  responsible  for  the  acts  of 
the  captain,  and  tlie  captain  being  prohibited  from  loading  goods  on  the 
deck  of  his  vessel  without  the  written  consent  of  the  shippera  (Code, 
§§216,239). 

Tlie  anchore,  cliaiiis,  cables,  buoys,  etc.,  jettisoned  are  general  average. 
Bastia.  18  Ju in,  1844  (M.,  23,  1,  174),  Mars,  24  Dec.  ia58  (M.  87,  1,  36). 
The  jettison  of  rigging  fiom  on  deck  when  the  voyage  is  limited  to 
petit  cabotaffCy  is  general  average.  Mars,  24,  Aofit,  1841  (M.  20, 1,  339). 
Secus.  Alger  23  Octo  ,  6  Nov.,  1838  (M.  18,  2,  21  et  24).  The  abandon- 
ment of  the  boat  necessitates  contribution.  Rouen,  15  Mars,  1S43 
(M  21,2,65). 

3  Allgemeines  Handelsgesetzbuch,  §  710.    As  far  as  we  can  learn  no 
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If  the  master  has  placed  the  goods  on  deck  without  the 
owner's  consent,  allowance  is  made  if  jettisoned,  but  the 
contributors  have  a  claim  against  the  captain,  as  the  Code 
requires  the  consent  of  the  owners  to  the  on-deck  ship- 
ment.* 

Regarding  jettison  fiom  deck  houses,  Mr.  Hack  writes : 
"  The  law  has  left  this  question  to  the  consideration  of  the 
particular  case."    • 

"  Our  underwTiters  have  decided  that  deck  houses  not  let 
into  the  ship's  frame,  are  to  be  considered  as  de(*k,  while  the 
poop  is  not  so  considered." 

The  practice  at  Stettin  and  Hamburg  agrees  with  that  of 
Bremen  in  this  regard.  In  Hamburg  the  jettison  from  eithtu* 
a  house  on  deck  or  from  the  poop  is  usually  general  average 
according  to  the  circumstances,  but  especially  depending 
upon  the  nature  of  the  goods  in  question,  the  voj'age  which 
was  intended,  and  the  manner  in  which  the  goods  were 
stowed.  In  Lubeck,  however.  Dr.  Pranck  informs  us,  deck 
houses  are  considered  as  the  deck,  and  a  jettison  therefrom 
is  excluded  from  contribution. 

Hawsers,  sails  and  other  ship's  materials  carried  on  deck 
may  be  allowed  for  in  general  average,  if  jettisoned ;  contri- 
bution is  always  due  if  they  were  under  deck  or  in  the  house 
on  deck. 

Mr.  Hack  writes :  "  The  law  does  not  distinctly  exclude 
ships'  articles  thrown  from  on  deck,  but  it  is  undei-^ood  that 
such  articles  must  be  proved  to  have  been  kept  in  their 
proper  places,  and  the  practice,  therefore,  is  to  consider 
whether  such  has  been  the  case. 

adrantaKe  in  favor  of  the  coasting  trade  has  been  taken  by  the  differ- 
ent countries,  as  provided  for  in  the  above  quoted  law.  Makower, 
585, 15.    Pr.  Entw.  Art.  413,  2,  436.    Prof.  S.,  1757, 1760, 1868, 1875,  3751. 

1  A.  H.  B.,  $  567.    Makower  524, 14  a  &  b. 

The  role  regarding  deck  loads  in  sea  voyages  is  equally  applicable, 
whether  deck  loads  are,  or  are  not  customary. 
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Water  casks  jettisoned  from  on  deck  are  allowed  for  by 
Bremen  rules. 

But  the  allowance  is  to  be  confined  to  such  as  were  in 
their  proper  places,  and  limited  to  the  number  recpiired  for 
the  daily  use  of  the  crew. 

This  last  rule  is  applicable  to  the  other  ciises  of  jettisoned 
ships'  material. 

Holland. — The  Code  docs  not  definitely  settle  this  ques- 
tion of  deck  load  jettison.  It  says :  "  Goods  laden  upon  the 
deck  of  the  vessel,  contribute  to  the  average,  if  they  remain 
in  safety.  In  case  the  captain,  without  the  knowledge  or 
assent  of  the  shipper,  has  placed  them  on  the  deck,  and  these 
goods  have  been  throAvn  overboard  or  damaged  through  the 
jettison ;  the  shipper  sh  ill  have  the  right  to  claim  contribu- 
tion without  prejudice  to  an  action  by  the  parties  interest-ed 
against  the  ship  and  the  master."  ^ 

Mr.  Driebeck  informs  us,  however,  that  a  jettison  from  on 
deck  (of  cargo)  is  never  admitted  in  general  average ;  and  in 
his  observations  to  the  International  General  Average  Com- 
mittee, he  says :  "  On  principle  I  shoidd  not  allow  the  jettison 
of  deck  cargo  as  general  average." 

"  The  deck  is  generally  regarded  as  an  improper  place  to 
carry  goods,  as  the  merchandise  placed  there  is  not  only  ex-^ 
posed  to  more  than  ordinarj^  danger,  but  in  itself  gi^eatly  en- 
dangers the  ship  and  the  cargo  below  deck  by  displacing  the 

J  hi  Lubcok  and  Hamburg  contribution  is  due  for  water  casks,  haw- 
sers, anchors,  &c  ,  jettisoned  from  the  deck.  Even  ships'  stores  jetti- 
soned in  a  state  of  wreck,  in  Hamburg,  would  be  contributed  for  oii 
toc'tual  value  wlien  sacrificed.  In  Stettin  also  contribution  is  due  for  loss 
by  jettison  of  water  casks,  hawsers,  anchors,  &c.,  from  on  deck,  if  they 
were  properly  fastened,  and  were  in  the  rightful  place. 

I  Welboek  van  Koophandel,  §  §  733,  348. 

The  captain  cannot  allow  the  cargo  to  bo  on  the  deck  of  the  vessel 
without  the  consent  of  all  the  shippers,  the  ships'  husband  and  officers 
of  the  vessel ;  the  opposition  of  one  party  alone  will  suffice.  AVetboek 
van  Koophandel,  §  665. 
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center  of  gravity,  and  increasing  the  diffieiiltj'  of  handling  the 
ship." ' 

Jettison  of  cargo,  earned  in  a  proper  deck  liouse,  is  to  be 
admitted  in  general  average,  this  gentleman  remarks,  pro- 
nded  such  cargo  is  not  itself  the  cause  of  danger,  by  over- 
loading or  displacing  the  center  of  gravity  of  the  vessel. 

Water  casks,  however,  and  other  materials  of  the  ship  are 
to  be  contributed  for  when  jettisoned  from  the  deck. 

Italy. — Goods  laden  on  the  deck  of  the  vessel  contiibute 
if  they  are  saved,  if  they  are  jettisoned  their  ow  ner  is  not  en- 
titled to  contribution,  and  can  only  seek  redress  from  the 
captain.^  The  Code  further  provides  that  the  captain  is  re- 
sponsible for  goods  loaded  upon  the  deck  of  his  vessel  without 
the  written  consent  of  the  shippei*s.^ 

This  provLsion  of  the  Cmle  does  not  afleet  the  coasting 
trade  (cabottaggio),  when  deck  cargoes  are  customary.*  "A 
jettison  of  merchandise  stowed  on  deck  is  not  usually  general 
average  for  long  voyages,  but  is  admitted  for  vessels  navigat- 
ing along  the  coast,  and  also  in  all  other  voyages  where  the 
loading  on  deck  has  been  stipulated  and  agreed  to  by  all  the 
parties  concerned,  and  if  only  some  of  the  parties  consented, 
they  alone  have  to  contribute. 

Vessels'  materials,  such  as  boats,  water  casks,  &c.,  if  jet- 
rtisoned,  are  allowed  for,  less  one-third  for  new,  being  regarded 
as  properly  earned  on  deck,  and,  therefore,  entitled  to  con- 
tribution if  sacritired.    Sen.  "S^allebona  writes,  "  Hawsei^s  jet- 

J  Obsei-vations  to  Koport  Int.  Genl.  Avg.  Com.,  p.  8.  No  distinction 
in  Dutch  law  is  made  as  to  chains  whetlier  tlie  vessel  is,  or  is  not  near 
ghore. 

2  Codice  di  Comercio,  4  529.  3  Ibid,  J  330,  Borsari  Com.  Codice  (Vol. 
II.,  p.  96),  ^  1038,  and  see  tlie  exception  in  4  878  of  the  Code.  Borsari 
Com.,  i  ^  1591, 1593. 

4  Codice  di  Com.,  §  378.    Borsari  Com.,  4  1112,  c. 

By  law  deck  load  jettisons  are  allowed  in  all  coasting  voyages  from 
ajicl  to  ports  in  one  and  the  same  military  department,  or  adjoining 
military  department. 

This  principle  is,  however,  generally  admitted  hy  custom  for  all  tlie 
small  coasting  voyages.  In  all  other  cases  jettison  of  deck  cargo  is  not 
made  good  in  general  average. 
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tisoned  from  on  deck  are  admitted  in  general  average,  if,  con- 
sidering the  tonnage  of  the  vessel,  it  is  usual  to  cany  the 
hawser  on  deck. 

As  to  water  casks  and  anchors,  which  are  alwaj^s  on  deck, 
their  jettison  is  invariably  settled  in  general  average. 

Merchandise  stowed  in  the  cabin  of  a  ship,  or  in  deck 
houses,  is  admitted,  at  its  value,  in  general  average,  when 
the  jettison  is  made,  after  a  deliberation,  for  the  common 

safety. 

».' 

Norway. — Exception  to  the  ordinary  rule  legarding  jet- 
tison is  made  in  the  case  of  ships'  materials  carried  on  deck 
when  this  is  not  the  proper  place  for  them,  and  of  merchan- 
dise carried  on  deck ;  which  are  not  contributed  for  unless 
these  are  thrown  over  to  lighten  a  ship  when  aground. 

In  case  of  jettison  the  deck  load  is  to  be  the  first  selected. 

Cargo  stowed  in  the  house  on  deck  is,  according  to  Mr. 
MoUer,  regarded  as  on  deck,  and  the  benefit  of  contribution 
in  case  of  jettison  is  denied. 

"  This,"  wiites  Mr.  Winge,  "  Is  not  expressly  mentioned 
"  in  the  Code,  but  always  treated  as  if  the  goods  had  been 
"  loaded  below  deck."  Eegarding  this  difference  of  opinion, 
Mr.  Winge  observes :  "  If  the  house  on  deck  is  built  m  with 
"  the  frame  of  the  ship — a  poop — it  is  evident  that  goods  in 
"  such  house  must  be  considered  as  laden  under  decks — 
"  below  quarter-deck ;  but  even  if  the  houses  are  not  built  in 
"  with  the  frame.  I  consider  it  justifiable,  if  they  are  perma-' 
"  nent,  and  solidly  built  (such  as,  for  instance,  houses  on  deck 
"  being  the  only  habitation  provided  for  master  and  oflScers 
"  aft,  and  the  crew  forward,  which  is  usual  in  Norwegian 
"  vessels),  to  allow  jettison  of  goods  laden  in  such  houses  under 
"  circumstances  which  would  allow  them  to  be  made  good  in 
"  general  average  if  they  had  been  laden  under  deck." 

Water  casks  are  never  allowed  for.  The  "  Insurance  Plan^^ 
provides,  "  Loss  or  damage  to  deck  cargo,  by  being  washed 
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"  overboard  or  jettisoned,  will  not  be  compensated,  whether 
"  the  loss  be  general  average  or  particular,  except  in  case  the 
"  deck  cargo  was  jettisoned  whilst  the  ship  was  aground ; 
"  nor  will  there  be  compensation  for  boats  which  have  been 
*'  hanging  outside,  for  water-casks  which  have  lain  on  deck, 
"  nor  for  other  inventorj^  that  has  been  lying  on  deck  with- 
"  out  having  there,  their  proper  place,  when  said  articles 
"  were  carried  away  or  damaged.''  * 

No  part  of  the  cargo  may  be  placed  upon  the  deck  without 
express  authorization,  unless  the  cargo  is  composed  of  such 
merchandise  as  is  ordinarily  partly  loaded  upon  the  deck,  as 
in  timber  cargoes.- 

PoRTUGAii. — The  ''Code"  excludes  from  contribution  in 
general  average  loss  by  jettison  of  cargo  loaded  on  deck.  Jt 
saj's:  "The  objects  carried  upon  the  deck  contribute,  if 
"  they  are  saved,  but  if  they  are  jettisoned,  or  damaged  by 
"  the  jettison,  their  owner  has  no  right  to  demand  contribu- 
"  tion,  but  may  claim  indemnity  against  the  captain,  if  they 
"  were  placed  upon  the  deck  without  his  consent."^  And 
it  further  provides  that  "  the  captain  is  responsible  for  the 
"  loss  or  damage  received  by  cargo  loaded  upon  the  deck, 
"  without  the  written  consent  of  the  shippers."* 

In  this  respect  the  law  follows  that  of  Holland,  making  no 
exception  in  favor  of  the  coasting  trade.  In  practice,  how- 
fever,  this  exception  is  admitted. 

In  Lenox  v.  U.  S.  Ins.  Co.,*  it  was  shown  that  pipe  staves 
carried  on  deck  were  contributed  for  in  an  adjustment  made 
at  Lisbon  "  according  to  the  usages  of  that  place." 

Russia. — No  allowance  is  made  in  general  average  for 
goods  stowed  on  the  deck  of  the  vessel  and  jettisoned — this 
rule  is  without  exception — ^applying  as  well  in  the  coasting 
trade  as  on  ocean  voyages. 

Water  casks  are  allowed  for  if  jettisoned  from  the  deck, 
subject  to  reduction  of  one-third  for  new. 

1  Ins.  Plan,  (  66.    s  Lov  om  Sofarten,  §  53. 

5  Codi^o  Commercio,  J  1S47.    <  Ibid,  4  1391.    5  m.  Johns,  Cases,  178. 
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Spain. — Goods  laden  on  deck,  which  are  thi-own  overboard 
or  damaged,  are  not  included  in  general  average,  but  remain 
equally  liable  to  contribute  i£  they  have  been  saved.  The 
freighter  and  the  captain  are  answemble  towards  the  shippers 
for  injuries  done  by  throwing  goods  overboard,  if  they  have 
b?en  placed  on  deck  arbitrarily,  and  without  their  consent.* 

The  captain  is  not  permitted  to  loiwl  goods  upon  the  deck, 
without  the  authority  of  all  the  shippers,  the  ship  owner  and 
his  officei-s — the  opposition  of  either  will  suffice.^ 

This  disposition  of  the  law  is  not  applied  to  coasting  vessels, 
they  not  being  exposed  to  the  same  peril  as  is  encountered 
by  sea  going  crafts,  and  their  limited  capacity  requiring  a 
pailial  loading  upon  the  deck.'  Still,  as  Mr.  Viniegra  iuforms 
us,  "  Deck  cargo  is  never  contributed  for  in  general  average." 

"  In  some  of  our  ports,  however,  Seville  and  Malaga,  the 
"  jettisoned  deck  cargo  is  allowed  for,  in  consequence  of  a 
**  private  compromise,  when  the  deck  cargo  appertains  to 
"  the  same  owner  as  the  rest."  This  is  a  local  practice 
"  which  alters,  by  no  means,  the  disposition  of  our  Code." 

"  The  houses  are  considered  as  deck,  but  not  the  spar 
"  deck,  which  is  treated  as  between  decks,  and  the  objects? 
"  jettisoned  from  it  are  contributed  for  in  general  average. 
"  Such  appurtenances  of  the  vessel  as  hawsera,  ropes, 
"  blocks,  &c.,  which  cannot  be  stowed  below  without  ioeou- 
"  venience,  are,  as  excejrtions,  treated  as  general  average, 
"  when  jettisoned." 

•Sweden. — ^When  goods  loiuled  on  a  vessel's  deck,  in  ber 
boats,  or  lashed  to  her  side,  are  jettisoned,  no  allowanc*^  can 
be  maile  in  general  average,  unless  the  vessel  be  aground, 
and  the  sacriiice  is  made  for  safety  from  that  peril.* 

No  distinction  is  made  between  deck  lading  and  cargo 
stowed  in  a  deck  house. 

Sliip's  appurtenences  thrown  overboard  when  at  the  time  of 
throwing,  they  were  lying  on  deck,  without  being  in  their 
proper  place  there,  are  not  made  good  in  general  average.* 

1  Codigo  de  Comercio.  §  950.    a  Ibid,  §  66i>.  3  Com.  C  de  C,  p.  340,  n.  e. 
4  Sjolageu,  i  150,  2^.    5  Ibid,  4  150, 1«. 


JETTISON  AND  ITS  CONSEQUENCES.      107 

Articles  of  the  ship^s  inventory,  however,  such  as  w<ater 
casks,  hawsers,  anchors,  &c.,  regularly  and  properly  carried 
upon  the  deck,  and  in  their  proper  places,  are,  if  jettisoned 
therefrom,  entitled  to  allowance. 

The  captain  may  not,  without  the  consent  of  tlie  shipper, 
place  cargo  in  the  ship's  boat  or  suspend  it  to  the  sides  of 
the  vessel,  under  pain  of  damage ;  he  is  equally  prevented 
from  loading  upon  the  deck,  without  the  express  consent  of 
the  freighter,  unless  the  merchandise  be  such  as  is  con- 
sidered "  deck  cargoP^ 

XJxiTED  States  op  Colombia. — The  Code  provides  that 
the  merchandise  loaded  upon  the  deck  of  the  ship,  without 
the  unanimous  consent  in  writing  of  all  the  shippei^  captain 
and  oflBcers,  shall  not  be  contributed  for  in  case  of  jettison  or 
damage  by  jettison.^ 

In  the  coasting  trade  this  consent  is  not  necessary,  but  the 
jettison  is  not  contributed  for.^ 

Ukuguay. — ^No  allowance  is  due  in  general  average  for 
cargo  lost  by  jettison  from  on  deck. 

Tlie  owner  can  look  to  the  captain  for  damages  if  it  has 
been  so  loaded  without  his  written  consent,  except  in  coast- 
ing and  liver  navigation  and  those  trades  where  deck  ship- 
ments are  usual,  where  it  is  not  required.* 

1  The  Swedisli  Committee  on  General  Average  to  the  Antwerp  Con- 
ference of  1877,  speaking  of  deck  load  jettisons,  remarked,  "  According 
**  to  oar  opinion  the  Swedish  Maritime  Law  is  in  this  case,  the  most 
"  just,  as  it  cannot  be  doubted,  that  a  vessel  wliich  has  grounded  wiU  be 
"  compelled  by  tlirowing  the  deck  cargo  overboard,  to  try  to  ligliten  the 
"  vessel  in  order  to  get  afloat,  and  thereby  make  it  possible  to  save  ship 
"  and  cargo ;  while  on  the  other  hand  the  EngUsh  custom  to  make 
"  good  in  general  contribution,  deck  cargo  jettisoned  in  open  sea,  only 
'*  tends  to  encourage  masters  to  take  on  board  imreasonably  large 
**  deck  loads,  weU  knowing  that  the  jettisoned  deck  cargo,  as  well  a.s 
"  the  freight  for  same,  will  be  made  goo<l  in  general  contribution.-^ 
(p.  16).  Sjolagen,  §§  86,  43,  147.  Droit  Com.,  p.  441.  2  C.  de  C  ,  §  280,3^'. 
3  rb..  ♦  100,  r.    -«  Codigo  de  Com.,  §  §  1516, 1080. 

The  practice  in  Montevideo  allows  in  general  average  the  jettison  of 
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Venezuela. — The  tbiugs  loaded  upon  the  deck  of  a 
vessel,  are  to  be  the  fii-st  selected  by  the  captain  for  jettison, 
and  are  not  entitled  to  contribution,  but  if  saved  by  a  sacri- 
fice they  must  share  in  the  general  average.  This  stipulation 
does  not  eflfect  the  coasting  trade.* 

The  captain  who  loads  cargo  upon  the  deck  of  his  vessel 
(except  in  the  coasting  trade)  without  the  shippers'  consent, 
is  liable  for  damages  which  occur  by  reason  of  the  same.' 

deck  cargo  when  carried  in  accordance  with  a  luuige  of  trade— when 
the  cargo  has  been  barratrously  loaded  on  deck  by  the  captain,  the 
damage  sufifered  by  it,  is  exclusively  at  the  charge  of  the  master;  but 
when  it  is  loaded  on  deck,  because  such  stowage  is  customary  with 
goods  of  that  class,  there  is  a  right  to  demand  contribution  from  ship 
and  freight. 
1  Codigo  de  Com.,  §  628.    2  ibid,  ^  503. 
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Section  III. 


Freight  of  Cargo  Jettisoned^  or  Otherwise  Sacrificed} 

The  master  of  a  vessel  by  the  jettison  of  caigo  neces- 
sarily deprives  the  ship-owner  of  the  freight  that  would 
have  accrued  through  a  delivery  of  such  merchandise  at 
its  destination — the  loss  of  freight  follows  the  sacrifice  of 
cargo ;  if  the  jettison  of  cargo  is  allowed  in  general 
average,  the  consequent  loss  of  freight  is  also  admitted.* 

Foreign  Legislation  and  Practice. 

Argentine  Eepublic. — Freight  is  allowed  the  vessel  for 
merchandise  jettisoned  and  contributed  for.^ 

Austria. — The  freight  stipulated  in  the  bills  of  lading 
must  be  paid  to  the  captain ;  because  where  the  goods  are 
paid  for  in  general  average,  it  is  at  the  market  price  at  the 
destination,  indusive  of  freight. 

Belgium. — The  value  of  goods  sacrificed  by  jettison,  being 
reimbursed  to  the  owners  at  the  market  price  in  the  port  of 
destination^  full  freight  is  allowed  the  vessel.* 

1  It  is  an  universal  rale  to  aUow  the  lo^s  of  freight  in  general  average 
where  caused  by  an  act  or  sacrifice  in  itself  entitled  to  contribution.  Tlie 
following  citations  are  merely  for  reference. 

2  The  •*  Nathaniel  Hooper,"  3  Sum.,  542  (1839).  Nelson  i\  Belmont,  5 
Dner.,  810  (1856).  Tudor  v.  Macomber,  14  Pick.,  34  (1833).  Gray  w 
Wain,  2  S.  &  R.,  229  (1816).  Columbia  Ins.  Co.  v,  Ashby,  13  Peters,  331 
(1839).  Griswold  v.  Union  M.  I.  Co.,  3  Blatch,  231  (1854).  Phillips  on 
Ins.,  %  §  1287, 1301, 1368.    Parsons  M.  I.,  Vol.  IL,  p.  310. 

3  Codigo  de  Comercio,  $  1253.    *  Synopsis,  p.  4. 
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The  loss  of  freight  through  sale  of  cargo  to  procure  funds, 
is  borne  by  the  same  interest  that  indemnifies  for  the  lost 
merchandize.  If  the  ship  is  not  floated  after  a  standing, 
breaks  up  or  is  irreparable — ^freight  on  goods  saved  is  due 
pro-r(it4X. 

Brazil. — The  freight  of  goods  thrown  overboard  for  the 
general  safety  of  the  ship  and  cargo  is  reckoned  as  general 
average.  Goods  which  the  captain  has  been  compelled  to 
K(^ll  at  a  port  of  distress  to  raise  funds,  must  pjiy  full  freight, 
conseciuently  so  far  as  the  loss  on  goods  is  general  average, 
the  freight  is  entitled  to  contribution.' 

('iiiLi. — The  freight  of  merchandise  lost  for  the  general 
g()0<l,  is  to  be  allowed  in  common  avemge.^ 

Denmark. — Freight  of  goods  either  jettisoned  or  other- 
wise sacrificed  for  the  safety  of  ship  and  cargo ;  or  freight 
lost  through  acts  tending  to  save  ship  and  cargo,  shall  be 
considered  average  losses. 

If,  however,  the  ship  cannot  complete  her  voyage,  freight 
is  only  allowed  "pro-rata  itineris;''  from  freight  thus  sacrificed, 
is  deducted  the  ordinary  expenses  on  the  same.' 

England. — The  owner's  freight  being,  so  to  speak,  con- 
tained in  the  goods ;  shares  the  fate  of  the  merchandise,  and 
is  jettisoned  with  the  goods  thrown  overboard. 

The  lost  freight  is,  therefore,  also  recoverable  by  general 
average  contribution.* 

Finland. — The  value  of  the  freight  of  the  goods  sacri- 
ficed is  equally  reimbursed  as  common  average.* 

France. — The  captain  is  paid  the  freight  on  goods  thrown 
into  the  sea  for  the  common  safety  by  means  of  a  contribu- 
tion.® 

>  Codigo  Commercio,  ^  621.    2  Codigo  de  Com.,  §  1115,  4«'. 

3  luHiirauce  Law,  §  14.  *  Hopkins,  p.  1.  Baily,  p.  131.  Arnould  (4th 
Ed.).  Vol.  IL,  p.  770.    5  Code  ^Ia^it,  §  134. 

«  Code  de  Com.,  ^  301.  Rogron,  ^  801,  p.  659.  Manuel  Droit  Com., 
Vol.  I ,  p.  366.    Fiignet,  ^  360,  Vol  I.,  p.  817. 
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Germany. — The  freight  lost  py  jettison  of  cargo  is  reim- 
bursed in  general  average.^ 

Holland. — Freight  is  due  for  the  goods  which  have  heen 
thrown  overboard  for  the  general  safety,  so  far  as  the  con- 
tribution of  the  loss  caused  by  the  jettison,  may  have  taken 
plaee.^ 

IXiVLY. — ^The  Code  provides  that  freight  on  cargo  jettisoned 
shall  be  due  the  captain,  and  chargeable  to  the  common  in- 
terests.^ 

Freight  for  jettisoned  goods,  says  Sen.  Vallcbona,  is  to  be 
jiaid  in  full,,  Ivecause  jettiscmed  gcxxls  are  always  paid  for  (in 
the  settlement)  at  the  prices  prevailing  at  the  phi(M»  of  ulti- 
mate destination. 

Norway. — The  loss  of  freight^by  jettison  is  to  be  compen- 
sated in  general  average.* 

PoRTUCJAL. — The  freight  of  goods  jettisoned  for  the  com- 
mon safety  of  ship  and  cargo  is  divided  in  contribution,  where 
the  loss  on  goods  is  so  settled.^ 

RrssiA. — The  loss  of  freight  by  jettison  follows  the  loss  on 
cargo,  and  if  the  latter  is  allowed  for  in  general  average  the 
former  is  also  admitted.* 

Spain. — When  freight  is  lost  through  non-delivery  of  cargo 
by  jettison,  it  is  to  be  made  good  by  contribution  in  geneial 
average.^ 

The  accessoiy,  says  the  Commentator,  follows  the  principal, 
and  as  the  goods  jettisoned  for  the  common  safety,  are  con- 
sidered as  common  or  gross  average,  it  follows  that  the  cor- 
responding fi*eight  is  regarded  in  like  manner.    Following 

1  AUgemeines  Handelsgesetzbuch,  J  717.  Nolte  t.  II ,  p.  607.  Makower, 
p.  613,  §  44.    2  Wetboek  van  Koophandel,  $  481. 

5  Codice  di  Comerclo,  $  409.    Borsari,  VoL  II.,  p.  231,  $  J  1182,  1183. 

4  Lov  om    Sofarten,  ^  69,  W,  ^  66.    5  Codigo  Corainercio,  *   1528, 

*  The  freight  of  merchandise  that  shaU  ]iave  been  thrown  overboaid 
to  escape  danger,  shall  be  considered  as  general  average,  and  (he 
amount  shall  be  abandoned  to  the  owner.    Sswod,  <\  780. 

'  Codigo  de  Com.,  §  786. 


112  GENEEAL  AVERAGE. 

this  rule  the  freight  of  goods  jettisoned  from  ou  deck  is  dis- 
allowed.' 

Sweden. — Freight  on  the  goods  which  are  paid  for  by 
general  average,  or  which  are  sold  at  an  intermediate  port, 
and  contributed  for,  is  allowed  in  general  average.* 

United  States  of  Colombia. — The  freight  coirespond- 
ing  to  the  merchandise  jettisoned,  is  paid  for  in  general 
average.' 

Uruguay. — The  rule  is  sunilar  to  that  of  the  Argentine 
Confederation.* 

Venezuela. — The  merchandise  thrown  into  the  sea  for 
for  the  common  good  being  contributed  for,  the  freight  thereon 
is  also  allowed.* 

1  Cora.  Codigo  de  Com.,  p.  292,  note  4.  Primage  is  included  with 
the  freight.  2  Sjolagen,  §  148,  8^  3  c.  de  C,  4  307,  4^.  4  Vide,  p.  109 
*  C.  de  C,  §  572.    Sanojo  Exposicion,  p.  126,  §  114. 
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Damage  Incident  to  Jettison. — To  cargo  placed  on  deck  in 
order  that  it  may  he  jettisoned ^  or  to  get  at  other  goods. 
By  water  getting  down  the  hold  while  the  hatches 
are  opened  for  jettison. — By  derangement  of  stowage 
through  jettison^  d'C  ,  (Cx. 

Any  damage  received  by  the  cargo  or  the  vessel 
through  the  operation  of  the  jettison,  if  it  be  directly 
(whether  necessarily  or  accidentally)  consequent  upon, 
and  therefore  a  part  of  such  act,  is  generally  entitled  to 
contribution. 

Thus,  if  to  get  at  bulkier  and  less  valuable  cargo,  it 
be  necessary  to  remove  and  temporarily  place  on  deck 
goods  stowed  above  it,  and  they  are  injured  by  such  ex- 
|K)sure;  if  by  the  opening  of  the  hatches  during  jettison, 
or  through  a  hole  in  the  deck  caused  by  the  voluntary 
act  of  the  crew,  water  penetrates  and  damages  the 
goods,  contribution  is  due  for  the  loss  thus  caused/ 

I  PhiUips,  ^  1286.  Marvin's  Int.  G.  A.  Kept.,  p.  20.  Parsons  M.  L., 
Vol.  I ,  p.  233.    Columbia  Ins.  C.  v.  Ashby,  13  Pet.,  343 

These  consequential  damages  are  admitted,  not  simply  as  a  conse- 
qnenceof  the  jettison,  entitled  to  like  treatment ;  but  as  being  in  them- 
selves jettisoned,  being  value  voluntarily  thrown  away  for  the  common 
fTood.  We  may  suppose  the  jettison  of  cargo  on  fire,  which,  in  practice, 
would  be  denied  the  benetit  of  contribution ;  and  that  in  order  to  get  at 
these  barning  packages,  hatches  are  cut  open  or  bulkheads  thrown  down ; 
these  latter  damages  could  hardly  be  divested  of  their  right  to  allow- 
ance, because  the  sacrifice  (if  we  may  term  it),  which  necessitated  tlieni, 
mn9t,  because  of  it«  vicepropre  or  assumed  want  of  value,  be  ignoied. 

As  well  deny  the  right  of  contribution  to  sncritices  called  into  bein;r 
by  a  previous  accident  Yet  the  second  of  the  York- Antwerp  rules  (vide 
Appendix)  demands  this  distinction. 
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Should  the  stowage  of  the  cargo  in  the  hold,  be  dis- 
turbed and  broken  by  the  abstraction  and  jettison  of 
cargo,  and  subsequently,,  while  at  sea,  any  remaining 
goods  receive  damage  by  breakage,  &c.,  because  of  such 
broken  stowage,  this  loss  is  also  in  practice  admitted  in 
general  averlige,  as  being  a  direct  and  necessary  conse- 
quence of  the  act  of  jettison. 

But  the  proof  that  the  damage  occurred  because  of 
such  derangement  of  stowage,  and  not,  either  before  or 
after,  from  causes  other  than  the  jettison,  must  be  direct 
and  clear. 

In  many  cases  these  proofs  are  difficult  to  obtain  ;  not 
more  so,  however,  than  in  many  other  cases  of  contribu- 
tion ;  in  any  event,  however,  the  mere  difficulties  of 
establishing  the  claim  give  no  just  ground  for  a  denial 
of  the  demand. 

The  injuries  received  by  the  vessel  in  the  jettison, 
whether  in  decks,  hatchways  or  hold,  are  equally  en- 
titled to  allowance. 

AU  daiiia>2:e,  immediately  arisini?  from  a  jettison,  ift  to  be  coiitribut^ed 
for,  tlioii|2rh  it  Imppen  to  perishable  floods,  enumerated  iu  the  memoran- 
dum and  remaining  in  specie.  Where  the  main  mast  was  cut  away  for 
tlie  general  preservation,  in  falling  it  splintered  off  at  and  below  the 
partners,  tearing  .away  the  piece  of  cloth  called  the  coat,  which  is  nailed 
to  the  deck  and  mast  for  the  purpose  of  keeping  the  water  from  running 
into  the  hold.  In  conseauence  of  this  a  vast  quantity  of  water  con- 
tinued to  run  into  the  liola  until  the  stump  was  cut  away  and  a  new  coat 
nailed  on,  tlie  loss  on  cargo  damaged  by  this  water  was  allowed  in 
general  average  Maggrath  v.  Church,  1  Caines  K.,  196  (1808).  I^e 
Kov  V.  Gouverneur,  1  Johns  C  ,  226  (1800)  Brig  "  Mary,"  1  Sprague,  17 
(1842). 

Where,  on  account  of  a  leak,  the  vessel  was  lightened  by  jettison  from 
the  stern,  she  scuttled  so  much  by  the  head,  that  a  large  part  of  the 
cargo  in  the  forward  part  of  the  vessel  was  flooded  with  water.  Jt 
being  impossible  to  prove  that  this  wetting  damaged  the  cargo,  becanse 
as  was  shown,  it  received  much  injury  pi-eviously  by  vessel  lying  on  ber 
beam  ends,  no  allowance  was  made  for  it- 

The  Court  intimated,  however,  that  if  it  had  been  shown  that  damage 
was  received  by  the  cargo  by  such  flooding  to  the  bows,  it  would  be  en- 
titled to  contribution  as  the  consequenc^e  of  a  general  average  act. 
Saltus  V,  Ocean  Ins.  Co.,  14  Johns,  Cases  138  (1817).  Columbia  r.  Ashby, 
VS  Peters,  831  (1839). 
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Foreign  Legislation  and  Practice. 

Argentine  KEPrBLic. — The  damages  resulting  from 
jettison  to  the  effects  remaining  m  the  vessel,  if  caused 
(lirei'tly  and  immediately  by  tlie  general  average  act,  are  to 
be  reimbui'sed  in  general  average.* 

ArsTRiA. — All  the  consequences  of  a  deliberate  and  vol- 
untary measure  for  the  common  safety  are  paid  for  in  full  in 
general  average.  So  the  damages  occasioned  by  the  water 
through  hatchways  opened  for  jettison,  or  to  cargo  placed  on 
(leek  to  jettison,  or  the  lesser  injury  by  broken  stowage  in 
(■onsequence  of  jettison,  is  general  average. 

Belgium. — Damage  occasioned  directly  by  the  jettison, 
to  goods  placed  on  deck,  or  by  water  through  opened  hatches 
or  other  apeitmes  made  by  a  voluntary  act,  is  to  be  allowed 
for  in  genenil  average. 

A  damage  of  this  chaiuc'ter,  says  Mr.   Van  Peborgh,  is 

to  be  considered  as  general  average ;    for  example :    Sea 

water  penetrates  into  the  hold  when  the  hatches  are  open 

to  jettison,  and  damages  other  goods.  This  damage  is 
an  immediate  and  direct  consequence  of  the  jettison — it  is 

an  accessory  of  it ;  but  the  damage  through  derangement  of 
stowage  in  consequence  of  the  jettison,  is  too  uncertain  and 
incidental  a  damage  to  be  so  regarded.^  In  practice^,  how- 
ever, damage  by  breakage,  conse<iuent  upon  derangement  of 
stowage  caused  by  jettison,  is  also  admitted. 

Br.vzil. — The  damages  caused  by  the  jettison  to  the 
pocKls  remaining  on  board  of  the  vessel,  are  entitled  to  con- 
tribution in  common  average.^ 

Chili. — All  damage  which  is  caused  by  jettison  to  that 
which  remains  on  board,  is  included  in  the  contribution.* 

«  CmliKO  de  Com  ,  §  1470,  5".    2  Mem.  lut  G  A.  Com  ,  p.  34. 
3  Codigo  Com.,  *  764,  5^    -*  C.  de  C,  §  1090,  S'*- 
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Denmark. — Damarge  done  to  goods  by  water,  which  un- 
avoidably goes  down  a  ship's  hatches  opened  for  the  purpose 
of  making  a  jettison,  is  contributed  for  ill  general  average. 

Goods  or  ship's  apparel  washed  overboard  in  consequence 
of  jettison,  or  other  damage  caused  by  the  jettison,  is  made 
good. 

If  the  damage  is  a  direct  or  immediate  conseciuenee  of  the 
measures  taken  for  effecting  the  jettison  it  is  general  average. 
It  is  very  doubtful,  however,  if  the  damage  by  chafing  or 
breakage  by  derangement  of  stowage  in  consequence  of  jetti- 
son would  be  contributed  for.  There  is  no  rule  in  the  Code, 
and  no  fixed  practice  exists.' 

England. — General  avemge,  on  the  ground  that  the 
accessory  follows  its  principal ;  all  damages  necessarily  caused 
to  other  goods,  or  to  the  ship  by  the  jettison  itself,  gives  a 
claim  to  general  contribution.^ 

Any  loss  or  damage  which  the  cargo  in  a  vessel's  hold  sus- 
tains in  consequence  of  water  getting  down  upon  it,  whilst 
the  jettison  is  in  progress,  is  allowed  in  general  average 
when  it  is  the  necessary  consequence  of  the  jettison.' 

Damage  by  stowage  being  broken  by  reason  of  jettison  is, 
in  practice,  excluded  from  general  average. 

Mr.  Lowndes  considers  it  a  proper  subject  for  contribution, 
and  that  the  Courts  would  so  regard  it,  should  the  question 
come  before  them.* 

FiKland. — The  damages,  losses  and  charges  resulting 
directly  or  indirectly  from  the  jettison,  when  this  mea- 
sure is  effected  to  lighten  the  ship  in  peril,  are  general 
averages.* 

Prance. — Damage  done  during  jettison  to  the  merchan- 
dise remaining  in  the  vessel,  is  general  average.® 

1  Insurance  Law,  J  2.    Stevens  &  Benecke,  p.  105. 

2  Abbdt  on  Sliip^,  p.  577     Arnould  (4th  Ed.)  Vol.  II.,  p.  769. 
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Under  this  head  is  included  the  damage  caused  to  the 
ship  in  making  the  jettison,  as  well  as  the  damage  received 
by  the  cargo  from  water  introduced  through  the  opened 
hatches,  or  that  caused  by  derangement  of  stowage,  arising 
through  the  jettison  of  some  of  the  cargoJ 

It  is  sufficient,  says  Valin,  if  the  damage  is  occasioned  by 
the  jettison,  although  not  made  for  that  express  purpose.* 
'  But  it  would  seem  that  contribution  would  not  be  due, 
where  the  damage  was  not  the  act  of  the  crew,  and  not 
purposely  conunitted  to  eflfect  the  ejection  ;  and  it  has  been 
held  that  only  such  damage  as  is  the  immediate  consequence 
of  the  jettison,  is  to  be  allowed  in  general  average,  as  a  con* 
sequence  of  the  saerifice.^ 

Germany. — Any  damage  occasioned  to  ship  and  cargo  by 
the  jettison  is  general  average.^ 

The  allowance  is  extended  to  damage  occasioned  by  cargo 
being  placed  on  deck  to  jettison,  by  water  getting  down  into 
the  hold  while  the  hatches  are  opened  for  jettison,  by 
chafing  and  breakage  through  derangement  of  stowage  in 
consequence  of  the  jettison,  &c.,  &c. 

"  It  is  the  duty  of  the  adjuster,"  writes  Mr.  Graef,  "  to  ex- 
"  amine  into  the  facts  of  the  case,  and  if  it  clearly  appears 
"that  the  damage  claimed,  resulted  from  the  jettison, 
"  allowance  is  due." 

I^ocre  t.  IV.,  p.  333-  Dasreville  t.  IV.,  p.  23.  Daloz  Droit,  Mar.,  4  1087. 
Boulav-Paty,  t.  IV.,  p.  448.  Bedanide,  %  1698.  Alaiizet,  §  2303.  Pothier 
Xar.  Contracts,  ^15. 

'  Can  vet,  J  3ol.  Roktoh,  431.  Damage  to  cargo  placed  on  deck  to 
jettison,  is  general  average.  Cour  de  Bordeaux,  13  Mai,  1866,  or  to 
reach  other  goods  below.  Manuel  Droit  Com.,  Vol.  II.,  p.  737.  2  Valin 
Com.,  II.,  ^  207.  Morel,  p.  55.  Frignet,  §  358.  3  T.  Mars  (9, 1, 116)  11 
Mai,  1828-  So  too  in  consequence  of  a  mast  being  cut  away  and  water 
entering  and  damaging  the  goods.  Mars,  11  Mai,  1828,  ib.  Kennes,  5 
Jan.  1844.  (M.,  23,  2,  17.  P.  44,  2,  387.  L.  44,  2,  290),  23  Mai,  1826.  Man. 
Droit  C,  p.  952. 

So  aUowance  is  due  for  the  damage  to  the  merchandise  placed  upon 
the  ship's  deck  when  jettison  is  required  in  order  to  stop  a  leak  and 
allow  the  continuation  of  the  discharge.  BoiHeaux,  13  Mai,  1866,  (B.  67, 
J,  25).    *  Allgemeines  Handelsgesetzbuch,  ^  708, 1''. 
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In  Hamburg,  in  most  cases,  damage  to  cargo  in  conse- 
quence of  cutting  away  a  mast,  would  be  rejected  from 
general  average. 

Loss  by  chafing,  &c,  through  derangement  of  stowage,  is 
also  in  Hamburg  considered  a  doubtful  claim.  ^ 

Holland. — The  loss  or  damage  caused  to  the  cargo,  re- 
maining in  the  ship,  by  the  jettison,'*  as  by  water  going 
down  the  opened  hatches,  or  the  opening  made  by  a  mast 
cut  away,  such  as  is  received  by  the  merchandise  placed  on 
deck  to  jettison,  or  by  breakage  or  chafing  in  consequence  of 
derangement  of  stowage  through  the  breaking  out  of  cargo 
for  sacrifice,  is  contributed  for. 

"  My  opinion,"  wTites  Mr.  Driebeck,  "  is  that  all  damage 
"  which  is  the  direct  and  immediate  consequence  of  making 
"  a  jettison  for  the  common  safety,  ought  to  be  treated  as  a 
"  part  of  the  loss  by  jettison.  That  settled,  I  see  no  reason 
"  to  make  a  difference  between  the  damage  caused  to  cargo 
"  by  sea  water  going  down  the  hatches,  when  opened  to  eflfect 
"  a  jettison ;  and  the  damage  done  to  cargo  from  the  de- 
"  rangement  of  stow^age  in  consequence  of  jettison ;  both 
"  being  immediately  and  directly  connected  with  the  act  of 
"  jettison  ;  and  the  last  damage,  not  a  more  remote  conse- 
"  quence  than  the  first."  ^ 

Italy. — The  damage  caused  to  cargo  remaining  in  the 
vessel  is  regarded  as  general  average.'* 

Daijiage  to  goods  placed  on  deck  to  jettison,  or  to  rea<*h 
other  cargo  intended  for  jettison ;  damage  to  goods  in  the 
hold  by  w^ater  passing  down  the  open  hatches,  or  by  chafing 
or  breakage  from  the  stowage  being  disturbed  by  the  jettison, 
are  all  proper  subjects  of  general  average  contribution. 

XoiiWAY. — Damage  to  cargo  resulting  fi*om  measures 
taken  to  effect  a  jettison;  as,  for  instance :  if  holes  have  to  be 

1  Synopsis,  p.  4— as  it  is  also  in  Stettin— although  usuaUy,  we  believe, 
admitted. 

2  Wetboek  van  Koophandel,  §  699,  5^,  6**. 

3  Report  to  Int    Genl  Avg.  Com.,  pp.  8,  9,  §  12. 

4  Codice  di  Comercio,  J  509,  5**.    Bosan,  J  1553. 
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cut  to  reaeh  the  cargo ;  or  if,  while  the  hatches  are  opeu  for 
jettison,  water  comes  in  and  damages  the  cargo,  is  general 
average.^ 

When  the  jettison  has  occasioned  derangement  of  stowage 
to  the  rest  of  the  cargo,  and  damage  by  chafing  or  breakage 
thereby  ensues,  allowance  is  made  for  the  damage,  when  the 
jettison  itself  is  contributed  for. 

Portugal. — The  loss  caused  to  that  portion  of  the  cargo 
remaining  in  the  vessel,  so  far  as  occasioned  by  the  general 
average  act,  is  to  be  contributed  for.^ 

Thus  the  water  damage  to  the  goods,  through  the  opened 
hatches,  and  that  received  from  the  stowage  being  broken 
by  the  removal  of  the  jettison  packages,  are  both  subject  to 
contribution. 

EussiA. — I^  to  escape  danger,  to  save  the  vessel  or  cargo, 
or  to  lighten  the  ship,  a  portion  of  the  goods  be  thrown  over- 
board, and  the  opening  of  the  hatches  occasions  damage  to 
the  rest  of  the  cargo,  this  injury  is  looked  upon  as  a  general 
average.^  • 

Not  only  is  the  damage  by  water  entering  the  opened 
batches  general  average,  but  injuries  received  by  the  mer- 
chandise through  derangement  in  stowage  in  conseciuence  of 
the  jettison,  are  also  allowed.* 

Spain. — The  diimage  caused  to  any  part  of  the  goods 
from  having  piuposely  made  openings  in  the  vessel  in  order 
to  Ughten  her,  are  to  be  allowed  in  general  average.^ 

The  damage  occasioned  to  cargo  from  any  cause  in  itself 
contributed  for  as  general  average,  is  likewise  allowed  in  con- 
tribution. 

The  damage  to  cargo  by  being  placed  on  deck  to  jettisoti ; 
that  occasioned  by  chafing,  or  breakage  in  consequence  of 

I  Lov  6m  Sofarten,  5  69,  2<». 

«  Codi^o  Commercial,  §  1816,  5^ 

5  Sswod,  $  970.    4  Int.  Transport  Table. 

*  Codigo  de  Comercio,  §  936,  a*^,  6^*. 
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deranged  stowage,  arising  from  jettison ;  and  damages  caused 
by  water  entering  openings  made  in  cutting  away  a  mast,  are 
all  allowed  in  general  average. 

Sweden. — The  damages  to  cargo  resulting  from  prepara- 
tions to  jettison  are  allowed  in  general  average ;  *  thus  ii\jurj'^ 
to  goods  placed  on  deck  to  jettison,  or  to  reach  other  cargo 
for  that  purpose,  water  damage  received  through  open 
hatches,  or  breakage  or  defacement  through  shifting  cargo 
by  derangement  of  stowage,  is  subject  to  allowance. 

United  States  of  Colombia. — The  damage  receive<l 
by  those  things  remaining  on  board,^  or  to  the  ship,'  in  con- 
sequence of  the  jettison,  is  included  in  the  general  average. 

Uruguay. — The  losses  resulting  to  the  cargo  within  the 
ship,  in  consequence  of  the  jettison,  are  to  be  made  good  in 
general  aA^erage* 

Venezuela. — The  damage  which  is  suffered  by  the  ship 
or  the  cargo,  because  of  the  jettison  is  to  be  J3ome  in  general 
average,*  but  that  sustained  by  vice-propre  is  paiticular 
average.*  All  loss  or  damage  suflfered  by  the  ship  or  the 
cargo  in  the  operation  of  jettison,  should  justly  be  charged 
to  those  who  receive  the  benefit,  being  a  consequence  of  the 
sacrifice.  Thus,  if  in  order  to  lighten  the  ship  ceitain 
goods  are  thrown  overboard,  and  the  stowage  of  others  is 
broken  in  consequence,  and  damage  occurs  as  a  result  of  the 
motion  to  which  the  are  subjected,  this  damage  is  a  general 
average.'' 

1  Saolagen,  J  143,  1*. 

at.  deC,§283,  8**.    3  ibid,  §  382, 12; 

4  Ibid,  §  1486,  5«. 

a  Codigo  de  Com.,  i  607, 4«>.    6  Ibid,  $  008, 1«». 

7    Sanojo  Ezposicion,  Vol.  II.,  §  146. 


PART  III. 

SACRIFICES  TO  VESSEL  OR  CARGO  OTHER 

THAN  BY  JETTISON. 


Section  I. 
By  Voluntary  Stranding. 

If  the  master  of  a  ship  intentionally  runs  his  vessel 
ashore  in  order  to  escape  sinking  or  capture  by  an 
enemy,  or  to  extinguish  a  fire,  the  damages  received  by 
the  ship  or  cargo  from  the  stranding,  and  the  expenses  of 
refloating  the  vessel  are  general  average  charges  to  be  con- 
tributed for  by  the  interests  saved. 

But  if  a  vessel  is  driven  by  gales  toward  a  rocky  and 
highly  dangerous  coast,  and  the  master,  without  having 
sufficient  control  over  the  vessel  to  prevent  the  stranding, 
can  so  fur  change  his  course  as  to  strike  a  less  dangerous 
part  of  the  shore  ;  and  this  change  of  direction  is  made, 
and  the  greater  danger  thereby  avoided,  is  this  a  sacrifice 
entitled  to  general  average  reimbursement  ? 

"  If  masts,  says  Benecke,  "  were  cut  away  only  at  a 
"  moment  when,  without  that  remedy,  all  would  have 
"  been  irretrievably  lost,  it  is  clear  that  no  sacrifice  was 
"  made,  since  that  which  had  already  lost  all  its  value,-  can- 
"  not  be  said  to  have  been  sacrificed ;"  '  and  again  he  says  : 
"  when  a*  vessel  is  purposely  run  ashore,  and  afterward 
"  got  off  with  damage,  the  question,  whether  the  repairs 

>  Benecke  (Stevens  and  Benecke,  by  Phillips),  p.  98. 
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*'  of  such  damage  belong  to  general  or  particular  aver- 
'*  age,  depends  entirely  upon  the  circumstances  of  the 
*^  case.  If  the  situation  of  the  vessel  were  such  as  to 
**  admit  of  no  alternative,  so  that  without  running  her 
*'  ashore,  she  would  have  been  unavoidably  lost,  and  that 
'*  measure  was  resorted  to  for  the  purpose  of  saving  the 
^*  lives  or  liberty  of  the  crew,  no  contribution  can  take 
*^  place,  because  nothing,  in  fact,  was  sacrificed.  But  if 
**  the  vessel  and  cargo  were  in  a  perilous,  but  not  a  des- 
"  perate  situation,  and  the  measure  of  running  her  ashore 
*'  deliberately  adopted  as  best  calculated  to  save  the 
"  ship  and  cargo ;  in  that  case  the  damage  sustained, 
^*  according  to  the  fundamental  rules,  constitutes  a  claim 
**  for  restitution."  ^ 

It  is  hardly  necessary  to  say  that  this  argument  is 
entirely  incorrect — for  it  is  clear  that  the  extremity  of 
the  danger  only  increases  the  worth  of  any  sacrifice  and 
more  certainly  gives  rise  to  contribution. 

A  sacrifice  is  considered  as  the  selection  of  some  parti- 
cular object,  the  loss  or  use  of  which  will  bring  safety  or 
benefit  to  the  rest ;  or,  in  other  words,  as  an  act  which 
by  lessening,  or  it  may  be  entirely  destroying  the  chances 
of  safety  of  one  object,  increases  the  chances  in  favor  of 
the  remainder. 

The  word  sacrifice,  therefore,  implies  a  voluntary' 
relinquishment  of  certain  rights  or  possibilities,  for  the 
purpose  of  producing  benefit  to  some  other  interest. 

Does  not  this  occur  in  the  case  before  us  ! 

This  is  well  answered  by  Mr.  Justice  Grier  in  deliver- 
ing the  opinion  of  the  Supreme  Court  in  case  of  Barnard 
V,  Adams. 

1  Stevens  and  Benecke,  by  PhiUips,  p.  143. 
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"  The  assertion  so  much  relied  on,"  he  remarks : 
"  That  if  the  peril  be  inevitable  there  can  be  no  contri- 
"  bution,  is  a  mere  truism,  as  the  hypothesis  of  the  case 
*'  requires  that  the  common  peril,  though  imminent,  shall 
"  be  successfully  avoided.  Those  who  urge  it  must, 
*'  therefore,  mean  something  else.  And  it  seems,  when 
"  more  carefully  stated,  to  be  this  :  '  That  if  the  common 
"  '  peril  was  of  such  a  nature,  that  the  jactus  or  thing 
**  '  cast  away  to  save  the  rest,  would  have  perished  any- 
"  *  how,  or  perished  inevitably  ;  even  if  it  had  not  been 
"  *  selected  to  suffer  in  place  of  the  whole,  there  can  be 
*'  '  no  contribution.'  If  this  be  the  meaning  of  this  pro- 
"  position,  and  we  can  discover  no  other,  it  is  a  denial  of 
"  the  whole  doctrine  upon  which  the  claim  for  general 
"  average  has  its  foundation."  * 

I  Barnard  r.  Adams,  10  Howard,  270  (1850). 

Fitzpatrick  v.  800  Bales  of  Cotton,  8  Ben.,  46  (1868),  Blatcliford,  J.  "  It 
is  the  law  of  this  Court  that  the  voluntary  running  on  sliore  of  a  vessel, 
in  a  cai^e  of  such  imminent  peril,  that  there  is  no  otlier  possible  means 
of  preserving  the  crew,  the  vessel  and  the  cargo,  *  though  ^  followed 
'*  by  a  total  loss  of  the  vessel  and  the  saving  of  the  cargo,  constitutes 
"  on  behalf  of  the  vessel  a  general  average  loss,  to  which  the  cargo 
"  saved  is  bound  to  contribute." 

O'Connor  r.  "  Ocean  Star,"  1  Holmes,  350  (1873).  *'  It  is  well  settled 
"  in  the  Courts  of  the  United  Stat4?s,  that  when  a  vessel  and  cargo  are 
'*  in  common  peril,  and  the  mi]8t4?r,  for  the  purpose  of  avoiding  the 
greater  peril  selects  another  and  less  peiil,  he  can  recover  compensation 
"  in  general  average  from  the  cargo  thereby  saved."  In  tliis  case, 
during  a  blinding  snow-squall,  the  master  found  himself  close  to  the 
rocks  known  as  *'  The  Hardings,"  just  outside  of  Boston  harbor.  In 
wearing  to  clear  these  breakers  the  foresail  split  and  the  keel  just 
grazed  aft.  The  master  then  concluded  that  liis  best  course  was  to 
beach  the  vessel,  and  headed  her  for  Nantasket  Beach. 

Mutual  S.  Ins.  Co.  v.  Cargo  of  Brig  '*George,"  01c.  K.,  89  (1845). 

Where  a  shipwreck  is  apparently  inevitable,  but  the  master,  instead 
of  allowing  the  vessel  to  go  ashore  as  she  is  drifting,  makes  sail,  and  in- 
tentionally runs  her  ashore  at  the  place  where  he  thinks  life  and  prop- 
erty is  most  likelj  to  be  saved,  and  the  vessel  is  lost,  the  property  saved 
must  contribute  m  genenil  average  for  the  loss  of  the  vessel.  In  the 
«nd^ment— speaking  of  Columbia  v.  Ashby— Sprague,  J.,  says:  "The 
**  prindple  of  law  laid  down  in  that  case  appears  to  be  that  where  loss 
"  by  shipwreck  is  inevitable,  but  may  be  met  in  more  than  one  wii^y, 
and  with  different  degrees  of  peril  to  life  and  property ;  where,  in 
short,  an  election  remains  open  to  the  master,  and  he,  acting  for  the 
interest  of  all  concerned,  exercises  his  volition  and  adopts  that  one  of 
"  the  several  courses  which  seems  to  him  least  perilous  and  most  condu- 
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The  use  of  the  word  jactuSy  as  made  by  our  Courts, 
covers  the  entire  rule  of  general  average — originally 
applied  apparently  to  cases  of  cargo'  jettison,  it  has 
from  time  to  time  been  extended  to  sacrifices  of  a 
similar  character  of  ship's  materials,  rigging,  spars,  &c., 
until  nowj  it  may  be  said  to  define  a7iy  voluntary  throw- 
ing away  or  surrender  of  value} 

"  cive  to  the  common  benefit,  and  in  so  acting,  the  ship  is  wrecked,  the 
**  loss  is  a  ground  for  general  average,  to  which  the  property  preserved 
"  must  contribute.  The  volition  and  election  of  the  master  is  the  essen- 
"  tial  inquiry,  and  the  degree  of  iiyury  sustained  by  the  vessel  is  unlm- 
**  portant. 

"  In  this  case  there  was  a  chance  that  the  anchors  might  have  caught 
"  a  rock  and  have  held  the  vessel.  There  was  an  election,  on  the  part 
"  of  the  master,  to  take  this  chance,  or  to  slip  the  cables  and  run  ashore, 
**  in  making  the  election  he  exercised  his  volition.  It  was  highly  prob- 
"  able  that  she  would  have  drifted  on  shore  at  all  events,  but  there  was 
"  a  possibility  that  if  he  had  cut  away  the  masts,  the  anchors  might 
**  have  caught  and  held  her. 

"  The  last  ground  of  distinction  '  claimed '  is  that  the?  peril,  w^hich 
"  was  that  of  going  on  shore  in  a  rocky  place,  was  not  aveited.  This 
**  is  true,  as  a  general  statement,  but  it  may  also  be  stated  otherwise. 
"  That  the  peril  sought  to  be  avoided  was  that,  of  drifting  stem  fore- 
"  most  on  a  rocky  point,  projecting  far  into  the  sea,  and  far  from  high 
"  water  mark,  and  where,  if  the  vessel  had  struck,  all  on  board  would 
"  probably  have  been  lost,  the  vessel  have  gone  to  pieces,  and  the  cargo 
"  have  been  scattered,  if  not  lost  or  destroyed,  that  this  peril  was 
"  averted,  the  vessel  run  on  sliore  bows  on,  in  a  much  less  dangerous 
"  place,  near  high  water  mark,  where  the  lives  of  all  on  board  might 
'*  have  been  preserved,  and  where  the  cargo  was  saved  in  the  vessel." 
Rea  V.  Cutler,  1  Sprague,  1^5  (1846).  Merithew  v.  Sampson,  4  Allen,  193 
(1863).  Cutler  v.  Rae,  7  How,  739  (1849),  [dismisited  for  want  of  juris- 
diction, 8  How]. 

In  Barnard  v,  Adams,  10  How,  370  (1850),  the  Ship  "Brutus"  was  at 
anchor  off  Buenos  Ayres  when  a  storm  arose,  broke  her  fastenings  and 
threatened  to  drive  the  vessel  ashore,  the  mate  (being  in  command) 
headed  up  the  river,  and  seeing  what  appeared  to  be  rocks  ahead » 
toward  which  the  vessel  was  moving,  he  turned  towards  the  shore  and 
drove  up  on  a  sandy  beach,  where  the  wreck  of  the  vessel  was  left ;  the 
cargo  being  saved  and  forwarded  to  New  York  in  another  vessel. 

The  Supreme  Court,  after  very  able  arguments  for  and  against  the 
claim,  and  after  reviewing  the  authorities,  ancient  and  modem,  and 

1  Padelford  r.  Boardman,  4  Mass.,  548. 


SACRIFICES  OTHER  THAN  JETTISOX.     125 

In  dealing  with  cases  of  sacrifice  of  cargo  by  jettison, 
we  find  that  the  imminence  of  the  impending  peril/ 
however  disastrous  its  character,  neither  limits  nor  des- 
troys the  right  to  contribution,  but  by  increasing  the 
justification,  increases  the  value  of  the  act. 

the  decisiODS  ot  the  Courts  in  both  England  and  the  United  Stat^H, 
decided  that  it  was  a  proper  case  for  general  average  contribution  for 
the  loss  of  a  vessel  when  there  was  an  imminent  peril  of  being  driven 
on  a  rocky  and  dangerous  part  of  the  coast,  where  the  vessel  would 
have  been  inevitably  wrecked,  with  the  loss  of  sliip,  cargo  and  crew, 
and  this  immediate  peril  was  avoided  by  voluntarily  sti-anding  the  vessel 
cm  a  less  rocky  and  dangerous  part  of  the  coast,  wliereby  the  cargo  and 
crew  were  saved  uniiyured- 

This  case  turned  largely,  one  may  say  solely,  upon  the  question, 
whether  or  no  the  stranding  was  voluntary,  or  the  loss  a  sacritice  of 
^'aluc.  We  give  a  portion  of  the  argument  of  Mr.  Lord,  for  the  defend- 
ants in  Error,  whose  position  by  the  decision,  was  sustained  by  tlie 
Court. 

•'If  the  danger  is  not  so  great  that  loss  is  otherwise  inevitable,  where 
"  is  the  right  of  the  master  to  anticipate  or  hasten  the  destruction  of  any 
"  part  of  the  adventure." 
'*  Does  a  master  ever  rightly  make  a  jettison,  cut  away  a  mast,  or  run 
his  ship  ashore,  unless  the  loss,  at  the  time  he  resolves  on  the  measure, 
is  inev  itable  unless  he  resorts  to  it  ?  Is  the  master  to  throw  over 
cargo  or  mutilate  his  9hip  out  of  mere  apprehension  ?  Does  he  ever 
do  it  unless  all  reasonable  hope  of  otherwise  saving  the  adventure  is 
"  gone  ?  He  is  not  to  be  justified  in  a  fear  from  slight  causes,  nor  in 
"  anticipating  that  total  destruction  to  a  part  which  awaits  the  whole 
"  adventui-e,  imless  to  all  human  judgment  safety  from  any  other  mea- 
sure is  hopeless-  When  the  ship  has  been  overcome  in  her  struggle 
with  ocean  and  tempest,  and  is  in  danger  of  foundering,  and  when 
"  lightening  her  is  the  only  measure  to  avert  this  otherwise  certiiin 
"  peril,  then  first  arises  the  right  to  throw  over  cargo.  It  is  aright 
**  only  borne  at  the  last  degree  of  distress  in  his  ship.  If  it  can  be 
^  shown  that  the  vessel  was  not  in  such  danger,  that  she  would,  in  all 
human  judgment,  sink  unless  relieved,  the  jettison  w^ould  be  nn- 
warranted.  So  it  is  in  any  case  of  voluntary  stranding,  if  it  could  be 
shown  that  by  any  means  in  the  master's  power,  by  holding  on  to  his 
anchors,  by  making  or  pressing  sail,  he  could  avoid  the  danger,  he  is 
"  not  warranted  in  beaching  his  ship. 

"  The  peril,  therefore,  being  in  its  nature  inevitable,  so  far  from  being 

•*  a  reason  to  prevent  contribution,  is,  on  the  contrary,  essential  to  it. 

"  Without  relief  the  whole  adventure  would  be  looked  upon  as  lost. 

*'  All  being  thus  viewed  as  lost,  all  is  equally  valueless ;  that  is  the 

»  The  Watchful,  1  Brown  Adm.,  469. 


«< 


« 

tt 


126  GEIS^EEAL  AVERAGE. 

The  same  is  true  as  to  sacrifices  of  ships'  apparel,  and 
should  be  equally  true  as  to  cases  of  voluntary  stranding. 

"  value  of  aU  the  parts  of  tlie  adventure  is  to  be  viewed  as  a  value  sub- 
"  ject  to  the  degree  of  danger,  and  diminished  as  tliat  degree  is  great. 
"  And  when  contribution  is  refused  because  the  thing  whose  loss  is  anti- 
**  cipated  by  the  master's  act,  is  already  in  danger  of  destruction,  it  is  to 
"  be  remembered  that  the  things  ssived  were  in  equal  danger,  that  the 
"  contribution  is  not  to  be  unfavorably  viewed  because  of  the  value,  in 
"  a  place  of  safety,  of  what  is  not  lost.  »  o  *  *  •  • 
"  What  is  the  peril  to  be  avoided  f  It  was  a  total  destruction  of  ship, 
'*  cargo  and  crew.  Was  this  particular  peril,  the  danger  of  this  particu- 
**  lar  loss,  inevitable?  The  result  shows  that  it  was  not,  for  the  ship, 
"  cargo  and  crew  did  not  thus  perish.    The  fatal  aspect  of  peril  wa» 

capable  of  being  aveited,  for  it  was,  in  fact,  averted.      »      ♦      •      • 

If,  in  the  apparently  instant  wreck,  in  which  everything  is  likely  to  be 
"  lost,  a  mariner  should  embezzle  a  box  of  jewels,  w^ould  he  be  treated 

as  appropriating  a  thing  of  no  value  ?  If  the  convict,  doomed  to  exe- 
"  cution  to-morrow  on  the  gallows,  be  stabbed  to-night,  will  it  cease  to 
"  be  a  murder,  because  he  has.  but  a  short  remnant  of  a  doomed  life  ?  " 
Gray  v.  Wain,  2  S.  &  K.,  229  (1816),  Supr.  Ct.  of  Penn. 

In  The  Columbia  Ins.  Co.  v.  Ashby,  13  Peters,  831  (1839),  the  vessel 
ran  in  toward  the  land  during  a  storm  for  safety,  and  came  to  anchor. 
On  account  of  the  gale  slie  drifted,  and  tinally  brought  up  in  two  and 
one-half  fathoms  of  water,  where  she  thumped  and  struck  on  the 
shoals.  The  captain  finding  no  possible  means  of  saving  the  vessel  and 
cargo,  and  preserving  tlie  lives  of  the  crew,  slipped  her  cables  and  ran 
her  on  shore,  for  the  safety  of  the  crew  and  the  preservation  of  the 
ship  and  cargo. 

The  ship  was  run  up  on  a  bank  where  she  was  left  after  the  storm, 
high  and  dry,  and  it  was  found  impossible  to  get  her  off*.  The  lives  of 
all  on  board  and  the  whole  of  the  cargo  were  saved,  the  vessel  selling 
for  $256. 

The  question  of  contribution,  the  Court  decided,  cannot  depend  upon 
the  amount  of  damage  sustained  by  the  sacrifice  of  the  property  **for 
"  that  would  be  to  say,  that  if  a  man  lost  all  his  property  for  the 
**  common  benefit,  he  should  receive  nothing,  but  if  he  lost  a  part  only 
"  he  should  receive  full  compensation,"  no  such  "  principle  is  applied  to 
"  the  case  of  goods  sacrificed  for  the  common  safety,  why  then  should 
"  it  be  applied  to  the  total  loss  of  the  ship  for  a  like  purpose  V  It  is  the 
delivery  from  an  immediate  impending  peril  by  a  common  sacrifice 
which  constitutes  the  essence  of  the  claim.  It  is  the  safety  of  the 
property  and  not  the  voyage  which  constitutes  the  foundation  of 
general  average,  fttory,  J.  "  Where  a  ship  is  voluntarily  run  ashore  it 
"  does  not,  of  course,  follow  that  she  is  to  be  lost,  the  intention  is  not 
"  to  destroy  the  ship,  but  to  place  her  in  loss  peril,  if  practicable,  as 
*'  well  as  the  cargo.    The  act  is  hazardous  to  the  ship  and  cargo,  but 


SACRIFICES  OTHER  THAN  JETTISON.      127 

In  ascertaining  the  value  of  cargo  jettisoned,  we  are 
not  to  consider  the  danger  nor  the  possibility  or  impos- 
sibility of  saving  it/ 

Where  the  peril  is  equal  to  all,  it  is  cancelled  because 
of  its  equality. 

"  it  is  done  to  escape  from  a  more  pressing  danger,  such  as  a  storm,  or 
"  the  piii^ait  of  an  enemy  or  pirate.  But  then  the  act  is  done  for  the 
"  common  safety,  and  if  the  salvation  of  the  cargo  is  accomplished 
"thereby,  it  is  difficult  to  perceive  why,  because  from  inevitable 
"  calamity  the  damage  has  exceeded  the  intention  or  expectation  of  the 
"  parties,  the  whole  sacrifice  should  be  borne  by  the  shipowner  when  it 
'*  has  thereby  accomplished  the  safety  of  the  cargo  ^ 

1  Rogers  r.  Mechanics  Ins.  Co.,  2  Story,  173. 

ilr.  Parsons  in  his  Treatise,  says :  "  There  must  ha  a  voluntary  facri- 
"  fice  of  some  positive  value.  If,  then,  the  ship  must  inevitably  be  cast 
*'  upon  the  shore,  and  all  that  the  master  does  is  to  select  a  place,  a  time 
"  and  a  m<»de  of  stranding  her,  we  should  say  that  this  is  not  that  vol- 
"  imtary  sacrifice  which  the  law  of  general  average  requires ;  and, 
"  therefore,  is  not  an  average  loss^  Parson's  Mar.  Ins.,  Vol.  II.,  p. 
313.  That  the  loss  must  be  a  sacrifice  of  talue  is  und(»ubted— but  we 
f^abmit,  notwithstandiug  the  opinion  of  this  eminent  authority,  that, 
aside  from  being  an  incorrect  statement  of  the  American  law,  the  con- 
tin  nation  of  liis  remark  really  begs  the  question  at  issue. 

Tliis,  we  think,  has  been  already  shown.  Mr.  Parsons,  as  an  authority 
for  the  above,  refers  to  Benecke,  whose  view,  as  we  have  seen, 
has  received  the  disproval  of  our  Supreme  Court.  We  have  been 
tempted  to  notice  this  inaccuracy,  because  of  Mr.  Lowndes'  acceptance 
of  this  statement  as  a  correct  view  of  American  law  upon  the  subject. 
(Lowndes,  p.  650). 

"  Though  the  vessel  may  have  been  in  the  most  imminent  danger  of 
"  being  stranded  by  the  force  of  the  elements,  yet,  if  the  actual  straud- 
"  ing  is  the  immediate  result  of  human  agency,  and  is  difiereut  from  the 
"  one  impending,  and  eifected  for  the  common  safety,  the  case  is  one 
"  for  general  average  "  "  Star  of  Hope,"  9  Wall  203  (1869).  Mr.  Donohue 
for  Respd.    O'Connor  v.  Ocean  Star,  1  Holmes,  243  (1873). 

"  If  the  cable  was  voluntarily  cut,  and  the  vessel  was  voluntarily  run 
"  on  shore,  as  the  best  expedient  for  saving  life  and  property,  although 
"  the  vessel  was  in  imminent  peril,  and  although  there  was  every  prob- 
"  ability  that  she  would  soon  sink  at  her  anchors,  or  pai't  her  cables  and 
"  drive  ashore  if  not  cut ;  still  the  loss  was  to  be  considered  as  comiug 
''  within  the  principle  of  general  average,  and  is  to  be  adjusted  as  a 
'*  general  average  and  not  as  a  partial  loss,  and  this  without  regard  to 
**  the  consideration  whether  the  voyage  was  resumed  or  the  cargo  again 
**  taken  on  board  or  not."  Reynolds  r.  Ocean  M.  Ins.  Co.,  22  Pick,  191 
(1839). 


If 
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The  voluntary  stranding  of  the  ship  is  a  perfect  jettison, 
subject  to  all  the  rules  of  such  sacrifices.  Vessel,  freight 
and  cargo  as  a  unit  are  in  peril ;  as  a  unit  is  the  posi- 
tive danger  of  the  stranding  accepted,  in  lieu  of  the 
probable  danger  and  peril  which  menaces  the  adventure — 
without  hope  of  safety  should  it  come  ;  as  a  unit,  any 

**  When  a  ship  aud  cargo  are  exposed,  at  a  particular  place,  to  a  com- 
*'  nion  peril  of  siDking,  aud  becoming  submerged  in  deep  water,  and  the 
*'  expense  of  raising  and  saving  them  from  that  peril  would  be  greater 
*'  than  if  stranded  in  shoal  water,  and  the  master  to  save  them  from 
"  such  increased  expenses  runs  the  ship  on  flats  near  by  and  strands 
**  her  in  shoal  water,  and  thereby  increases  the  peril  to  the  ship,  and 

diminishes  the  damages  and  expenses  of  saving  her  and  the  cargo ; 

then  tliere  is  a  voluntary  stranding  within  the  meaning  of  the  law, 
"  and  a  case  entitling  the  owners  of  the  vessel  to  recover  as  general 
"  average  their  just  proportion  of  such  damages  and  expenses. 

'*  Where  no  water  enters  the  ship  which  reaches  and  damages  the 
"  cargo,  except  what  comes  through  holes  cut  in  the  bows  by  the  ice, 
"  previous  to  such  a  case  of  stranding,  then  the  owners  of  the  cargo 
"  are  not  entitled  to  be  aUowed  anything  for  the  damages  to  their  cargo 
"  by  water  by  way  of  general  average,  or  by  way  of  reduction  of  the 
*•  ship  owners  claim. 

-  "  In  such  a  case  of  stranding  the  ship-owners  are  entitled  to  recover 
**  in  general  average  only  those  expenses  which  were  caused  by  sti*and- 
''  ing  the  ship,  not  including  any  occasioned  by  damage  to  the  ship, 
"  through  the  swelling  of  the  cargo  (linseed,  which  water  swells),  caused. 
"  by  water,  which  entered  through  the  holes  in  the  bows ;  but  if  the 
"  ship  was  also  injured  by  such  stranding,  and  by  lying  on  an  uneven 
"  bottom,  her  owners  are  entitled  to  recover  the  expenses  of  repaiiiug 
"  such  injuries  by  way  of  general  average."  Fowler  v.  Rathbones,  13 
Wallace,  102  (1870).    Rathbones  v.  Fowler,  6  Blatch,  204  (1869). 

If  a  vessel  at  anchor  is  dragging  towards  the  shore  ^in  a  gale,  but  is 
in  imminent  danger  of  beating  to  pieces  on  rocks  before  reaching  the 
shore,  and  to  avoid  this  danger  the  miister  volmitarily  slips  the  cables, 
and  allows  the  vessel  to  be  thrown  on  the  beach,  whereby  the  cargo  is 
saved,  this  is  a  general  average  loss  though  no  selection  was  made  of  a 
place  of  stranding.  The  Court  in  judgment  said :  "  That  a  common 
**  peril  was  impending  over  this  vessel  and  cargo,  as  well  as  the  lives  of 
'*  those  on  board  cannot  be  doubted.  The  danger  was  that  the  baik 
•'  would  beat  to  pieces  on  the  rocks,  while  holding  on  by  her  anchors. 

"  And  the  sacrifice  made  was  to  cast  the  vessel  on  the  beach.  This 
"  was  voluntary,  for  the  chains  were  purposely  slipped  with  the  design 
"  to  have  the  action  and  force  of  the  sea  drive  the  vessel  ashore,  which 
*•  was  done.    There  was,  therefore,  a  voluntary  sacrifice  of  the  vessel 
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saving,  is  a  saving  such  as  was  contemplated  and  desired  ; 
any  loss,  such  as  might  have  been  expected. 

The  fact  that  the  ship,  notwithstanding  the  stranding,  is 
lost,  cannot  destroy  the  right  to  contribution,  so  long  as 
any  interest  imperiled  is  saved,  because  to  the  extent  of 
such   savings   the   purpose  of  the   act   is    secured  rnd 
accofuplished.^ 

The  impending  peril  is  equally  dangerous  to  all  parts 
of  the  adventure  ;  yet  the  fatal  aspect  of  this  peril  may 
be  averted  by  the  stranding,  and  the  loss  transferred 
from  the  whole  to  a  part. 

No  particular  interest  need  be  designedly  selected  to 
suffer  for  the  common  good,  but  it  is  sufficient  that  the 

**  bj  caatini?  her  on  the  beach,  and  the  car^o  was  thereby  saved  from 
**  the  peril  then  iin])ending  over  it.  of  being  washed  oat  of  the  vessel 
"  when  dashed  to  pieces  on  the  rocks. 

*'  It  was  argued  that  the  vessel  was  d;*agging  ashore  when  the  cables 
"  were  slipped,  and  the  act  only  hastened  the  stranding,  without  in  any 
*'  manner  modifying  it ;  and  that,  tlierefore,  this  case  was  distinguish- 
"able  from  those  in  which  the  master,  by  making  sail  on  his  vessel, 
*'  liad  selected  a  place  of  sti*anding  less  dangerous  than  the  mere  action 
"  of  the  wind  and  sea  would  have  carried  the  vessel  upon.  But  this 
**  argument  loses  si^lit  of  the  distinction  between  the  peiil  ot  going  to 
"  pieces,  while  holding  on  by  the  anchors  among  the  rocks,  and  the  ueril 
"  of  stranding  on  the  beach.  The  vessel  was  dragging  her  ancnors 
•*  toward  the  shore,  but  she  was  also  lying  on  her  broadside  among  the 
"  rocks  striking  heavily  and  exposed  to  the  fury  of  the  sea.  Though 
**  dragging  toward  the  shore,  the  danger  was  that  she  would  go  to 
*'  pieces  before  reaching  it,  this  was  the  immediate  impending  peril, 
**  that  of  stranding  on  the  beach  was  more  remote,  and  practically  it 
*'  was  very  different  as  the  event  proved.  This  last  peril  the  master 
"  electe<l  to  encounter  to  avoid  the  tirst.  It  is  quite  true  that  the  vessel 
*'  as  well  as  the  cargo  was  in  more  danger  of  destruction  while  at  some 
**  distance  from  the  shore,  and  beating  on  the  rocks,  than  by  going  on 
"  the  beach,  and  that  in  some  sense,  it  cannot  be  said  that  the  vessel 
**  was  sacrificed,  when  she  was  relieved  from  the  ip^eater  i>eril  by  l>eing 
'*  stranded,  but  in  the  sense  in  which  this  word  is  used  in  the  law  of 
"  eeneral  average  the  sti-andiug  of  the  vessel  was  a  sacrifice. 

The  fact  that  the  peril  impending  over  the  ship  and  cargo  would 
"  have  destroyed  both  if  not  averted,  so  far  from  being  inconsistent 
**  with  a  claim  of  this  kind,  is  a  necessary  prei-equisite  to  the  voluntary 
**  act  of  Uie  master,  and  what  is  denominated  a  sacrifice,  means,  not 
*•  that  its  subject  is  destroyed,  or  even  subjected  to  a  greater  danger,  but 
*•  that  it  is  selected  to  suffer  alone,  and  thus  aveit  a  common  iK-ril/' 
Sturgess  r.  Carv,  2  Curtis,  59  (1854). 

«  Mut.  Safely  Ins.  Co.  r.  The  '•  George."  Olcott,  9t).  Columbian  Ins.  Co. 
r  .Vshby,  13  Pet.,  331.    4  Ibid,  139. 
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exposure  of  all  to  the  certain  danger  of  stranding,  has 
preserved  a  part,  though  at  the  expense  of  the  residue. 

The  effect  of  the  stranding  may  be  to  preserve  the 
ship  at  the  cost  of  the  cargo ;  or  the  cargo  may  be  saved 
at  the  expense  of  the  ship ;  but,  the  peril  being  equal  at 
the  moment  of  stranding,  the  application  of  the  law  of 
general  average  restores  that  equality,  if,  after  the  danger 
has  been  passed,  it  is  found  that  one  interest  has  suffered 
more  than  another. 

The  argument  that  the  ship,  being  in  articulo  mortisj 
excuses  all  liability  for  contribution,  presents  instead  the 
only  valid  reason  for  the  admission  of  the  claim,  as  it  is 
only  when  the  adventure  is  in  extremis  that  the  captain 
receives,  in  virtue  of  the  peril,  the  authority  to  sacrifice 
one  interest  for  another. 

It  is  because  the  loss  is  inevitable  unless  a  sacrifice  is 
made,  that  the  voluntary  act  possesses  that  character  of 
value,  that  entitles  the  loss  caused  thereby  to  be  repaid  in 
general  average ;  it  is  only  when  the  peril  is  of  that 
overwhelming  character,  imminent  and  apparently  inevi- 
table, that  the  casting  overboard  of  goods,  or  the  cutting  of 
ship's  apparel  and  the  like,  becomes  legal  and  proper. 

While  this  extended  and  liberal  consideration  of  ihe 

"  To  constitute  a  voluntaiy  stranding  of  a  vessel,  it  is  not  necessary 
"  that  there  should  have  been  a  previous  intention  to  destroy  or  ii^urc 
"  the  vessel,  nor  is  such  intention  supposed  to  exist,  it  is  sunicient  that 
"  tlie  vessel  was  selected  to  sufter  the  common  peril  in  the  nlace  of  the 
"  whole  of  the  associate  interests,  in  order  that  the  remainder  might  be 
"  saved. 

"  The  stranding  is  voluntary,  whenever  the  will  of  man  does,  in  some 
**  degree,  contribute  thereto,  though  the  existence  of  the  particular  reef 
"  or  bank  on  which  the  vessel  grounds,  was  not  l)efore  known  to  tJie 
"  master,  and  though  he  did  not  intend  to  strand  the  vessel  thereon, 
"  provided  it  sufficiently  appears  that  in  making  the  exposure  of  the 
"  vessel  he  was  aware  that  stranding  was  the  chief  risk  incurred  l>y 
"  him,  and  that  it  was  not  wholly  unexpected  by  him."  "  Star  of  Hope," 
9  Wallace,  208  (1869).  Cutler  i;.  Rae,  1  Sprague,  135  (1846).  Patten  t\ 
Darling,  1  Clilf,  254  (1859).  Fireman's  Ins.  Co.  v.  Fitzhugh,  4  B.  Mon. 
(Kv.)  100  (1843).  Hennen  r.  Monroe.  8  Martin  La,  327  (IV.  449,  O.  S.) 
(1826).    Footman  r.  Harde,  Sup.  Ct.  of  Georgia  (1873). 
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principles  of  general  average  has  been  applied  by  the 
Supreme  Court,  it  is  but  proper  to  call  attention  to  the 
decisions  of  some  of  our  highest  State  Courts,  according 
to  which  this  rule  would  be  much  more  limited.  We 
think  that  the  opponents  of  this  broader  rule,  will  find 
their  arguments  well  stated  in  a  recent  decision  by  the 
Supreme  Court  of  Mass.,  where  it  was  held  that  tlie 
danger  encountered  by  the  action  of  the  master  '^  may 
*'  be  either  of  a  different  kind  from  the  danger  avoided, 
"  or  of  the  same  kind  ;  *  but  it  must  not  be  the  very  same 
"  danger,  merely  modified  by  acts  done  by  the  master  in 
"  the  performance  of  his  ordinary  duty  in  the  navigation 
"  or  management  of  the  vessel,  so  it  meet  the  impending 
"  peril  as  to  diminish  its  effects  as  far  as  possible."^ 

In  the  earfier  cases  of  voluntary  stranding  before  the 
Courts  of  this  country,  it  was  held  that  no  contribution 
could  be  made,  when  the  vessel,  notwithstanding  the 
running  aground,  became  a  total  wreck.'  But  in  1839 
the   Supreme  Court  of  the  U.  S.  decided,*  Mr.  Justice 

1  The  master  may  select  another  and  less  perU  and  recover  in  the 
fseneral  average  from  the  car^o  saved.  O'Connor  i\  The  "  Ocean  Star," 
1  Holmes,  348.  The  "  Watehf ul,"  1  Brown  Ad  469.  And  there  may  be 
a  choice  of  perils  even  when  there  is  no  possibility  of  pei-fect  safety. 
The  "  Star  of  Hope,"  9  Wall  ,  233.    Sims  r.  Giirney,  4  Biun.,  513. 

«  Emery  r.  Hun  tin  erton,  109  Mass  ,431(1872).  Tliis  was  a  case  of  collision 
at  sea,  in  which  the  master,  seeing  the  collision  wa^  inevitable,  and  that 
from  the  relative  position  of  the  two  vessels,  a  total  loss  would  most 
probably  result  to  nis  ship,  changed  his  course,  whereby,  although  the 
threatened  peril  was  not  avoided,  the  eft'ect  of  the  blow  was  lessened, 
and  the  loss  thereby  decreased.  See,  also,  an  argument  of  the  C'ourt  in 
Slater  r.  Hayward  Rubber  Co.,  26  Conn.,  139  (1857).  Walker  r.  U.  S.  Ins. 
Co  ,  11  S.  and  R.  61.  The  dissenting  opinion  of  Mr.  Justice  Daniels  in 
Barnard  r.  Adams,  10  Howard,  270  (1850).  Peters  r.  Warren  Ins.  ('o.,  3 
Sam  ,  393.  Loring  v,  Neptune  Ins.  Co.,  20  Pick,  411.  Thoniton  r.  U.  S., 
13  Me.,  150.  Strong  v.  N.  Y.  Ins.  Co.,  11  Jolms,  323.  Depau  v.  Ocean 
Ins-  Co^  5  Cow.,  63. 

3  Eppes  r.  Tucker,  4  Call  (Va.  R  ),  346  (1790).  If,  in  order  to  avoid  cap- 
tare  oy  the  enemy,  the  master,  befoi-e  he  reaches  tlie  port  of  destina- 
tion, strands  the  vessel,  which  is  thereby  lost,  but  the  cargo  saved,  thit 
ear^ro  shall  not  contribute  to  repair  the  loss  of  the  ship,  but  the  own<»r 
of  the  ship  is  entitled  to  freight  and  salvage.  Chancellor  Wytlie,  dis- 
M>ntin>r,  thought  it  a  case  for  contribution,  as  the  vessel  was  destroy e<l 
to  save  the  cargo. 

4  Columbia  Ins.  Co  i\  Ashby,  13  Pet.,  331,  (1839). 
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.Story  delivering  the  opinion,  that  the  subsequent  total 
loss  of  the  vessel  did  not  release  the  cargo  from  the 
liabiUty  to  contribute  thereto ;  and  this  is  now  the  settled 
law  of  the  United  States. 

Is  the  accidental  stranding  of  a  vessel  to  be  deemed  a 
voluntary  or  intentional  stranding  within  the  meaning  of 
the  law,  when  it  appears  that  the  stranding  was,  either 
directly  or  incidentally,  occasioned  by  the  intentional  ex- 
posure of  the  vessel  to  extraordinary  perils,  out  of  the 
usual  course  of  navigation  and  of  the  ship's  duties  as  a 
common  carrier  ?  ^ 

Meech  v,  Robinson,  4  Wharton,  360  (1839),  Sup.  Ct.  of  Penn.  If  a 
vessel  be  on  a  lee  shore  in  a  heavy  Rale,  and  the  captain  finds  it  neces- 
sary, for  the  preservation  of  the  lives  of  the  crew,  to  run  tlie  vessel 
ashore ;  and,  accordingly,  they  slip  the  anchor  and  put  the  vessel  before 
the  wind,  and  she  strikes  the  sliore  and  is  lost,  and  it  appears  that  she 
would  have  ^one  ashore  at  all  events,  it  is  not  a  case  of  f^eneral  average. 

The  captain  stated  in  his  evidence  in  this  case,  that  the  vessel  was 
hopelessly  lost,  and  would  have  gone  ashore  in  any  event. 

That  a  voluntarv  stranding  of  the  vessel  is  general  average  only 
when  vessel  as  well  as  cargo  is  afterwards  refloated  and  saved.  See 
Bradford  r.  Columbian  Ins.  Co  ,  9  Johns,  R.  9  (1812).  (^a^^e  r.  Reillv, 
3  Wash.,  C.  C.  298  (1814).  MarshaU  v.  Garner,  6  Barb.,  394  (1848).  Sims 
V.  Gurney,  4  Binney,  513  (1812). 

"  Doubts  were  at  one  time  entertained  whether  a  loss  occ4isioned  by  a 
"  voluntary  stranding  of  the  vessel,  even  though  it  wjis  made  for  the 
"  general  safety,  and  to  avoid  the  probable  consequences  of  an  imnii- 
"  nent  peril  to  the  whole  adventure,  was  the  proper  subject  of  general 
"  average  contribution  ]  but  these  doubts  have  long  since  been  dis- 
"  sipated  in  most  jurisdictions,  and  they  have  no  place  whatever  in  fcli** 
** jurisprudence  of  the  United  Stiites"  "Star  of  Hope,"  9  Wall,  203 
(1869).    2  Brown's  Civil  and  Adm.  Law,  199. 

1  In  De  Pau  r.  Jones,  1  Brev.,  437  (1804),  a  vessel  arrived  off  Charles- 
ton, her  destined  port,  shoit  of  provisions,  and  the  master  fearing  a 
st-orm,  and  apprehending  that  if  they  were  blown  off  the  coast  with  a 
scant  supply  of  food,  their  safety  would  be  imperiled,  ran  in  the  harbor 
witliout  waiting  for  a  pilot.  In  crossing  the  bar  the  vessel  struck  aiid 
strained  and  leaked,  damaging  part  of  her  cargo. 

The  Court  held  that  if  goods  are  damaged  in  consequence  of  the 
vessel's  striking  on  the  bar,  in  entering  her  port,  without  a  pilot,  there  ia 
no  liability  for  general  average,  unless  it  appear  that  the  master  waited 
a  reasonable  time  for  a  pilot,  or  was  justified  by  some  impending- 
danger  or  urgent  necessity  in  adventuring  over  the  bar  without  one.  In 
this  C4ise  the  Court  was  of  opinion,  from  the  evidence,  that  the  master 
was  not  justified  in  entering  without  a  pilot,  by  any  impending  danger, 
and  consequently  there  was  no  general  average. 
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This  question  was  discussed  by  the  U.  S.  Supreme 
Court  in  the  case  of  the  *'  Star  of  Hope,"  and  decided  in 
the  affirmative.^ 


Foreign  Legislation  and  Practice, 

Argentine  Eepublic. — In  general  average,  is  to  be 
paid  the  damage  to  the  hull  or  keel  of  the  ship,  which  has, 
to  avoid  total  loss,  been  voluntarily  sti'anded.* 

Austria. — The  law  of  the  French  Oode  is  followed  ;  loss 
by  voluntary  stranding  is  general  average ;  but  if  the  ship  is 
not  saved  there  is  no  indenmity  for  the  damage  through 
stranding.     {%  425,  Oode  Napoleon.) 

BELGIU3I. — In  general  the  voluntary  stranding  of  a  ship 
is  not  considered  iis  a  general  average  act.  Exceptions  to 
this  rule  are  made  ui  particular  cases,  where  it  is  clearly 
proved  that  by  the  stranding  there  was  a  real  sacrifice^  in 
consequence  of  which  the  ship  and  cargo  have  profited, 
always  deducting  the  damages  previously  sustained. 

"  It  is  almost  impossible  that  a  sacrifice  should  result  from 
"  a  voluntary  stnmding.  In  effect,  a  stranding  of  the  ship 
"  is  not  made,  unless  in  consequence  of  considerable  damage 
"  previously  received,  as  from  her  having  made  so  much  water, 
"  that  she  could  not  be  maintained  afloat.  In  stranding  no 
"  sacrifice  is  made  in  accepting  the  chance  which  is  presented, 
"  and  endeavoring  to  save  the  ship,  if  it  would  be  inevitably 
"  lost  without  this  recouree.  A  ship,  which  has  not  received 
"  great  damage,  and  which  may  be  maintained  afloat,  does  not 
"  retiuire  to  be  stranded.    The  numerous  abuses  resulting 

1  "  star  of  Hope,"  9  WaHace  303  (186a),  vide  appendix.    O'Connor  v. 
Ocean  Star,  1  Holmes,  248. 
s  Codigo  de  Comercio,  §  1470, 15°. 
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"  from  reclamation  and  reimbursement  of  damages  pretendedly 
"  oe<?asioned  by  these  voluntary  strandings  being  generally 
"  admitted,  we,  in  our  meeting  at  Glasgow,  made  all  possible 
"  effort  to  abolish  it,  and  no  longer  admit  as  general  avemge 
"  the  voluntary  stranding.  But  while  at  Glasgow,  as  'at 
"  London,  all  recognized  the  abuse,  and  the  practical  difficul- 
"  ties  of  distinguishing  the  damages  c^iused  by  the  stranding 
"  from  those  existing  previously ;  the  gi'eat  majority  were  of 
"  the  opinicm  that  in  order  to  conform  to  principle,  some  cases 
"  of  stranding  should  be  considered  as  voluntary — ^notably, 
"  that  where  a  captain  of  a  ship,  free  from  damage,  pureued 
"by  an  enemy,  and  on  the  point  of  being  captured,  deUber- 
"  ately  strands  his  sliip  upon  a  neutral  coast,  as  a  place  of 
"  shelter ;  when  damages  result  from  this  stranding  they 
"  should  be  admitted  as  made  in  the  common  interest,  and 
"as  having  contributed  to  the  sa\ing  of  the  property  en- 
"  gaged  in  the  expedition."^ 

Mr.  Goemaere  writes:  The  damage  or  loss  to  vessel  or 
cargo  by  voluntary  stranding  is  a  subject  for  geneiul  aver- 
age, only  in  peculiar  caseSy  as,  when  it  is  clearly  and  really 
proved,  that  by  the  stranding  a  sacrifice  has  been  made  by 
which  vessel  and  cargo  have  received  advantage. 

This  question  is  subject  to  much  dispute,  and  seems  not 
destined  to  a  speedy  settlement,  according  to  the  present 
views  upon  the  subject ;  certainly  if  the  vessel  is  not  set 
afloat,  no  allowance  is  made. 

Brazil. — The  damages  arising  to  the  body  and  keel  of 
the  ship,  which  puqioscly  deviates  (strands)  to  prevent  total 
loss  or  capture  by  the  enemy,  are  indemnified  in  general 
average.^ 

Chili. — The  damages  caused  conjointly  or  separately  to 
the  ship  or  to  the  cargo  by  a  voluntary  stranding,  executed 
as  a  means  of  safety  from  perils  of  the  sea,  Jire  all  jidmitted 
in  general  average.^ 

1  Enjjrela  and  Van  Peborgh  "  Rapport/'  p  14,  note  1. 
a  Co<liKO  Commercial,  $  764,  XIV. 
3  Codijfo  de  Comercio,  $1090,  1G''\ 
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Denmark. — Damages  sustained  by  a  ship  voluntarily  run 
on  shore  in  order  to  avert  a  more  serious  peril  to  ship  and 
cargo,  provided  it  is  evident  that  by  such  ac*t  a  saerifice  has 
l3een  made;  and  damage  done  to  such  ship  and  cargo  in 
order  to  float  her,  and  the  expenses  incurred  in  so  doing  are 
reimbursed  in  general  average.* 

In  cases  where  a  saerifice  by  voluntary  stranding  tnust  be 
admitted,  the  damage  to  vessel  and  cargo,  if  proved,  is  made 
good  as  general  average.  The  circumstance  that  the  vessel 
is  not  i-efloated  does  not  necessarily  exclude  the  allowance. 

England. — Usually  not  general  average.  This  question 
of  voluntary  stranding  has  never  been  before  the  English 
comts.  The  well-established  custom  of  the  country,  until 
recently,  however,  excluded  all  contribution  for  tlu^  damages 
received.^ 

The  text  writers  are  not  entirely  in  ac<*ord  upon  this  sub- 
ject, but  the  weight  of  opinion  appe<ars  to  favor  the  allowance 
of  this  loss  in  contribution.  Judge  Aniould  says:  Where 
the  ship  is  voluntarily  run  ashore  to  avoid  capture,  founder- 
ing or  shipwreck,  and  is  afterward  recovered,  so  as  to  be 
able  to  perform  her  voyage,  the  loss  resulting  from  the  strand- 
ing is  to  be  nuide  good  by  general  average  contribution.' 

jVIaclaehlan  discigi^ees  with  Judge  Arnould,  and  considei^s 
the  English  practice  sustained  by  conect  principles.*  Mr. 
Lowndes,  on  the  other  hand,  considers  it  but  a  question  of 
time,  when  the  English  comts  will  follow  the  American  prac- 
tic*e  by  admitting  this  loss  in  geneitil  average.* 

*  Insurance  Law,  §§  7, 17. 

2  Aniould,  Vol.  II.,  p.  776  (4th  Ed.)  3  ib.,  p.  779.  Abbott  on  Sliipg., 
Perkins  Ed.,  1850,  pp.  581,  591.  Maude  and  Pollock,  p.  192.  *  Maclaclilau 
Ship^,  p.  633.    Hopkins,  p.  56.    Baily,  pp  43,  60.    Benecke,  219. 

See  Stephens  v.  Bromtield,  The  "  Great  Pacific"  L.  R.  2  P.  C,  524. 
Where,  though  the  case  was  not  l>efore  the  Court,  it  seems  to  be  inti- 
mated that  loss  by  voluntary  stranding  is  to  be  contributed  for. 

5  Lowndes,  p.  66.  In  Canada  the  Code  Civil  is  imperative  in  ruling 
this  as  general  average;  in  practice,  however,  no  such  allowance  is 
made. 
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The  custom  of  Lloyd's  excludes  ft'oin  general  average  all 
damage  to  ship  or  cargo  resulting  fiom  voluntar>'  stranding. 

The  decision  in  St-ewait  v.  The  West  India  and  Pacific 
S.  S  Co.  may  render  it  necessary  to  except  from  this  rule, 
however,  such  voluntary  stranding  as  is  caused  to  a  ship  that 
is  on  lire.* 

FcsLAND. — ^^VU  damage  happening  to  the  ship  or  cargo  by 
a  stranding,  made  because  of  the  inability  to  longer  remain 
at  sea,  whether  because  of  a  bad  leak  or  other  injiu-y,  and  in 
view  of  a  greater  damage  which  is  foreseen,  is  generjil  aver- 
age. 

It  is  not  general  average,  however,  if  the  ship  is  not 
floated  ov  saved  in  a  state  of  service.  -^ 

France. — General  average  if  the  vessel  is  refloated.  If  in 
onler  to  esi^ape  fit)m  an  enemj',  or  avoid  absolute  destruction, 
the  vessel  is  run  aground,  the  damage  thus  suflered  is  general 
average,  because  it  had  for  its  object  the  common  safety, 
pmvided  always  that  the  vessel  hjis  been  st4  afloat  again, 
for  if  the  stranding  is  followinl  by  ship\^Teck  it  is  "  sauve 
qui  peutr^ 

The  CiHle  makes  no  mention  of  the  damages  caused  bj' 
the  stranding,  as  l>elonging  to  general  average,  but  s;iys : 
The  charges  incuntnl  to  float  a  ship  stranded  in  onler  to 
avoid  ti>tal  loss  or  captuiT,  ai"e  general  average*.* 

'  RejH>rt  on  Customs  of  L.loyds,  p.  5. 

2  Cmle  Marit.,  §133,  a^. 

5  Emerigtm  (Mer.>  pp.  ^4,  4To.  Cour  de  Toulou,  6,  1,  112.  C.  de 
Mi^rs,  IS,  1, 1T9.  C.  de  Bastia,  23,3, 174.  Trib  de  Com.  de  Mars,  Sept.  10, 
181S,  1. 1,  p.  1.  p.  979.  lb  ,  Juin  39. 1S59.  t.  37,  p.  1,  p  207.  lb.,  Sept.  6, 1861, 
39. 1.  354.    *  C.  de  Com.,  §  400.  S^. 

It  would  appear  to  be  the  pnunit»e  in  Ri-est  to  disaUow  dama^c^s  from 
vohintarv  stRuulin^.    In  BouK»gne  and  Havre  thej  are  admitted. 

Mr.  Sorel  writes :  "  Les  dom mages,  eprouvt'»s  tant  par  le  navire  que 
par  la  cargiiisim  sont  cl:isses  en  a  varies  commnnes  eonformement  au 
dernier  ii^ini^niphe  de  Tarticle,  4iH)  du  Code  de  Commerce  main  il  faut 
IKHir  cela  qu'  il  y  ait  bion  Siioritiot''  vohintairt^" 
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» 

Xot  only,  says  Alauzet  in  liis  commentaries,  are  tin* 
charges  made  to  float  the  ship,  but  also  the  damages 
suffered  by  the  stmnding,  if  it  be  vohuitarj'  and  for  the 
ooramon  safety,  in  the  same  waj'  classed  as  generfil  average  ; 
the  jurisprudence,  he  c<mtinues,  is  cm  this  pt)int  well 
settled.* 

It  has  been  held,  that  though  the  striking  luul  bt^en  im- 
pending and  inevitable,  ye»t  rei)airing  the  canse<iuencps  of 
the  same,  is  general  average,  where  those  in  the  vessel  had 
selected  the  point  on  which  they  should  run  the  vessel  on 
shore  with  a  Wew  to  her  safety  ;  the  discretion  used  by  the 
crew  being  reganled  as  sufficient  to  give  the  event  the  volun- 
tary chai-acter  iv<iuired  to  make  it  a  (*ase  of  genenil  aver- 
age/-^ 

But  the  going  on  shore  must  have  been  really  voluntary 
.and  not  decided  upon  when  it  had  become  inevitable,  as. 
when  the  vessel  was  already  on  the  sand  bank  upon  which  it 
was  subsequently  nm  aground. 

In  the  case  of  Gomlaonnen  r.  Oharpentier,  the  Court  in 
delivering  judgment,  said:  "  Considering  that  the  stranding 
"  constitutes  a  general  average,  when  it  is  the  eftect  of  a 
"  voluntary  sacrifice,  which  the  captain  has  necessarily 
'*  made  in  order  to  prevent  an  imminent  loss,  and  that  he 
"  might  have  been  forced,  have  be(Mi  obliged  to  choose 
"  l)etween  two  dangers,  and  have  been  under  the  necessity 
"  of  taking  extreme  measures  in  order  to  preserve  some 
"  chances  of  8a\ing  the  ship  and  cargo — that  the  cai)tain 
"  saw  he  w^as  in  evident  danger — ^that  the  damage  occuning 

1  Alauzet  Com.  Art.,  *  400,  8<>.  C.  de  Rennes,  3  Aviil,  1841  (Sv.  41,  2, 
425.  Bordeaux,  33  Fev.  1829.  DaUoz  R^p.,  ^  1098.  Poitiers,  2  therniidor 
an  X  (S.  C,  1,  2,  a5  )  Aix,  31  Dec.  1824  (S.  36, 2, 13).  Boulay-Paty  Droit 
Mar.  IV.,  p  45.i.  Pardessus  III ,  No.  738.  Morel,  p.  93.  Cauvet,  §  356, 
Vol.  II,  p.  131.     Frignet,  §401,  404.    Valin  des  NaufraKes,  Art.  44. 

2  Gourlaonnen  c  Charpentier  Cour  de  Rennes,  3  Avril,  1841  (S.  V.,  41, 2, 
435).  C.  de  Rouen,  34.  2,  95.  C.  de  Rennes,  38  Dec,  1863.  Manuel  Droit 
Com.,  Vol.  II.,  p.  953.  Bedarride,  §  1716,  Mars,  24  Avr,  1834  (15, 1, 153). 
Rouen,  6  Fev.,  1843  (S.  43,  3,  193).     Ca.sft,  7  Mars,  1848,  D.  48,  4,  36. 

3  D.  A.  vo  Droit,  Mar.,  §  1099. 
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"  to  bis  ship,  was  in  truth  the  effect  of  a  sea  peril,  but  that 
"  he  could  still  manoiu\Te  his  vessel,  and  finally  did,  to  gain 
"  the  coast  for  the  common  safety — and  it  isr  sufficient  that 
"  the  act  of  man  concur  with  the  elements  in  order  that  the 
"  stranding  should  be  considered  as  voluntary. 

"  Considering  that  Article  400  of  the  Connnercial  Code 
"  defines  gioss  or  common  averages,  but  that  the  definition 
"  is  not  limited,  as  is  proved  by  the  final  paragraph,  which 
"  includes  in  this  kind  of  average  by  a  general  disposition, 
"  all  the  voluntary  damages  and  expenses  made  after  deliber- 
"  ation  for  the  common  good  and  safety  of  vessel  and  cargo ; 
"  that  the  law  does  not  distinguish  between  such  cases,  and 
"  lience  the  partial  damages  resulting  from  a  voluntary  sac- 
"  rifice  in  the  interest  of  all  give  place  to  contribution;  it  must 
"  be  the  same,  for  the  strongest  reason,  in  the  case  of  the 
"  loss  of  the  ship  when  sacrificed  for  the  satety  of  the  cargo; 
'^  that  the  dispositions  relative  to  the  jettison  are  not  appU- 
"  cable  here,*  there  being  no  analogy  between  the  jettison 
"  made  in  the  interest  of  the  ship  which  has  not  produced 
"  its  effect,  and  the  case  of  a  voluntary  stranding  which  lias 
"  operated  to  the  safety  of  the  cargo;  that  in  this  case  equity 
"  demands  that  the  merchandise  saved  by  the  act  of  the 
"  captain  should  contribute  to  tlie  reparation  of  the  damages 
"  which  the  ship  has  sustained."* 

The  Tribunal  of  Commerce  of  IIa\Te  decided  (sitting  of 
Sept.  25,  1860),  that  when  the  master  of  a  vessel  being  un- 
able to  obtain  a  pilot,  and  being  pressed  by  storm  and  the 
necessity  of  making  a  place  of  safety,  should  attempt  the 
entrance  of  a  port,  the  damage  the  vessel  might  receive  in 
such  attempt,  as  by  stranding  or  collision,  was  admissible 
in  general  average. 

1  Referring  to  the  rule  of  the  code  under  article  493,  if  the  jettison 
does  not  save  the  ship  there  is  no  gn*ouiid  for  contribution.  2  jjour  de 
Rennes.  3  Avril,  1841.  See  also  la  "  Sophia  Maria,"  C.  de  Bordeaux,  33 
Feb.,  1839. 

*'  Si  pour  eviter  une  perte  totnle  le  nauf rage  ^'tant  Eminent  le  capitaiiie 
**  prend  le  parti  de  faire  echouer  le  navire,  le  dommage  que  la  vaisseau 
"  aura  souft'ert  et  cause  par  la,  seraavarie  grosse  et  commune.  Yalin  1G8. 

The  damages  suffered  vohmta-rily  to  prevent  a  conision  are  general 
average.    Aix,  31  Dec,  1824  (6, 1, 112 and  S.  26, 2, 113).    Mars,  24  Dec,  1830. 
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Germany. — When  the  ship  has  been  purposely  run  ashore, 
the  damages  caused  thereby  belong  to  geneml  average ;  but 
only  if  prevention  of  sinking,  capture  or  shipwreck  was  thereby 
intended.  An  average  distribution,  however^  is  not  made  if 
the  vessel  is  not  floated,  or  if,  being  floated,  she  is  found  in- 
capable of  repair.^ 

"  Voluntary  stranding  is,  in  many  respects,  to  l)e  compared 
to  carrjing  a  press  of  Siiil.  In  many  cases  it  is  very  ditticult 
to  find  out  whether  the  actual  necessity  existed. 

TJie  expression  may  easily  be  applied  where  in  fact  it  was 
no  voluntary  act ;  and  damage  done  by  the  sacrifice  itself 
can  often,  but  very  insufficiently,  be  proved.  There  may, 
certainly,  however,  be  cases  w4iere  voluntarj^  stranding,  as 
well  as  pressure  of  sail,  ought  to  be  constituted  general 
average,  in  accordance  with  its  fundamental  principles.''*^  But 
the  stranding  is  not  considered  voluntary  when  the  vessel  is 
driving  toward  the  shore,  and  is  simply  guided  toward  the 
most  fevorable  position. 

WTiile  under  the  general  law  the  loss  by  voluntary  strand- 
ing Ls  not  subject  to  contribution  if  tlie  ship  is  not  re-floated, 
the  law  of  Mecklenburg-Scliwerin  adds  to  this  disposition, 
that  where  the  ship,  ha\ing  been  given  up  as  a  w^reck,  is 
saved  by  the  piu'chaser,  contribution  may  be  due  for  the  volun- 
tary stranding.^ 

Holland. — Damage  caused  to  the  vessel  and  cargo,  or 
both,  by  the  vessel  being  voluntarily  run  ashore  to  avoid 
capture  or  total  loss,  or  save  the  ship  or  cargo  from  any  other 
imminent  danger,  is  general  average.'* 

Whether  or  no  the  allowance  depends  upon  the  saving  of 
the  vessel  is  an  open  question.  The  law,  as  laid  down  in  tlie 
code,  does  not  touch  upon  it.^ 

>  Alljremeines  Handelsgetzbucl),  $  708  3**.  Nolte  IF.,  pp.  621,  626. 
*  Keport  of  the  German  Comiuittee  Int.  Genl.  Avg.,  1877. 

3  Manael  Droit  Com.,  Vol.  II.,  p.  977.  This  rule  applies  to  Rostock  & 
Wismar.    *  Wetboek  van  Koophandel,  J  699, 15^.    Molster,  §  53. 

*  "  By  stranding  is  nnderstood  that  a  ship,  havinfi:  got  aground,  remains 
"  fixed,  and  can  be  got  otf,  only  by  extraordinary  measures.  In  the  sense 
"of  this  clause  are  to  be  regarded  as  extraordinary  measures,  the 
"  catting  of  masts,  the  heaving  overboard  or  landing  of  the  cargo,  &c  , 
"  and  as  ordinary  measures  the  heaving  on  the  anchors,  the  working  of 
the  sails,  and  the  like.^-    Amsterdam  Insurance  Regulations. 


140  GENERAL  AVERAGE. 

"  Contribution  is  due  whether  the  vessel  is  re-floated  or 
not,"  writes  Mr.  Driebeck.  "But,''  say  Drs.  Wertheini, 
Asser  and  Hartogh,  "when  not  refloated  the  allowance 
"depends  upon  the  extent  of  the  savings."  While  another 
authority  remarks  that,  "  If  the  vessel  is  not  refloated  there 
"  is  only  the  question  of  salvage  money." 

"  It  cannot  be  denied,"  says  Mr.  Driebeck,  "  That,  as  a 
matter  of  pure  principle,  the  damage  caused  by  an  Intentional 
running  ashoie  to  avoid  capture  or  sinking,  ought  to  be  al- 
lowed in  general  average ;  to  allow  generally  such  damage 
when  the  running  ashore  is  to  avoid  sinkuig  would,  however, 
cause  great  abuses,  as  intentional  stranding  often  means  only 
putting  the  ship  ashore  in  one  place  instead  of  another,  in 
which  case  the  chief  characteristic  of  a  general  average  act 
is  wantuig,  viz.,  the  act  of  voUtion,  for  it  can  scarcely  be  con- 
sidered as  more  than  accidental,  or  as  only  done  to  save  the 
lives  of  those  aboard,  so  that  the  stranding  is  as  profitless  to 
the  ship  and  cargo  as  the  foundering  would  have  been.  For 
this  reason  I  approve  ot  the  article  of  the  German  Code, 
which  only  admits  this  loss  as  general  average,  if  the  ship  is 
floated  and  repaired." ' 

Ceitainly,  writes  Messrs.  Wertheim  &  Rahusen,  if  the  only 
means  of  saving  a  vessel  is  to  strand  her,  their  can  be  no 
(piestion  as  to  a  general  average  contribution,  for  there  is  no 
sacrifice.  If  the  ship  be  not  stmnded,  ship  and  cargo  arc 
unavoidably  lost,  so  that  there  is  neither  for  the  ship  nor  for 
the  cargo  any  loss  resulting  from  the  intentional  stranding  of 
the  ship.  From  this  it  follows  that  there  nnist  be  a  choice 
of  means.^ 

Italy. — Damages  suflered  by  the  vessel  or  by  the  cargo 
from  vohuitary  stranding  to  save  the  vessel  from  tempest, 
capture  or  other  innninent  peril,  are  general  average.^ 

The  right  to  contribution,  however,   depends  upon  the 

1  Observations  to  the  fntemational  G^nl.  Avg.  Com.,  p.  10. 

2  Wertheim  and  Rahusen  to  Int.  Genl  Avg.  Com.,  p.  10.    Molster,  ^  53. 

3  Codicc  di  Coraercio,  $  509, 15^.    Borsari,  ^  1551. 
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sukequent  fete  of  the  vessel,  if  she  is  not  refloated  no 
general  average  is  due. 

Mr.  Acier  wiites :  "  Should  a  ship  go  ashore  vohuitarily  to 
''  save  the  cargo,and  part  of  the  goods  are  saved,  the  value 
""  of  the  goods  saved  is  considered  a  regular  salvage,  which  is 
"  to  be  divided  proportionally  on  the  value  of  the  ship  before 
**  haring  been  ashore,  and  the  whole  value  of  the  cargo  that 
"  was  on  board." 

XoRWAY. — ^Damage  caused  by  deliberately  running  tlu* 
vessel  agiound,  when  she  is  pursued  by  an  enemy,  or  is  no 
longer  in  a  seaworthy  condition,  and  the  escape  fi'oni  ininii- 
nent  danger  is  thereby  sought,  it  is  to  be  paid  for  in  general 
average.* 

Damage  to  canuig,  gilding  or  other  ornamental  work  is 
not  to  l)e  contributed  for.* 

If  the  voluntary  stranding,  writes  ]Mr.  Winge,  is  siujply 
the  selection  of  a  proper  stranding  place,  and  the  vessel 
would  unavoidably  have  gone  ashore,  nothing  is  allowed  in 
general  average  tor  the  losses  resulting  from  the  mere  act 
of  stranding ;  but  subseciuent  sacrifices  for  the  common 
l)eiiefit  will  be  tre<ated  as  usual.  The  right  to  contribution 
is  not  lost  by  the  wreck  or  condenmation  of  the  vessel  sub- 
s<*quent  to  the  stranding. 

Portugal. — Damage  caused  to  the  vessel  or  cargo,  by 
voluntarily  iiinning  the  vessel  ashore  in  order  to  avoid  cai>- 
ture  or  shipwreck,  is  to  be  contributed  for.^ 

Russia. — ^Damage  received  in  consequence  of  voluntary 
stranding  is  considered  a  proper  subject  for  general  average 
contribution,  provided  the  vessel  is  refloated  ;  otherwise  it  is 
considered  simply  a  salvage  case.  Where  the  stranding  is 
imminent,  the  selection  of  place  is  not  considered  a  voluntarv 
act  entitling  to  contribution. 

Spain. — The  Code  is  silent  jis  to  the  damages  rec(»ivcd 
through  intentional  stranduig,  making  mention  only  of  the 
expenses  of  floating  the  vessel  voluntarily  run  ashore.* 

I   I^v  6m  Sofarten,  H9, 4''.    2  n,id,  §  70,  3^. 

3  Cofligo  Commercial,  §  1816, 15°.    1819. 

4  Codigo  de  Comercio,  §  936,  7°. 
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This  shock  or  grounding,  which  is  called  stranding,  is  al- 
ways presumed  accidental  or  casual,  unless  proved  the  con- 
trary,* and  when  the  stranding  is  made  volunfcirily  in  order 
to  save  the  ship  from  sinking,  the  charges  occasioned  by  the 
reparation  of  the  damages  thus  caust^d,  are  included  in  gen- 
eral average.^ 

The  Spanish  Code  provides  in  case  of  j(»ttison,  that  con- 
tribution is  not  due  should  the  ship  not  be  saved,  and  the 
same  rule  has  been  applied  to  cases  of  voluntarj^  stranding ; 
but,  say  the  Commentators,  such  merchandise  as  is  saved, 
should  contribute  to  the  loss  by  jettison,  not  because  the  act 
is  successful,  but  by  reason  of  having  escaped  the  common 
peiil ;  the  same  argument  is  applicable  to  cases  of  volunfciry 
stranding. 

Practically,  Mr.  Vini(»gra  says,  the  damages  to  vessel  and 
cargo,  and  expenses  in  case  of  voluntary  stranding,  are 
usually  treated  as  general  average,  (§  936,  6** )  but  if  the  vesst^l 
be  totally  lost,  the  expenses  and  damages  are  regarded  as 
particular  average  to  the  vessel  and  cargo  respectively ; 
{^^  943,  982)  and,  writing  of  a  case  where  the  only  voluntary 
act,  consisted  of  a  change  of  helm,  the  vessel  bcnng,  appar- 
ently, on  the  i)oint  of  drifting  ashore,  he  says :  "  I  consider 
"  this  a  case  of  general  average.  If  the  efflcjicy  of  an  impend- 
"  ing  danger  to  destroy  vessel  and  cargo,  is  ever  doubted,  then 
"  the  right  to  contribution  is  lost.  The  captain's  and  crew's 
"  declaration  must  be  considered  as  infallible.'^ 

SwEDEX.— All  damage  to  vessel  or  goods  occasioned  by 
deliberately  running  the  vessel  agiound,  when  she  has  be- 
come leaky,  or  ftom  other  causes  is  no  longer  in  a  seaworthy 
condition,  is  to  be  compensated  through  general  average. 

If  the  vessel  is  not  refloated,  no  alloWiUlce  is  made,  but  it 
is  considered  as  a  salvage  operation.' 

AVhere  a  stranding  is  unavoidable,  no  selection  of  place, 
though  deliberately  and  voluntarily  ma<le,  altei-s  the  accidental 
charaeter  of  the  loss,  and  general  average  is  not  due. 

1  Comty,  C  de  C.  p.  343,  n.  4.    2  Ibid,  p.  345,  n.  5. 
3  Sjolat?eii,  §  143,  4^. 
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United  States  of  Colombia. — Tlie  damages  caused  con- 
jointly or  separately  to  the  ship  or  the  cargo  by  voluntary 
stranding  mcurred  as  a  means  of  escape  from  sea  peril,  are 
allowed,  in  general  average  J 

Uruguay. — The  losses  or  iiyiu'ies  caused  by  the  voluntary 
stranding  of  the  ship,  to  prevent  total  loss  by  sinking,  cap- 
ture, &c.,  are  geneml  average.^ 

Venezuela. — There  is  no  rule  in  the  (!ode.  Referring  to 
this,  the  Commentator  says:  "The  enumemtion  of  the  sacri- 
"  fia»s  admitted  as  general  average  is  not  conclusive,  but  the 
"general  principle  is  stated  that  all  damages  voluntarily 
"  caused  for  tlie  common  benefit  of  vessel  and  cargo,  are  of 
"that  character;  we  must  therefore  regard  as  entitled  t4^ 
"contribution,  those  damages  occasioned  by  the  stranding 
"itself,  when  they  have  been  voluntarily  made  for  the  common 
"  benefit.'' 

"If  the  captain,  after  deliberation,  decides  upon  the 
"  necessity  of  entering  a  harbor,  it  may  happen  durhig  the 
"  entrsmce,  that  the  vessel  is  thrown  upon  a  sand  bank  and 
"  grounded ;  in  this  case  the  question  may  arise  whether  the 
"  grounding  may  be  considered  voluntary  and  give  rise  to 
"  general  average. 

"  The  Tribunals  will  decide  ;  but  if  it  is  proven  that  the 
"  measures  resolved  upon  at  the  deliberation,  the  steps  de- 
"  cided  to  be  taken,  could  have  been  executed  without  in- 
"  jiu-y  to  the  vessel,  then  the  stranding  is  not  the  direct  re- 
'*  suit  of  the  deliberation,  not  voluntary,  but  only  the  effec^t 
"  of  a  sea  peril.  In  such  case,  the  damages  sustiiined  would 
"  undoubtedlj'  be  excluded  from  general  average."  ^ 


1  Codigo  de  Comercio,  *  383,  W. 

2  Ibid,  §  1486,  IG^. 

3  Sanojo  ExposicioD,  Vol.  IL,  p  156,  $  148. 
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Section  II. 


Damages  and  Lasses  Incurred  through  Efforts  to  Float  a 

Stranded  Ship, 

Vessel's  material  or  supplies  used  or  injured  in  floating 
a  stranded,  ship ;  such  as  sails  set,  anchors  carried  out, 
machinery  worked,  and  fuel  consumed,  are  to  be  reim- 
bursed in  general  average ;  and  this  whether  the  stranding 
be  voluntary  or  accidental/ 

Damage  caused  by  lighters  or  towboats  to  the  stranded 
ship,  in  the  efforts  to  set  her  free,  is  equally  entitled  to 
contribution,  save  when  occasioned  by  the  mismanage- 
ment or  culpability  of  the  master. 

AVhen  a  vessel  is  aground,  and  sails  are  set,  or  ma- 
chinery worked  for  the  purpose  of  forcing  the  ship  into 
deeper  water ;  it  is  evident  that  the  sails,  spars,  or  ma- 
chinery are  subjected  to  a  strain,  much  in  excess  of  that 
which  would  arise  were  the  vessel  afloat  and  in  motion  ; 
this  excessive  use  the  machinery  and  apparel  are  not 
calculated  to  bear,  and  for  this  reason  contribution  is 
due. 

1  Bedford  Com.  I.  Co.  v.  I'aiker,  2  Pick,  1  (1833). 

Sails  or  other  parte  of  the  vessel  used  to  stop  a  leak  ;  injury  by  takiui? 
niatc^rials  from  one  part  of  a  vessel  to  repair  damages  iu  another,  and 
injury  to  decks  cut  to  extract  cargo  and  let  off  the  water- when  done  in 
lime  of  dauger  for  tlie  common  intereste— are  subjects  for  general 
average    Fireman's  Ins.  Co.  v,  Fitzhugh,  4  B.  Mon.  (Ky.  R.)  160(1843  ) 
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In  practice,  allowance  is  made  for  the  fuel — the  coal, 
oil,  engine  stores,  &c. — consumed  by  a  stranded  steamer 
in  the  efforts  to  get  her  afloat.  The  correctness  of  this 
practice  is  doubtful.  Where  the  stranding  occurs  in  the 
natural  course  of  the  voyage,  and  in  an  accidental  manner, 
the  fuel  used,  though  the  consumption  may  be  excessive, 
is  entirely  analogous  to  an  excessive  use  while  steaming 
against  a  strong  head  wind  or  sea.  The  wages  of  the 
seamen,  it  has  been  decided,  are  not  allowable  in  general 
average  while  engaged  in  working  the  ship  off  a  bank 
upon  which  she  has  accidentally  run  aground  ;  but  the 
materials  of  the  ship,  destroyed  by  them  in  their  labors 
are  properly  contributed  for.  So  it  would  appear  that 
the  machinery  of  a  steamer  injured  by  the  use  to  which 
ifr  is  put  while  working  in  shoal  water,  is  entitled  to 
general  average  allowance,  w^hile  the  fuel  used  in  working 
should  be  rejected.  Injuries  to  a  vessel's  bottom  have 
sometimes  been  admitted  in  general  average  as  caused 
by  the  efforts  to  force  the  ship  afloat.  The  propriety 
of  making  such  allowances  is  very  questionable,  unless 
the  most  positive  proof  i4  obtained  that  such  damage  was 
received  in  getting  off,  and  not  in  going  on  the  reef 

Foreign  Legislation  and  Practice, 

xVbgentine  Republic. — Xo  rule  in  the  Code. 

Austria. — The  loss  or  destruction  of  ship's  niuterial 
thi-ough  the  efforts  made  to  float  a  stranded  ship ;  ropes  or 
hawsers  used  in  towing,  anchors,  cliauis  or  sails  set  or  used, 
or  steamer's  machinery  and  fuel  used,  are  to  be  compensated 
for  in  general  average. 

Where  the  vessel  is  wrecked,  and  the  decks  or  sides  of  the 
vess4,*l  are  cut  or  destroyed  to  Siive  the  cargo,  the  cargo  has 
to  make  good  the  damage  caused  to  the  ship  for  the  purpose 
of  gf  tting  the  goods  off  the  vessel. 
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Belgium. — Tbe  losses  to  vessel's  material,  incident  to  the 
efforts  made  to  float  the  ship  when  aground,  are  usually  com- 
pensated in  general  average;  thus,  boats,  or  anchors  and 
chains  carried  out  are,  if  lost  or  damaged,  contributed  for. 
So,  too,  the  injury  to  a  steamer's  machinery,  and  the  ftiej, 
oil,  &c.,  used  in  workmg.  The  loss  to  sails  set  to  force  off 
the  ship  are,  however,  not  subject  to  such  allowance. 

AVlien  a  vessel's  decks  or  sides  are  cut  to  extract  and  save 
the  cargo,  the  damage  is  at  the  charge  of  the  ship,  if  she  is 
not  refloated ;  but  if  set  afloat  again,  it  is  allowed  in  general 
Average. 

Brazil. — The  damage  to  the  vessel's  material,  such  as 
anchors  and  chains,  by  attempts  to  heave  the  ship  off  the 
the  strand,  is  to  be  allowed  in  general  average.* 

Denmark. — The  injury  done  to  ship  and  ship's  apparel 
in  order  to  float  her  when  she  has  accidentally  got  ashore, 
provided  she  be  taken  off,  and  either  proceeds  on  her  voyage 
with  her  cargo,  or  brings  such  part  of  the  cargo  as  has 
remained  on  board  into  a  safe  port,  is  general  average.^ 

Damage  to  steamer's  machinery,  fiiel,  oil,  &c.,  in  working 
off  the  strand ;  anchors  and  chains  iiyured  or  lost  by  being 
carried  out  and  worked  on ;  or  injury  to  spars  or  sails  set 
for  the  same  purpose,  are  general  average  sacrifices. 

Damage  to  ship's  deck,  cut  while  the  vessel  is  ashore,  in 
order  to  get  out  the  cargo,  is,  in  most  cases,  considered 
general  average.  If  the  vessel  is  condemned  as  a  wreck,  as 
a  rule,  no  allowance  is  made  for  cutting  of  deck.' 

England. — The  damage  to  vessel's  material  in  floating  a 
stranded  ship  is  contributed  for  in  general  average,  through  the 
application  of  the  same  principle  as  admits  it  in  the  United 
States,*  although  the  practical  rule  is  generally  to  confine 
the  allowance  to  the  iiyuries  above  the  water  hue.     The 

1  Codigo  Commercial,  4  764.  4^  15*^. 

2  Iiisiirance  Law,  $  8.    3  On  the  supposition,  probably,  that  such  cut- 
ting does  not  lower  the  value  of  the  wreck. 

4  Arnould  (4th  Ed  )  Vol.  II.,  p.  773,  Baily  p.  73.    Stevens  &  Benecke 
Pliil.,  p.  141.    Lowndes,  p.  64. 
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cost  of  fuel  is  (lisallovved  on  the  gi'ound  that  it  is  only  put  to 
its  proper  and  intended  use,  i.  e.,  feeding  the  furnaces. 

"  Sails  damaged  by  being  set,  or  kept  set,  to  force  a  ship 
"  off  the  ground,  or  to  drive  her  higher  up  the  ground  for  the 
" common  safety,  aie  general  average." *  Damage  by  assist- 
ing vessels,  lighters,  &c.,  is,  when  unavoidable  and  not  the 
result  of  mismanagement,  admitted  in  the  average.* 

FiXLAXD. — The  damages  to  the  ship  occasioned  in  the 
attempt  to  float  her  when  stranded,  are  general  average  if 
the  sti*anding  was  voluntary ;  jf  accidental,  the  damages  re- 
ceived in  getting  oflf  paitake  of  the  same  character.^ 

Fkance. — The  injmies  received  by  the  vessel's  material, 
in  forcing  a  stranded  ship  afloat — ^as  anchors  and  chains,  sails, 
s^pars  or  machinery,  are  made  good  in  geneml  average;  as 
also  the  fuel,  oil,  &c.,  consumed  by  a  steamer  in  the  etforts 
to  get  afloat. 

The  damage  to  the  vessel's  hull  below  water  is  in  Bar- 
deaiix  rejected,  while  that  received  above  the  water  line  is 
admitted  in  contribution. 

In  Brest  it  is  also  rejected  when  mider  water.  In  Boulogne 
no  damage  to  the  vessel's  hull  is  allowed,  save  where  the 
stranding  is  voluntaiy.^ 

Damage  received  from  other  vessels  engaged  in  floating 
the  stranded  ship  is  in  Boulogne  also  rejected,  unless  the 
stranding  be  voluntary;  in  Brest  and  Bordeaux  when  un- 
avoidable, the  dainage  is  admitted ;  when  resulting  fiom 
carelessness,  &c.,  it  is  rejected.* 

I  Report  on  Customs  of  Lloyd's,  p  6. 

'^  Synopsis  5. 

3  Code  Marit,  §  133,  2*>. 

*  Sy^Dopsis,  p.  5.    EmeriKon,  405.    Valin,  Art  44. 

Anchors  and  chains,  sails  or  boats  lost  or  daiuafired  in  forcing  off  a 
stranded  ship,  are  considered  as  general  average  in  Boulogne  and 
lJavr€f  in  Bordeaux  the  question  is  not  settled.  Mars,  15  Avril,  1828 
(M.  9,  1,  337). 

*  Synopsis  6. 

The  steamer  "  India,"  Captain  Higginson,  grounded  in  the  Straits  of 
Yeni  Kale  while  on  her  vo^'age  from  Pagaurog  to  Marseilles.  She  was 
liirhtened  by  the  discharge  oi  apart  of  her  cargo  into  barges,  and  was 
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Damage  done  to  the  stranded  ship  by  cuttuig  a  hole  in 
her,  in  order  to  extract  the  merchandise,  in  case  the  ship 
and  merchandise  are  saved,  and  also  damage  done  by  making 
an  opening  in  the  sides  of  the  ship  to  let  the  water  run  off, 
are  general  average.' 

This  is  not  in  accordance  with  the  practice  of  Havre.  Mr. 
Sorel  says :  "  The  damages  done  to  a  ship  on  the  strand, 
"  when  made  to  save  the  cargo,  is  considered  at  the  particu- 
"  lar  expense  of  the  cargo.'' 

Germany. — The  practice  «n  these  points  is  still  un- 
settled. According  to  the  custom  of  Liibeek  the  loss  or  in- 
jury of  vessel's  materials,  anchors  and  chains,  sails  set  in 
floating  a  stranded  ship,  the  machinery  damaged  in  work- 
ing, and  the  fuel  and  oil  consumed  thereby,  are  all  (•omi)eii- 
sated  in  general  average. 

Dr.  Franck  states  that  allowances  of  this  description  are 
considered  as  authorised  in  accordance  with  the  terms  of 
Article  708,  3^  of  the  Oode.^  If  the  ship  has  been  accidentally 

eventually  got  off.  On  arriving  at  MarseiUes  tlie  Captain  made  a  de- 
mand for  an  adjustment  of  general  average,  comprising  the  hire  of 
lightere,  the  value  of  two  hawsers  destroyed  in  floating  the  steamer, 
and  15  tons  of  coal  consumed  in  getting  the  steamer  off.  VagUano 
and  the  other  consignees  of  the  cargo  contested  the  admission  of  tlie 
coal  in  general  average,  maintaining  that  the  consumption  of  fuel  was 
a  consequence  of  the  norn)al  use  of  the  engines. 

The  Tnbunal  gave  judgment  for  Captain  Higginson^  on  the  ground 
tliat  the  engines  were  intended  for  propelling  the  steamer,  and  that  it 
was  an  exceptional  use  made  of  them  when  tliey  w^ere  employed  to 
turn  tjie  screw  in  sand  and  gravel,  t-o  assist  with  other  supplementary 
means  of  traction  to  give  a  violent  impulsion  to  a  vessel  aground,  in 
order  to  move  it  from  the  bottom  on  wliich  it  was  resting.  As  tlie 
machinery  could  not  be  set  in  motion  without  burning  coal,  the  con- 
sumption during  tlie  period  the  steamer  was  stranded,  and  for  gettini? 
her  off,  formed  part  of  the  extraordinary  expenses  necessitated  for 
floating  her,  and  must  be  classed  as  general  average.  Veixiict  accord- 
ingly, the  costs  of  the  suit  being  also^  admitted  in  geuei'al  average. 
Marseilles  Tribunal,  1879. 

1  Cauvet,  4  354.    Code  §  426. 

2  Allgemcines  Handelsgesetzbuch,  §  708,  3**. 
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stranded,  tlie  expenses  of  getting  ojf,  a}id  tlw  damages  pur- 
posely inflicted  on  sliip  and  cargo  with  this  object,  are  general 
average. 

The  practice  prevailing  in  Hamburg  is  the  same  as  in 
Lubeck. 

In  Bremen^  Mr.  Hack  writes,  losses  of  this  charjicter  are 
generally  not  admitted,  in  accordance  with  a  principle  laid 
down  by  Mr.  Lowndes.  "  To  give  rise  to  general  average, 
"  there  must  be  a  sacrifice  or  expenditure  extraordinary  in 
"  its  nature,  not  merely  the  using  of  ordin.ary  means  to  an 
"  exti"aordinary  degree."  ^ 

The  exposing  of  vessel's  material  Mr.  Ilcick  continues, 
and  steaniei's  machinery  for  such  purposes,  is  not  in  itself  a 
voluntary  sacrifice;  for  the  salvation  of  ship  and  cargo- 
(lei^end  npcm  their  preservation,  and  successfully  doing 
their  office,  and  not  upon  their  being  sacrificed.*  Damage 
to  a  vess(*l's  deck,  cut  open  while  ashore,  in  order  to  extract 
and  save  the  cargo,  is  allowed  in  contribution  in  Bremen^ 
provided  the  vessel  is  got  oft*,  after  thus  being  lightened  of 
her  cargo,  but  is  left  to  tht*,  charge  of  the  cargo,  inasmuch  as 
the  value  of  the  wreck  is  diminished  by  the  measure,  if 
merely  earned  into  gtfect  to  save  the  cargo  alone. 

In  Lubeck^  Dr.  Franck  writes,  this  danuige  is  entirely  at  * 
the  chai'ge  of  the  cargo. 

In  Hamburg^  if  the  vessel  is  lightened  by  the  cargo  being 
taken  out,  and  vessel  and  cargo  partially  or  entirely  are 
saved,  the  damage  to  the  vessel  by  the  holes  cut  in  her 
decks,  is  general  average.  If,  however,  this  measure  be 
entirely  in  the  interest  of  the  cargo,  the  cargo  pays  for  the 
injury. 

In  Stettin  the  damage  or  loss  to  anchors,  chains  or  ma- 
chinery used  in  forcing  a  stranded  shij)  afloat,  will  be  paid  in 
general  average ;   but  the  fuel  and  oil  consumed  in  such 


J  I^wndeA  on  Average,  p.  9. 

2  Allowance  Ir,  nevertlieless,  sometimes  made  in  Bremen,  as  where 
anchors  and  chains  are  broken  or  lost,  in  hauling  off  a  stranded  ship. 
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exertions  are  not  charged  therein.  When  a  vessel's  decks 
are  cut  to  break  out  the  cargo,  the  damage  is  general  aver- 
age, if  the  ship  is  really  saved,  otherwise  the  cargo  has  to 
pay  for  t^ie  damage  according  to  the  depreciation  of  the 
value  of  the  wreck. 

.  The  damage  for  which  contribution  is  due,  extends  to  the 
vessel's  bottom;  but  damage  occasi(med  by  the  vessels 
engaged  in  floating  her,  are  only  general  average  when 
imavoidable,  and  not  the  result  of  carelessness  or  mismange- 
ment.* 

Holland. — When  a  vessel's  materials  or  supplies  are 
damaged  or  consumed,  in  forcing  a  stranded  ship  afloat,  the 
loss  is  to  be  paid  in  general  average. 

Under  this  head  are  classed  sails  set,  or  spare,  machinery 
and  anchor  used,  and  coal  consumed  in  working  the 
engines. 

The  damage  received  by  the  vessel's  deck,  cut  to  extract 
cargo  while  the  ship  is  ashore,  is  not  admitted  in  general 
average  in  Botterdamy  while  in  Amsterdam  it  is. 

The  better  opinion,  however,  appears  to  be  based  upon 
the  motive  of  the  act.  If  it  is  only  done  to  siive  the  cargo, 
the  vessel  being  a  wreck,  it  is  a  particular  average ;  but  if  it 
is  intended  by  such  means  to  float  and  save  the  ship,  it  is  a 
subject  for  contribution. 

In  Amsterdam  the  damage  to  the  vessel's  hull  in  hauling 
her  off,  is  admitted  in  general  average  only  w^hen  the  sti-anding 
was  voluntary ;  in  cases  of  accidental  stranding  the  question  is 
not  settled.  So  also  in  regard  to  anchors  and  chains,  sails 
and  boats  damaged  or  lost  in  floating  the  ship.^ 

Italy. — The  loss  or  injury  to  the  ship's  material  occa- 
sioned in  efforts  to  float  her  when  aground,  as  anchors  or 
chains  in  trying  to  heave  her  off*,  sails  set  for  the  same 
purpose ;  as  also  a  steamer's  machinery  injured,  and  fuel  and 

1  Svnopftis,  p.  5. 

2  Ibid,  pp.  0,  6. 
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engine  stores  consumed  in  such  attempts,  is  to  be  repaid  in 
general  average.  Should  a  vessel  be  on  shore,  and  in  order 
to  save  the  cargo,  the  deck  is  cut,  this  damage  is  classified 
as  general  average,  if  the  vessel  is  put  afloat  and  saved ;  but 
if  she  cannot  be  floated,  no  indemnity  is  allowed  for  the 
damage  caused  to  the  ship,  and  the  expense  for  saving  the 
cargo,  is  considered  a  salvage  charge. 

Norway. — Allowance  is  made  in  general  average  for 
injury  to  vessel's  material,  such  as  anchors  and  chains,  sails 
and  spars,  and  machinery  worked  and  coal  consumed,  for 
the  purpose  of  floating  a  stranded  ship.* 

"  In  no  case,  however,''  writes  Mr.  Moller,  "  is  the  allowance 
to  extend  to  damage  received  by  ^et  sails  through  the  action 
of  the  wind." 

Damage  to  ship's  decks,  cut  to  extract  cargo  while  the 
ship  is  ashore,  is,  he  continues,  charged  specially  to  the 
cargo. 

Mr.  Winge,  writing  of  this,  considers  it  general  average 
under  the  Navigation  Law  (^  69  3^) ;  and  adds :  "  but  if  the 
**  ship  is  wrecked  and  sold,  only  the  diminished  value,  attri- 
"  butable  to  the  holes  being  cut,  is  allowed." 

Peru. — The  Code  is  silent  on  this  point.  In  practice  the 
damage  to  maxjhinery,  anchors  and  chains ;  and  the  loss  of 
fuel,  oil,  etc.,  used  to  float  a  stranded  ship,  are  general  average. 

Portugal. — Damage  to  vessel's  material  through  forcing 
the  ship  off  the  ground,  is  allowed  in  general  average  on 
certain  conditions  only,  as,  if  the  sails  set  are  blown  away 
because  of  the  greater  resistance  offered  by  a  stranded  ship. 

No  allowance  would  be  made  for  the  machinery  within  the 
hull  of  the  vessel,  but  only  for  such  parts  as  the  propeller 
blades  or  the  paddles  iiyured  by  contact  with  the  bottom. 

The  fuel  would  not  be  contributed  for,  as  It  is  jflaced  on 

1  L4)v  om  Sofarten,  §  69,  S?. 
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board  as  one  of  the  stores  of  the  ship ;  should,  however,  coal 
be  put  on  board  of  the  vessel  after  the  giounding,  and  by  its 
use  the  vessel  be  floated,  that  would  be  allowed.  If  vessel 
and  cargo  are  floated  and  saved  by  the  exertions,  any  damage 
to  the  ship  by  cutting  an  opening  in  her  sides  to  take  out 
•  the  goods  would  be  contributed  for ;  if  the  ship  however,  is 
not  released  from  her  position,  tlie  merchandise  saved  and  the 
fi'eight  earned  by  the  delivery,  pays  as  particular  average, 
the  iiyury  to  the  vessel's  wreck.^ 

EussTA. — In  practice,  anchors,  chains  or  Siiils  used  or  set 
to  force  a  stmnded  ship  off  the  gi*ound,  when  lost  or  damage<l 
thereby,  are  allow(Hl  in  general  average. 

The  coal,  oil,  and  other  •engine  supplies  of  a  steamer  are 
also  admitted  in  general  average  when  usihI  for  the  purpose 
of  forcing  oflf  the  strandcnl  vessel. 

Spain. — Loss  or  injury  of  vessel's  materials  to  float  her 
^  when  stranded,  as  anchors,  chains,  sails  strained,  damage 
to  engines,  consumption  of  fuel,  &c.,  is  allowed  in  general 
average. 

Only  in  cases  where  positive  damage  is  occasioned  to  the 
vessel  by  cutting  her  decks  or  sides  to  save  cargo,  is  the  dam- 
age allowed  in  general  average.  But  if  the  vessel  is  a  perfect 
wreck,  so  that  no  damage  is  caused  by  the  cutting,  then  the 
expenses  only  are  borne?  by  the  cargo. 

Sweden. — The  damage  done,  or  the  sacrifice  made  to  the 
appurtenances  belonging  to  the  vessel  in  getting  her  off  the 
ground  is  general  average ;  ^  herein  are  included  loss  or  injurj- 
to  anchors  and  chains,  sails  set,  steamer's  engines,  and  coal 
and  supplies  for  working. 

The  injury  to  vessel's  decks  cut  to  extract  the  Ciirgo,  when 
made  in  the  interest  of  the  ship  as  well,  is  also  general 
average. 

1  See  Lowiides,  p.  iH7. 

2  SjohigCD,  §  14J},  3^^  4^. 
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UxiTED  States  of  Colombia. — The  damage  to  the  ship, 
done  to  extract  and  save  the  goods,  is  general  average.* 

Uruguay. — There  is  no  rule  in  the  Code. 


Vexezuela. — According  to  the  Code,  the  damage  which  is 
snflFered  by  the  ship  or  the  cargo,  because  of  operations  for 
the  safety  of  ship  and  cargo,  is  general  average,*-*  and  it  is 
customarj'  to  allow  under  this  rule,  the  sacrifice  of  vessel's 
material  to  float  a  stranded  jship. 

»  C  de  C,  *  282, 12^. 

2  Codigo  de  Com.,  ^  607,  4^ 
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Section  III. 

By  Scuttling  Shipy  or  Pouring  Water  Down  the  Hold  to 

Extinguish  ji  Fire. 

It  has  been  quaintly  said,  that  little  difference  ex- 
isted in  theory  between  "bringing  the  cargo  to  the 
water,  and   bringing  the  water  to   the  cargo ; "  and  so 

■ 

it  has  been  held  that  the  damage  caused  to  the  vessel 
or  the  merchandise,  by  the  introduction  of  water  into  the 
ship's  hold  to  extinguish  a  fire  which  has  broken  out 
there,  falls  entirely  within  the  rule  "  de  jactu,^^  and  is 
subject  to  contribution  through  general  average. 

**  Wliere  a  vessel  or  its  cargo  takes  fire  witliout  the  fault  of  the  crew, 
"  the  damage  done  by  the  application  of  water  or  steam  in  extinguishing 
**  the  fire,  and  by  tearing  up  pai*ts  of  the  vessel  in  order  to  get  at  it,  is 
*'  general  average.  The  danger  is  a  common  one,  and  the  cost  of  the 
"  remedy  must  be  common.  It  was  a  sacrifice  for  the  common  safety, 
"  for  it  was  intentionally  injuring  or  destroying  all  that  part  of  the  cargo 
"  that  could  be  thus  affected  by  water,  in  order  tq  save  the  rest." 

The  entire  damage  by  water  was  allowed,  without  regard  to  any 
damage  by  fire  which  might  have  previously  reached  the  same  packages, 
and  the  attorneys,  on  neither  side,  appear  to  have  noticed  any  difference 
of  law  between  such  cases-  Nimick  v.  Holmes,  25  Penn.,  St.  Rep.,  366 
(1855).    Still  the  practice  in  Philadelphia  is  similar  to  that  of  New  York. 

In  Crocket  v.  Dodge,  3  Fairf.  (12  Me.)  190  (1835),  a  case  of  a  voluntary 
sacrifice  of  a  cargo  of  lime  for  the  preservation  of  the  vessel  by  scuttling 
her ;  it  was  held  that  the  owners  of  the  cargo  had  no  claim  agi^ust 
the  owners  of  the  vessel  for  contribution  upon  the  principle  of 
general  average,  if  at  the  time  of  the  sacrifice  of  the  cargo,  there 
was  no  possibility  of  saving  it.  While  lying  at  a  wharf  loading 
the  cargo  of  lime  took  fire.  Weston,  C.  J.,  said :  **  If  the  lime  in  the 
"  condition  in  which  it  then  was,  could,  by  no  possibility,  be  saved,  it 
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It  matters  not  how  the  water  be  applied  to  put  out  the 
fire,  whether  through  openings  in  the  deck,  or  by  scut- 
tling or  sinking  thq  ship. 

"was  of  no  value,  and  the  owner  4ost  nothing  by  the  coiifbo  pursued. 
"  The  impossibility  of  saving  that  which  had  been  destroyed,  it  may,  in 
"  most  cases,  be  difficult  to  establish  by  proof,  and  yet,  unless  it  be 
"made  to  appear  to  the  satisfacHon  of  a  jury,  the  claim  of  contribution, 
which  is  a  favored  one,  is  to  be  sustained." 

The  Court  ordered  a  new  trial  to  leave  to  the  jury  the  question  of 
possibility,"  which  had  not  before  been  passed  upon. 
This  case  is  often  incorrectly *q noted  as  disallowing  the  claim;  it 
simply  states  a  principle,  that  if  no  chance  of  Siiving  the  property 
existed,  it  could  not  l)e  said  to  be  sacrificed. 

The  damagCvS  received  by  the  ship  from  lioles  cut  in  the  deck  to  pour 
water  in  the  hold  and  extinguish  a  fire,  as  weU  as  the  damage  received 
by  the  ship  from  the  swelling  of  the  cargo,  arising  from  the  water  let 
in  the  vessel,  are  proper  subjects  of  general  average.  Nelson  v.  Belmont, 
5  Duer.,  333  (1856). 

Tlie  question  came  up  in  Slater  r.  The  Hayward  Rubber  Co.,  20  Conn. 
128  (1857),  where  certain  packages  stowed  upon  the  deck  of  a  propeller 
navigating  Long  Island  Sound  were  by  some  means  set  on  fire,  and  in 
that  condition  jettisoned,  it  being  considered  impossible  to  extinguish  the 
flames  in  any  other  way.  The  Court  in  delivering  judgment  against 
the  claim  f oi;  contribution  said :  Ellsworth,  J.  "  It  appears  by  the 
"  finding  that  the  goods  claimed  to  l)e  jettisoned  were  in  a  burned  or 
**  burning  condition,  and  that  if  any  were  not  burned  or  burning  they 
would  certainly  have  been  burned  had  they  not  been  cast  into  the  sea. 
We  say  then  that  the  loss  did  not  arise  from  the  jettison,  but  was  to 
all  intents  and  purposes  complete  and  absolute  before  the  jettison, 
the  goods  had  ceased  to  be  of  value  unless  the  fire  upon  them  could 
l)e  extinguished  by  the  wat€r,  and  that  could  be  done  only  by  existing 
**  them  into  it.  They  were  thrown  overboard  of  necessity,  not  of 
•*  choice  or  selection,  that  they  might  be  saved  from  themselves,  if  I 
"  may  so  express  myself,  from  the  fire  which  was  in  them  and  upon 
"  them.  The  veiy  act  which  is  said  to  be  the  sacrifice  of  destroying  a 
"  part  in  order  to  bring  safety  to  the  rest,  is  the  very  act  which  saved 
**  whatever  of  value  was  saved  to  the  owners  of  the  part  claimed  to  be 
"  sa<^rificed. 

*•  The  water  into  which  they  were  thrown  extinguished  the  flames, 
"  and  the  boats  which  came  to  render  assistance  picked  up  the  goods 
"  and  saved  what  otherwise  had  been  totally  lost  to  their  owners.  The 
**  whole  deck  cargo  was  involved  in  one  unavoidable  ruin,  and  not  a 
"  particle  of  it  could  have  been  saved  but  by  the  ejection  of  it  into  the 
**  sea-  If  the  vessel  and  cargo  under  deck  were  benefited,  as  they 
**  donbtless  were,  by  getting  the  fire  out  of  the  vessel,  it  cannot  in  any 
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The  danger  is  a  common  one,  and  the  remedy  must 
be  common  also. 

While  the  Courts  have  in  general  terms  laid  down  the 

"  just  sense  be  said  to  be  by  a  voluntary  sacrifice  of  a  part  to  save  the  rest, 
"  but  rather  by  being  delivered  from  a  nuisance,  as  part  of  a  cargo  of 
"  spoiled  fruit,  or  corrupted  fish,  caused  by  the  leaking  of  the  vessel  is 
**  cast  overboard^  t.o  save  the  crew,  the  vessel  and  the  voyage  from 
"  their  deleterious  and  destructive  effects.  The  truth  is  the  only  eflTect 
"  and  purpose  of  this  misnamed  jettison,  was  to  rescue  whatever  could 
"  be  rescued  from  this  local  and  partial  peril,  and  not  to  sacrifice  a  part 
**  equally  entitled  to  be  saved,  in  order  to  afford  deliverance  and  safety 
"  to  the  rest.  In  the  next  place  we  say-  if  there  has  been  a  loss  by 
**  the  throwing  overboard,  it  was  not  a  voluntary  sacrifice  of  part  to 
"  save  the  rest.  There  was  not  room  to  exereise  choice  or  election,  or 
"  even  deliberation,  the  goods  were  on  tire  and  they,  of  all  the  cargo 
*'  must  be  cast  into  the  sea,  the  safety  of  the  crew,  vessel  and  C4irgo 
**  required  it.  The  captain  would  have  betm  in  fault  and  responsible  if 
"  he  had  acted  otherwise.  The  crew  would  have  done  it  without  his 
"  advice  or  concurrence,  and  so  could  the* passengers,  if  there  had  been 
"  any,  and  anybody  else  wlio  had  access  to  the  vesseb 

**  It  is  then  nothing  of  choice,  selection,  deliberation  or  free  and 
"  voluntary  action.  If  the  fire  was  let  alone,  it  would  set  the  vessel  on 
*'  fire,  for  like  putrid  fish,  goods  in  a  burning  state,  having  the  cause  of 
"  destruction  within  themselves,  would,  if  not  thrown  overboard,  have 
"  destroyed  everything  about  them.  *  •  Now,  to  me*it  seems  little 
"  less  than  a  paradox,  that  if  a  captain  whose  vessel  is  doomed  to 
"  destruction,  by  stranding,  should  consider  and  select,  for  his  coni- 
"  pulsory  going  ashore,  the  place  least  perilous  to  himself  and  vessel, 
"  and  least  destructive  to  what  might  happen  to  escape  the  general 
"  destruction,  such  preference  is  the  incurring  a  voluntary  sacrifice 
•*  which  entitles  him  to  call  for  contribution.  *  Save  himself  who  can '  la 
"  a  maxim  much  more  applicable  to  such  a  case.  When  a  captiiin  finds 
"  thsit  his  vessel  must  go  on  shoi'e,  and  he  exerts  liimself  to  go  on  in  a 
**  safe  place,  rather  than  a  more  dangerous  one,  he  no  more  makes  a 
**  voluntary  sacrifice,  than  when  in  navigating  his  vessel  he  choses  a  safe 
"  channel  rather  than  a  hazardous  one,  or  changes  his  course  to  avoid  a 
'*  rock  or  shoal.    *    o    *    * 

"  May  we  not  well  say  that  the  ejected  cargo  was  lost,  so  far  jus  it  was 
"  ultimately  lost,  before  it  was  ejected,  and  not  by  reason  of  that  act, 
"  that  it  was  of  no  real  or  material  value  at  the  time,  and  certainly 
"  made  of  no  less  value  by  means  of  the  act  of  jettison,  and  tha*t  ejee- 
**  tion  of  that  specific  property  was  scivrcely  an  act  of  free  will  at  all, 
"  and  certainly  not  of  free  choice  and  selection.  I  feel  confident  that 
"  this  is  not  a  case  of  jettison,  the  selection  of  some  part  of  the  cargo 
"  standing  on  an  equality  with  the  rest,  in  order  to  save  the  rest  from 
*'  a  common  peril,  but  rather  of  special  necessity  and  duty,  a  thin^ 
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rule  as  above  stated,  in  practice  the  allowance  to  cargo 
for  water  damage  is  limited  to  such  bales  or  packages  as 
at  the  time  of  the  application  of  the  water  were  untouched 
by  fire ;  if  otherwise,  they  are  regarded  as  worthless,  or, 
rather,  it  is  assumed,  that  being  in  flames,  the  water  pro- 
duced no  injury,  but  a  benefit ;  as  otherwise  the  whole 
value  would  have  been  consumed.* 


"done  to  tliis  paiticiilar  part  of  tlie  cargo  to  save  it  from  it8elf, 
*•  and  to  prevent  its  destroying  the  rest  of  tlie  cargo  and  the  veHsel.  It 
"  remains  tiiat  we  consider  wiiether  the  throwing  over  this  burning 
"  cargo  was  an  act  done  to  deliver  the  general  property  from  a  common 
"  peril.  We  are  much  inclined  to  believe  that  a  common  peril  is  one 
**  which  is  from  without,  such  as  the  seas,  wind,  waves,  rocks,  shoals, 
pirates  and  the  like. 
Certain  it  is,  we  have  found  no  case  of  a  diiferent  cliaracter,  none 
**  arising  from  the  state  and  condition  of  the  cargo,  as  fruit  or  tish  in  a 
*'  putrid  state,  whether  it  arises  from  the  nature  and  inherent  qualities 
"  of  the  cargo,  or  has  been  superinduced  by  water  getting  upon  it,  from 
'*  some  cause  wholly  unavoidable  and  involving  no  fault  in  the  carrier. 
'*  It  is  doubtless  true,  in  a  sense,  that  a  peril  by  fire  threatc'us  the  whole 
**  property,  but  this  is  not  enough  to  make  the  loss  one  of  the  peculiar 
"  character  denominated  a  jettison. 

"  The  peril  is  general,  but  the  cause  is  not.  The  latter  is  special, 
*'  local  and  peculiar,  and  when  removed  the  rest  remains  uninjured  and 
"  secure" 

«  Judge  Duer,  in  Lee  r.  Grinnell.  5  Duer,  400  (1850),  said:  "  The  cut- 
"  ting  away,  so  far  trom  being  a  saeritice  of  the  masts  and  s])ars,  was  a 
measure  for  their  preservation.  So  far  from  destroying  anjr  value 
which  they  then  had,  it  was  the  only  means  by  which  any  part  of 
"  their  original  value  could  be  restored  and  saved."  Mr.  Justice 
Hoffman,  in  expressing  his  dissent  from  these  views,  said:  "The  fore- 
stay,  the  foretop  mast  stiiy,  the  mainmast,  the  miz^en  and  spanker 
masts  were  voluntarily  cut  away.  The  heads  only  of  the  masts  were 
on  fii-e.  Tliey  were  destroyed  after  they  fell  on  deck.  So  the  spars 
"  had  received  no  material  damage  and  were  burnt  on  deck.  ♦  ♦  o 
"  The  evidence  f'hows  that  these  articles  were,  at  tlie  moment  of  the 
"  act  of  destruction,  of  an  appreciable  and  C(msiderable  value.  Had 
**  they  fallen  into  the  dock  and  been  reclaimed,  they  would  certainly 
**have  yielded  a  considerable  sum  to  the  owners.  In  continuation, 
however,  he  remarks:  "  My  own  examination  has  thus  led  to  the  con- 
*'  elusion  that  in  the  present  case  the  damage  to  the  masts,  spars,  railing 
"  and  some  other  articles,  would  have  proved  a  case  for  general  average, 
"  had  the  result  of  cutting  them  away  been  tinally  successful." 
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Here  ^ve  have  the  application  of  a  rule  to  parts  of  the 
adventure  contrary  in  principle  to  those  affecting  the  ship 
as  a  whole.  For  the  ship  may  be  on  fire  in  part,  and  yet 
riot  thereby  be  condemned  to  total  destruction,  nor  obliged 
to  forego  contribution  for  damages  received  in  subduing 
the  flames.  Or  the  vessel  may  be  leaking  and  strained, 
and  yet  entitled  to  compensation  for  injuries  from  voluntary 
stranding. 

The  "  Buckeye,"  7  BisseU's  R.  34  (1863).  The  water  damage  received 
by  the  goods  in  a  buruing  eliip,  where  the  water  was  poured  in  to 
extinguish  afire,  was  held  to  be  not  a  case  of  general  avei-age,  Davis,  J. 
"  It  is  a  principle  founded  in  the  highest  equity,  that  when  the  ship 
"  and  cargo  are  in  imminent  peril,  and  the  wiiole  venture  is  tlireatened 
"  with  destruction,  if  any  portion  of  the  cargo  or  8hip,*are  saciiiiced  to 
"  save  ther  common  venture,  then  the  whole  should  contribute  to  pay 
"  the  loss  incurred  for  this  purpose.    Is  this  such  a  case  H 

"  The  ship  was  not  scuttled,  no  plank  was  broken,  nor  was  the  cargo 
"  saciificed  or  intended  to  be  sacriticed.    And  there  is  nothing  to  show 

that  there  was  any  intent  to  transfer  the  peril  from  tlie  vessel  to  tlie 

particular  goods.  It  may  be  said  that  the  water  could  not  be  thrown 
"  into  the  hatches  without  ii^uring  the  goods.  This  is  so,  but  to  bring 
"  the  case  within  the  doctrine  of  general  average,  there  must  have  been 
"  a  particular  voluntaiy  purpose  to  destroy  these  goods,  or  to  impei'il 
"  them." 

"  It  is  true  the  water  injured  the  goods,  but  it  was  not  a  foreseen  or 
"  intended  consequence,  and  in  what  was  done,  the  safety  of  the  common 
"  venture  was  not  thought  of.  The  water  was  used  to  extinguish  the 
"  flame^  without  reference  to  the  cargo,  and  although  the  captain 
"  hazarded,  he  did  not  intend  to  destroy  them,  nor  were  they  selected  to 
"  suffer  the  peril  in  place  of  the  whole,  in  order  to  save  the  remainder. 
"  This  must  be  done,  in  order  to  bring  the  case  within  the  principle  of 
"  general  average,  as  announced  by  the  Supreme  Court  in  Barnard  i\ 
"  Adams,  10  How*.,  370." 

There  are  some  phases  of  this  question  that  have  never  been  decided 
in  this  count ly — for  instance,  the  Ciise  of  the  ** Alice  Muir,"  decided  by 
the  Supreme  Court  of  Mauritius,  raised  the  question  of  liability  for 
mules  suffocated  by  the  smoke,  due,  it  was  claimed,  to  the  absence  of 
ventilation,  caused  by  battening  down  the  hatehes,  in  order  to  extin- 
guish a  fire  on  shipboard.  The  loss  by  suffocation  was  claimed  in 
general  average  as  the  result  of  a  voluntary  act  for  the  common  good. 
The  Com  t  found,  as  a  matter  of  fact,  that  the  mules  were  overcome  b v 
the  smoke  before  the  hatches  were  closed,  and,  consequently,  dismissed 
the  claim  We  gather  from  the  judgment,  however,  and  the  langna^^e 
of  the  Court,  that  liMd  the  mules  been  suffocated,  as  it  w^as  claimed  thej- 
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How  would  this  rule  be  applied  to  cargo  in  bulk  as 
grain  or  timber  I  It  is  not  only  incorrect  in  principle, 
but  is  one  of  those  arbitrary  customs  entirely  useless  in 
practice.^ 

Foreign  Legislation  and  Practice. 

Arge:ntene  Kepublic. — ^The  Code  says,  if  to  stop  a  fire 
in  some  port  or  roadstead,  a  ship  is  ordered  to  be  scuttled  as 
a  necessary  step  to  save  the  rest ;  this  loss  is  considered  a 
eomnion  average,  to  which  the  other  vessels  saved  must 
contribute.^ 

The  same  principles  would^  undoubtedly,  be  applied  to 
cases  where  ship  and  ctirgo  were  alone  in  peril  fioni  the  lire, 
and  were  saved  by  the  scuttling. 

Austria. — Where,  in  extinguisliing  a  fire  on  shipboard, 
cargo  in  the  hold  is  injured  or  destroyed  by  water,  all  the 
damage  so  occasioned  is  to  be  allowed  in  general  average. 
So,  if  a  package  on  fire  is  damaged  by  water,  the  water 
damage  is  general  average. 

Belgium. — Damage  done  to  goods,  ship,  or  ship's  material 
by  water  poured  into  the  hold,  or  by  scuttling,  to  extinguish 
a  fire,  is  replaced  by  general  average  contribution,     "  The 

were,  their  owner  would  have  been  entitled  to  general  average  contri 
bntion  (Victora  v.  Anderson). 

Somewhat  the  same  question  has  been  discussed  in  this  country,  in 
relation  to  animals  on  shipboard  suffocated  by  the  closing  of  hatches 
and  ventilators,  when  such  action  was  necessary  for  the  general  safety. 
Such  cases  present  some  of  the  essential  features  of  a  general  average 
iwicrifice,  the  common  peril,  and  the  voluntary  act  to  avert  it.  But  where 
shipments  are  of  such  a  character  that  an  ordinary  act  of  navifiration, 
^ill  imperil  or  destrov  them,  the  shipper,  we  think,  must  be  field  to 
have  accepted  such  rrsk,  when  the  shipment  was  made ;  and  be  entitled 
to  no  contribution  in  the  event  of  loss  by  such  a  peril. 

Parsons  M.  Law,  Vol.  I.,  p.  317.  lb.,  M.  I.,  Vol.  II.,  p.  307,  Phillips, 
§  1316. 

>  The  jettison  of,  or  injury  to  burning  packages,  is  entirely  analogous 
toa  sacriticeof  wrecked  spai-sor  rigging.  In  both  cases  it  is  the  sur- 
render of  that  which  has  been  but  partially  damaged  by  the  elements, 
and  of  that,  which,  if  we  may  ignore  the  peril  present  at  the  moment  of 
jactus,  has  an  appreciable  and  tangible  value. 

*  Codigo  de  Comercio,  §  1477. 
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"  loss  or  the  damage  occasioned  to  the  ship  or  the  cargo  by 
"  the  means  employed  to  extinguish  a  fire  on  board,  is,  in  our 
"  opinion,  to  be  admitted  in  gross  average.  It  is  not  right  to 
"  comprehend  in  this  admission,  the  damage  already  caused 
"  by  the  fire,  as  this  is  particular  average ;  but  where  pack- 
"  ages  are  damaged  by  both  water  and  fire,  the  damages  are 
"  to  1)6  estimated  separately,  and  placed  in  their  respective 
"  averages."  ^ 
The  water  damage  on  a  burnt  bale  is  thus  contributed  for. 

Chili. — The  damage  intentionally  caused  to  the  ship  to 
extinguish  a  fire  or  facilitate  the  drainage  of  water,  and  any 
loss  occasioned  as  a  consequence  of  these  operations,  are  to 
,   be  included  in  general  average.^ 

Denmark. — Damage  voluntarily  done  to  prevent  a  fire, 
or  to  extinguish  one  which  has  broken  out,  is  allowed  in 
general  ^iverage,  while  the  damage  done  by  the  fire  itself  is 
not.' 

Damage  by  cutting  holes  in  the  deck,  pouring  in  wat^T, 
scutthng,  &c.,  is  thus  allowed.  When  a  package  is  both  fire 
and  water  damaged,  the  fire  damage  is  particular  average, 
while  the  water  damage  is  general  average. 

EngLxVND. — Until  very  recently  the  damage  caused  to 
cargo  by  scuttling,  or  by  pouring  in  water  to  extinguish  a 
fire,  was  excluded  from  general  average.  Allowance  was 
made  for  holes  cut  in  the  vessel  to  introduce  hose,  &c. ;  and, 
where  the  vessel  was  scuttled,  the  cost  of  repairing  the  scuttle 
holes  was  contributed  for,  but  the  damage  to  the  cargD  and 
other  parts  of  the  vessel  was  disregarded.* 

In  a  case  lately  tried,  however,  by  the  Court  of  Queen's 
Bench,*  it  was  decided  that  the  damage*  received  by  the 
cargo  was  entitled  to  contribution.® 

1  Kneels  and  Van  Peborf^h  Memoire  Int.  Genl.  Avg.    Com ,  p.  85. 

2  Codigo  de  Comercio,  ^109«,  l^*". 

3  Insurance  Law,  §  15. 

4  Lowndes,  p  149.   Arnould  (4th  Ed.)  Vol.  II.,  pp.  760,  773.     Bally,  pp. 
11,  4<)t  81. 

5  Stewart  r.  West  India  &  Pacific  S.  S.  Co.,  L.  R,  8,  Q.  B.,  88  (1873) 
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Tlie  wat<*r  (liiinage  on  bales  touched  by  fire  is  not  contri- 
buted for.  Tliis  (luestion  was  brought  iH^fore  the  Average 
Adjusters'  Association  in  1875,  and  the  resohitiou  in  the 
note  was  unanimously  adopt<5d.^ 

and  p.  363.  Upon  appeal  the  validity  of  the  a^eement  as  fco  BritiBh 
costom  was  sustaiued  ;  but  the  Court  carefuUy  rcfi-aiued  from  express- 
inj?  an  opinion  rej^rding  the  correctness  of  such  an  allowance  in  preneral 
average.  This  was  an  action  brought  by  the  owners  of  a  lot  of  bark, 
j^hipped  on  board  of  a  vessel  belonging  to  the  defendants,  to  recover 
for  the  loss  of  said  bark  in  general  average- 

The  loss  was  caused  by  water  poured  into  the  vessel  to  extinguish  a 

fire,  which  broke  out  on  board  the  ship  as  she  was  lying  at  Santa 

Martha,  and  the  phiiutitfs  sought  to  make  the  defendants  liable  for  the 

loss  oex^asioned  by  the  water,  as  for  a  general  average  contribution ; 

their  pniperty  having  been  voluntarily  sacrlHced  for  the  general  good. 

The  Court  in  delivering  judgment,  cited  a  passage  from  an  American 

decision,  to  tlie  effect  "  that  when  a  vessel  or  its  cargo  takes  fire  without 

the  fault  of  the  crew,  the  damage  done  by  the  application  of  water  or 

steam  in  extinguishing  the  fire,  and  by  tearing  up  part  of  the  vessel  in 

order  to  get  at  it,  is  general  average."    The  Court  quite  agreed  with 

this  conclusion,  and  if  the  present  case  depended  wholly  on  the  common 

law,  applicable  to  general  average  losses,  the  plaintiffs  would  be  entitled 

tfi  recx>ver.    But  as  it  appeared  that  the  bark  was  shipped  under  a  bill 

of  lading,  containing  these  words,  "average^  if  any,  to  be  adjusted 

according  to  British  custom,  and  it  was  found  to  be  a  fact,  that  according 

to  the  custom  of  British  Average  Adjusters,  a  loss  of  this  description 

is  not  treated  as  general  average,  the  case  must  be  decided  according  to 

the  custom,  and  in  favor  of  the  defendants.    It  was  to  be  hoped,  the 

Court  added,  that  in  future  there  would  be  no  diflfei-ence  between  law 

and  custom,  on  this  point,  and  that  Average  Adjusters  would  act  on  the 

law  as  now  declared,  and  that  bills  of  lading  would  also  be  framed  in 

accordance  with  it.     The  present  practice  is  in  accordance  with  this 

decision. 

So  alsp  in  Ackard  r.  Ring,  31  L.  T.  N.  S.,  047  (1875).  Aspinwall  r. 
The  Merchant  Shipg.  Co.,  L.  J.,  45  Com.  Law.,  647  (1876).  This  case  is 
not  reported,  it  is  referred  to  in  Schmidt  v.  Koyal,  M.  S.  S.  Co.  L.  J.,  45 
Com.  Law,  p.  640  (1876),  where  the  same  case  was  decided.  In  this  last 
ease  the  point  was  presented  that  liability  for  loss  by  fire,  being  specifi- 
cally excepted  under  the  bill  of  lading ;  no  loss  by  water  damage,  occa- 
sioned while  putting  out  the  fire,  could  be  at  the  ship's  charge.  The 
Coait  denied  the  justice  of  this  position,  remarking  that  this  clause 
«*ould  not  l>e  considered  to  exemi)t  them  from  their  contribution  in 
general  average,  though  caused  by  a  fire. 

^  "  Th©  goods  in  a  ship  which  is  on  fire,  or  the  airgo  of  which  is  on 
•*  tilt?,  affected  by  water  voluntarily  used  to  extinguish  such  tire,  nhaU 


162  GENEKxVL  AVEEAGE. 

Finla:sd. — Tlie  damage  occasioned  to  the  ship  or  cargo 
by  the  measures  fciken  against  a  fire  which  has  broken  out 
on  board,  or  otherwise  menaces  tlie  ship,  is  allowed  m 
general  average.^ 

France. — Although  the  Code  makes  no  express  juovision 
on  this  subject,  in  i)ra(*tice  (and  this  is  approved  by  the 
Couits)  it  is  customary  to  charge  in  genei*al  average  the 
damage  reciMved  by  both  ship  and  cargo,  by  scuttling,  cutting 
holes  in  decks,  pouring  water  down,  &c.,  in  order  to  ex- 
tinguish a  fire.- 

The  damage  occasioned  by  the  water,  sjiy  MM.  Horches- 
ter  and  Siicr^,  which  serves  to  extinguish  a  fire  on  board,  is 
similar  to  the  damage  resulting  from  a  jettison  into  the  sea.^ 

When  a  package  is  damaged  by  two  causes,  as  fire  and 
water,  the  water  damage  is  allowed  as  general  average ;  while 
the  fire  dcimage  is  particular  average  to  the  merchandise 
injured. 

In  virtue  of  the  last  partigiaph  of  Article  400,  writes  Mr. 
Emile  Sorel,  the  openings  made  in  the  ship  or  hatches  for 
the  introduction  of  water  into  the  hold,  (constitute  an  expense 
reput^id  general  average ;  the  portion  of  the  cargo,  or  of  the 
ship,  injured  by  the  fire,  is  considered  as  paiticular  averagt* 
to  the  ship  or  to  the  cargo,  as  under  403. 

If  a  case  of  merchandise  on  fire  is  damaged  by  the  wati*r 
thrown  into  the  flames,  the  iiyury  occasioned  by  the  wati*r  is 
a  general  average,  while  that  caused  by  the  fire  is  classed  its 
particular  average. 

In  Bresty  Bordi'aux  and  Boulogne  the  damage  to  cargo, 
either  by  scuttling  ship  or  pouring  water  down  into  the  bold 
in  order  to  extinguish  the  fire,  is  not  regarded  as  a  genenil 
average.^     This  same  rule  applies  in  Brest   as  to    sliij) 

"  not  be  the  subject  of  general  average,  if  the  packages  so  afifected  be, 
"  tlieinselves,  ou  fire  at  tlie  time  the  water  was  tlirowu  unon  them.*' 

Victora  r.  Anderson,  Sup.  Ct.  of  Mauritius,  Reported  Mitchcirs  Mar. 
Itegister.    1  Code  Maritime,  §  133,  7<». 

2  Brindeau  c.  Currie  Trib.  de  Com.,  Havre,  1869, 3,  37.     Cour  d'Api>ol 
de  Rouen,  July  30, 1870.    Cour  de  Havre,  30  Dec,  1867.    Frignet,  §  377. 

3  Manuel  Droit  Com.,  Vol.  II.,  p.  737.    Caumont  Diet.  Droit  Mar.  724. 
^  Synopsis,  p.  6. 
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damaged  by  scuttling,  &c. ;  but  in  Bordeaux  and  Boulogne 
such  injury  is  allowed  in  general  average.* 

GBRMLVNr. — The  damage  necessarily  inflicted  upon  a  ship 
by  scuttling,  pouring  water  into  the  hold,  &c.,  as  also  the 
loss  occuning  to  the  merchandise  through  the  same  act,  is  to 
be  compensated  for  in  general  average. 

Mr.  Hack  writes,  that  this  is  considered  as  a  general  aver- 
age, provided  the  efforts  are  made  to  save  both  sliip  atid 
rargo,  and  only  as  far  as  the  diimages  are  proved  to  have 
been  occasioned  by  those  efforts. 

According  to  the  customs  of  Hamburg  and  LubecJc,  the 
allowance  for  damaged  cargo  is  to  be  strictly  confined  to  the 
packages  or  bales  untouched  by  the  fire.  Under  the  practice 
of  Hamharg^  anterior  to  the  adoption  of  the  German  Code, 
while  the  cargo  damage  would  in  theory  be  admitted  as  gen- 
eral average,  in  practice  it  would  be  disputed.*  By  the 
Bremen  rules,  however,  if  the  extent  of  the  water  damage 
can  be  proven,  that  is  allowed  for,  regardless  of  the  extent  of 
the  previous  fire  damage.  This  last  is  also  the  practice  at 
Stettin. 

HoiiiiAND. — ^xVUowance  is  made  in  general  average  for 
damage  to  ship,  or  the  goods  in  her,  by  efforts  to  extinguish 
a  fire  on  board,  as  by  cutting  holes  in  the  deck  and  introduc- 
ing water,  scuttling,  &c.,  &c.  ^ 

Regarding  the  damage  by  water  to  a  bale  already  on  fire, 
Mr.  Driebcck  wi'ites :  "  If  the  fire  of  this  bale  is  endangering 
"  the  wJwle  prapertyj  the  damage  by  extinguishing  it  must 
"  be  made  good  by  general  average."  ^ 

1  Synopsis,  p.  7. 

2  SynopBiSy  p.  6.  See  also  p.  1:^,  Eeport  of  the  German  Com.,  Antwerp 
Oenl.  Arg.  Congress,  1877. 

3  Molster,  Handboek  von  Avaryen  (1858)  S.  36. 

*  This  question  must  be  considered  an  open  one.  Mr.  Drieb<M'k'fi 
opinion  is  expressed  above.  Drs.  Wertheim,  A8H<^r  and  Ilartogii  consider 
the  water  damage,  if  it  can  be  ascert-aiiied,  a  subject}  for  contribution. 
>U^sgr8.  DutiUi  &  Bredins  regard  it  its  particular  avernKc  to  sucli  cargo- 
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Italy. — Damage  or  loss  to  either  vessel  or  cargo  in  efforts 
made  to  extinguish  a  fire  on  board,  as  by  cutting  holes  in  her 
decks  and  pouring  down  water,  scuttling,  &c.,  is  to  be  allowed 
in  general  average  contribution.* 

No  distinction  is  made  in  respect  to  allowance  for  water 
damage  to  cargo,  between  packages  touched  by  fire,  and  those 
injured  by  the  water  only.  The  entire  water  damage  is  in 
either  case  to  be  allowed  the  owner. 

NoKWAY. — Damage  done  to  the  vessel  or  ciirgo  in  order 
to  put  out  fire  on  board,  as,  for  instance,  by  cutting  holes  in 
the  vessel  and  filling  her  with  water,  is  to  be  paid  in  general 
avei*age.^ 

In  Porsgrundj  Mr.  MoUer  stiites,  no  distinction  is  made  in 
such  a  c^se  l)etween  a  bale  already  on  fire  and  one  untouched 
by  it,  the  water  damage  is  in  all  cases  to  be  made  good. 

Mr.  Winge,  of  Christuinia^  however,  says :  "  In  such  case 
"  the  water  damage  is  considered  no  sacrifice,  and  conse- 
"  quently  no  allowance  is  due." 

Peru. — ^In  practice,  and  in  accordance  with  the  general 
principles  of  the  law,  the  damage  by  water  used  to  put  out  a 
fire,  including  water  damage  to  a  burnt  or  burning  bale,  is 
general  average. 

Portugal. — The  damage  inflicted  on  ship  or  cjirgo,  by 
pouring  water  down  to  extinguish  fire,  is  to  be  tallowed  for  in 
general  average ;  and,  it  would  appear  that  this  allowance 
covers  water  damage  on  a  package  touched  by  fire. 

EussiA. — The  damage  done  to  vessel  or  cargo  by  cutting 
holes  in  the  deck,  scuttling,  or  pouring  water  down  the 
hatchways,  all  with  the  object  of  extinguishing  a  fire,  is  to  be 
paid  for  in  geneml  average.  A  bale  of  gooils  on  fire,  if 
damaged  by  water  poured  upon  it,  is  paid  for  in  general 
average,  to  the  extent  of  the  water  damage,  if  the  two 
damages  can  be  separated  by  surveyor. 

1  Codice  di  Com.,  «  509,  21.    Corte  d'Appello  Genoa-Giulio  II.,  1855. 

2  Lov  om  Sofarten,  i  69,  5^ 
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Spain. — The  injuries  inflicted  on  either  ship  or  cargo,  or 
both,  in  the  attempt  to  extinguish  a  fire  by  which  the  entire 
safety  is  imperiled,  are  paid  for  in  general  averjige.  The 
damage  by  water  to  goods  on  fire  is  allowed  in  general  aver- 
age, unless  the  goods  are  of  a  self-inflammable  nature,  as 
cotton,  coals,  &c.,  when  tlie  damage  is  considered  as  parti- 
cular average.* 

Sweden. — Damage  inflicted  on  ship  or  gooils  in  order  to 
put  out  an  accidental  fire,  is  to  be  reimbursed  in  general 
average.* 

Mixed  damages,  as  when  a  package  is  injured  by  both  fire 
and  water,  is  di\ided,  if  the  extent  of  each  damage  c<in  be 
separated ;  the  water  damage  being  regarded  as  general  aver- 
age, and  the  loss  ftom  the  fire  as  paiticular  average  to  the 
ailide  injured. 

UxFTED  States  op  Colombia. — The  damage  intention- 
ally caused  to  the  ship  in  order  to  put  out  a  fire  or  facilitate 
the  drainage  of  water,  the  jettison,  the  lighterage  or  the 
the  extraction  of  the  cargo,  and  that  occasioned  as  a  conse- 
quence of  these  acts,  are  general  average.' 

Urugl'AY. — The  rule  is  the  same  as  under  the  Code  of 
the  Argentine  Republic.     (Vide,  p.  159). 

^  See  Codi^o  de  Com.,  ^  935. 
-2  Sjolaffcn,  §  143,  5*». 
3  C.  de  C  ,  ^  282,  12^ 
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Section  IV. 


By  Defense  against  Enemies. 

The  damage  received  by  the  ship  in  defence  against 
pirates  or  enemies  is  not  allowed  for  in  general  average, 
nor  is  the  ammunition  expended  ;  it  being  held  that  the 
master  and  crew  only  do  their  duty  in  exposing  the 
vessel  and  themselves  for  the  protection  of  the  interests 
under  their  care,  and  that  the  ammunition  used  is  carried 
for  that  very  purpose.* 

i  See  Parson's  M.  I.,  Vol.  II.,  p.  306.  Phillips,  4  1310.  This  ques- 
tion does  not  appear  to  have  ever  been  presented  before  our  Courts ;  nor 
can  it  be  said  tluit  any  practice  exists  in  regard  to  such  cases,  which  are 
of  very  rare  occurrence. 

The  rejection  of  these  items  is,  however,  approved  of  by  many  of  our 
writers,  as  well  as  those  of  England ;  and  there  can  be  little  doubt,  that 
should  the  point  be  raised,  our  Courts  would  adopt  these  views  and  the 
single  decision  of  the  English  Courts  (Taylor  f.  Curtis,  4  Camp.,  83(^ 
and  see  Covington  v.  Roberts,  2  Bos.  &  Pul.,  878),  and  deny  the  claim. 

While  the  subject  is  of  Uttle  importance  because  of  the  inf  rcquency 
of  the  cases  in  which  the  question  might  arise ;  it  does  seem  that  under 
certain  circumstances  contiibution  should  be  made,  not  for  the  ammuni- 
tion, for,  for  what  possible  purpose,  save  for  defence,  would  a  peaceful 
trader  be  armed  ?— not  for  tlie  wounds  or  death  of  the  crow—for  how- 
ever praiseworthy  their  conduct,  their  services  mast  be  considered  as 
paid  for  by  the  wages  received ;  but  for  tlie  iqjaries  sustained  by  tiie 
ship  from  the  shot  and  shell  of  the  enemy.  Some  of  the  French  Com- 
mentators make  what  would  appear  a  reasonable  distinction  in  regard 
to  damages  of  this  character. 

While  they  would  reject  from  general  average,  the  damages  received 
by  the  ship  from  the  enemy's  fire,  where  the  captain  simply  seeks  to 
escape  by  flight -for  in  principle,  tliese  differ  not  at  all  from  the  damages 
occasioned  by  storm,  or  any  other  peril  that  has  overtaken  the  vessel ; 
they  would  allow  such  iiguries  received  by  the  vessel,  when  the  master, 
as  the  surest  way  of  securing  his  escape  from  capture  and  condemn  a- 
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Foreign  Legislniion  and  Practice, 

Argentine  Republic. — The  "Code"  provides  that  the 
care,  maintenance  and  indemnity  of  any  of  the  crew  wounded 
in  the  defence  of  the  vessel/  as  well  as  the  indemnity  of  any 
ransomed  from  captivity,  incurred  while  in  the  service  of 
vessel  and  cargo,^  and  the  recompense  for  extnuirdinary  ser- 
vices to  prevent  the  capture,  shall  be  included  in  the  general 
average.^ 

Austria. — ^Damage  to  vessel,  ammunition  &c.  used,  and 
cost  of  care  of  the  wounded  occasioned  by  defence  of  the  V(*ssel 
and  cargo  against  an  enemy,  are  allowed  in  general  average.  '* 

Beixjium. — Damage  and  loss  sustained  by  tlie  ship,  and 
the  compensation  due  the  sailore  for  defending  the  vessel 
and  cargo,  are  allowed  in  general  average.* 

Mr.  Goemaere  writes :  The  care  of  the  wounded  is  always 
general  average.  Damage  to  the  vessel,  and  ammunition 
expended,  are  general  average  when  the  vessel  succx?eds  in 

tion,  meets  the  enemy  and  voluntarily  subjects  his  vessel  to  tlie  peril  of 
the  encounter.  Surely  this  presents  aU  tlie  essentials  to  secure  contribu- 
tion—the common  peril,  imminent  and  apparently  inevitable,  and  tlie 
vdnntaTy  exposure  to,  avert  it. 

Gratuities  promised  to  seamen  in  time  of  peril,  whether  of  sea  or 
enemy,  as  an  incentive  to  greater  exertion,  are  not  allowed  for  in 
general  average. 

See  Reed  v.  Canfield,  1  Sumner  195  (1832).  Where  the  Court  intimates 
that  injuries  to  sailors  occasioned  during  the  labor  for  the  common 
preflcrvatioD,  might  lie  a  subject  for  general  average.  See  also  Harden 
r.  Garden,  3  Mason  R.,  541  (1833).  The  privilege  of  seamen  to  be  main- 
tained by  tbe  ship,  and  cared  for,  at  her  expense  of  a  disease  or  disability 
incurred  in  the  service  of  the  ship,  continues  no  longer  than  their  right 
to  wages  under  their  conti-act  in  -the  particular  case.  Nevitt  v,  Clark, 
Olcott's  R.  316  (1846). 

J  Codigo  de  Coraercio,  §  1476,  r    2  Jbid,  ^  1476,  8°.     3  ibid,  ^  I486, 17*^. 
^  Manuel  Droit  Com.,  Vol,  L,  p.  281. 
5  Synopsis,  p.  6. 
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escaping  the  danger  of  capture ;  but  they  are  particular 
average,  if  the  vessel  is  taken,  even  if  she  escapes  afterwaitl. 

Brazil. — The  treatment,  cure,  maintenance  and  compen- 
sation to  members  of  the  crew,  wounded  or  injured  while 
defending  the  ship,  are  to  be  repaid  in  general  average.' 

The  expenses  in  the  care  of  the  wounded,  &c.,  constitute 
a  charge  in  general  average  by  refison  of  the  cause  fioni 
which  they  proceed,  the  common  defence,  for  the  safety  of 
ship  and  cargo. 

The  expenses  of  curing  accidents  or  injuries  from  natural 
causes  are  not  general  average.^ 

Chili. — The  damages  which  are  received  by  the  ship  or 
the  cargo  through  a  defence  against  enemies,  the  loss  of 
munitions  of  war  consumed  in  the  combat,  and  the  recom- 
I)ense  to  the  sailors  for  their  valor,  are  general  average ; '  as 
also  are  the  charges  for  the  care  and  maintenance  of  the 
sailors  or  passengers  wounded  in  the  defence  of  the  ship  and 
the  wages  of  the  seamen  until  their  cure.  * 

Denmark. — The  damage  sustained  by  ship  and  cargo  in 
defence  against  enemies  or  pirates,  or  in  the  esciipe  from 
them,  the  care  of  the  crew  wounded,  and  also  ammunition 
expended  on  sucli  occasions,  are  to  be  reimbursed  in  general 
average.* 

England. — It  has  been  decided  that  neither  the  damages 
to  the  ship,  the  ammunition  expended,  nor  the  expenses  of 
healing  sailors  wounded  in  action  with  an  enemy,  are  due 
as  general  average.® 

In  Taylor  v.  Curtis,^  where  a  claim  was  made  for  the 
damage  and  expenses  incurred  in  conseciuence  of  beating 
off  a  privateer,  the  Judge  concluded  liis  decision  against  the 

1  Corligo  Commercial,  §  764,  VIII.,  *  563. 

2  Vei^a,  Vol.  II.,  p.  226. 

3  Codigo  de  Coniercio,  §  1090,  4«*. 

4  Ibid  §  lOdO,  5^. 

5  IiiBurance  Law,  5M1,  3. 

fi  Abbott,  p.  006.    Baily,  J).  79.    Arnoiild  (4th  Ed  ),  Vol.  II.,  774. 
7  6  Taunt ,  008.    2  Maittli,  309.    Macla<!lilau,  p    632.    Hopkins,  p.  75. 
Lowndes,  p.  46 
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plaintiffi  in  the  following  words :  "  The  mejusure  of  resisting 
"the  privateer  was  for  the  general  benefit,  but  it  was  part  of 
"  the  adventure ;  no  particular  part  of  the  property  was  vohui- 
"  tarily  sacrificed  for  the  protection  of  the  rest,  the  losses 
"fell  where  the  fortunes  of  war  cast  them,  and  there  it 
"  seems  to  me  they  ought  to  rest." 

Finland. — The  damages  suffered  by  the  ship  and  the 
merchandise,  by  a  defence  against  enemies,  corsairs  or 
pirates,  the  price  paid  for  the  ransom  of  any  of  the  crew 
captured  or  detained  as  hostages,  the  maintenance,  the  re- 
muneration and  the  charges  of  the  cure  of  a  sailor,  hurt  or 
mutilated  during  the  combat,  or  in  the  work  of  saving,  and 
if  he  dies,  the  charges  of  his  burial  and  of  the  relief  given 
liis  widow  and  children,  are  contributed  for  in  general 
average.' 

Prance. — The  damage  caused  to  the  vessel  by  resistance 
to  pirates  or  enemies,  is  to  be  contributed  for,  and  the 
medical  treatment  and  maintenance  of  the  seamen  wounded 
in  defending  the  vessel,  are  also  to  be  reimbursed  to  the 
shipowner  in  general  average.^ 

Boulay-Paty,  in  his  notes  on  Emerigon,'  considers  this  to 
be  general  average ;  Pardessus,^  on  the  contrary,  contends 
that  it  is  particular  average,  on  the  ground  that  those 
damages  are  consequent  upon  the  known  navigation  of  the 
vessel;*  this  last  theory,  however,  is  not  accepted.®  M. 
Frignet,  writing  upon  this  subject,  makes  a  very  natural  and 
proper  distinction,  although  the  complete  exclusion  advocated 
by  Emerigon  and  Pardessus,  notwithstanding  the  weight  of 

1  Code  Maritime,  133,  4'>. 

2  Code  de  Com.,  §  400, 6*=*,  J  263.  Tlie  treatment  of  wounded  passengers 
i«  also  repaid  in  ^neral  average.  D.  A.  vo  Droit  Mar.,  $  1088.  3  Boulay- 
PatT  Com.  Emerigon  t  IV.  452,  459.  4  Pardessus,  §^  737,  739.  5  Alauzet. 
in  his  Commentaries  ($  2308),  says:  '*If  the  captain  and  (frew  covn.i- 
"geooaly engafi^ein  the  combat  to  prevent  the  capture  of  the  vessel, 
•*why  refuse  the  application  of  Art.  400."  See,  also,  §  2304.  «  Dalioz 
Droit  Mar.,  ^  1106.  DaUoz  Rep  ,§  1088.  Cauvet,$377.  Valin  des  Av.,  M. 
RogTOD,  p.  630.  Locre  1 3,  p.  333.  Pothier  Mar.  Contracts^  ^  143-4.  Bedar- 
ride,  ♦  1702.    Manuel  Droit  Com.,  Vol.  II.,  p.  953.    Emerigon,  p.  491. 
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authority  against  them,  may  appear  to  be  the  most  equitable 
rule.  M.  Frignet  says :  "  Many  hold  that  one  of  the  more 
"  ordinary  causes  of  eommon  average,  is  the  desire  of  escap- 
"ing  the  pursuit  of  an  enemy,  but  if  the  ship  overtaken  in  its 
"  flight  is  damaged  by  the  enemy's  fire,  on  what  is  founded 
"  the  right  to  contribution  for  these  damages  ?  This  is 
"  a  particular  average,  like  any  other  fortum  de  mer. 

"  But  if  the  damages  sustained  by  the  shii)  in  her  flight  are 
"particular  averages,  it  may  be  otherwise  when  the  captain  is 
"  stopped  and  engaged  in  combat."  * 

M.  Morel  draws  the  same  distinction,  remarking  that  if  a 
ship  pm^uing  her  voyage  receives  a  shot  from  an  enemy 
in  her  hull  or  rigging,  tlie  damage  resulting  is  to  be  a 
particular  average  loss ;  but  if,  in  place  of  this,  the  ship  offers 
combat  and  comes  off  victorious,  but  damaged,  it  is  certain 
that  the  injuries  are  in  consequence  of  the  resistance,  and 
the  merchandise  saved  should  contribute  to  the  reparation 
of  the  damages  voluntarily  suffered  for  the  common  benefit. 

Included  therein  are  the  munitions  of  war  consumed  in 
the  fight,  as  well  as  the  pay  of  the  wounded  sailors,  and  the 
injuries  to  the  vessel.^ 

The  practice  follows  this  last  theory,  and  the  damage  to 
the  vessel,  the  cost  of  the  ammunition,  and  of  the  care  of 
wounded  are  general  averages.^ 

Germany. — All  damage  done  to  the  ship  and  cargo  in 
such  defence,  the  ammunition  expended,  and  in  case  any 
of  the  crew  are  wounded  or  killed,  then  the  expenses  of 
their  care  and  burial  are  general  average.* 

Holland. — The  attendance  and  medical  assistance  re- 
(piired  for  all  persons  wounded  or  maimed  on  board  while 

1  Friprnet  Des  Avaries,  ^  398,  Vol.  I.,  p.  351. 

2  Morel  Des  Avaries,  p.  79. 

3  In  Bordeaux  it  is  said  to  be  disallowed.    Synopsis,  p.  6. 
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defending  the  vessel,  as  well  as  the  cost  of  maintenane^e  and 
indemnity,  are  general  average ;  so,  too,  the  ransom  of  those 
captured  on  shore  when  there  in  the  service  of  the  ship ;  but 
not  the  losses  sustained  by  the  ship,  nor  the  ammunition 
consumed.* 

ItaIiY. — The  Code  is  silent  regarding  the  damage  received 
by  the  ship  in  resisting  an  enemy,  but  allowance  is  due  in 
general  average  for.  the  cure  and  boarding  of  the  crew  and 
others  wounded  in  defence  of  tlie  ship.^  In  practice,  damage 
to  the  vessel  and  the  ammunition  expended  in  a  defence 
against  enemies,  the  care  anil  expenses  of  the  wounded,  the 
expenses  for  the  liberation  or  restitution  of  the  ship,  and 
the  wages  and  food  of  the  crew  during  the  time  necessiiiy  to 
effect  this  recovery,  are  considered  general  averages.^ 

Norway. — ^Damage  done  to  the  ship  in  defence  against 
enemies,  and  the  ammunition  consumed  in  the  defence,  the 
charges  for  the  care  of  the  wounded,  and  the  expense  of 
burial  of  the  dead,  are  included  in  general  average,  but  only 
if  cargo  as  well  as  ship  could,  in  the  event  of  capture,  have 
been  condemned  cis  good  prize.* 

Peru. — In  practice  the  damage  to  vessel,  the  ammunition 
used  and  the  expense  of  caring  for  the  wounded,  are  allowed 
in  general  .average.* 

Portugal. — ^The  damage  received  in  resisting  the  attack 
of  an  enemy  would  be  allowed  for  in  general  average,  but  the 
ammunition  expended  would  be  rejected,  it  being  regarded 
as  placed  on  board  for  the  very  purpose  for  which  it  is  used. 

The  doctoring,  nursing,  boarding  and  compensation  of  any 
of  the  crew,  wounded  or  maimed  in  defending  the  ship,  is 
also  compensated  through  general  average.® 

J  Wetboek  van  Koophandel,  }  699, 7,  8.  It  has  l>een  coDfii(lei*ed,  how- 
ever, that  damage  received  through  a  voluntary  defense  might  bo  a 
general  average-    Synopsis,  p.  9. 

2  Codice  di  Comercio,  §  509,  7**,  8**.    Bosari,  i  1554. 

3  Codice  di  Comercio,  $509,  IrS. 

^  Lov  om  Sofarten,  ^  69,  6^,  18^. 

*  Codigo  de  Comercio,  ^  970,  9^. 

•  Codigo  Commercial,  1816,  7^^. 
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EussiA. — The  indemnity  due  for  damage  to  the  ship,  or 
for  tlie  wounds  or  death  of  tlie  crew,  is  to  be  looked  upon  as 
general  average,  and  supported  by  contribution.^ 

Spain. — The  cost  of  curing  those  ot  the  crew  who  have 
been  wounded  or  maimed  in  defending  the  ship,  and  their 
keep,  while  disabled  from  these  causes,  is  general  average.  ^ 
"  This  cillowance  is  extended  to  the  passengera,  and  is  not 
"  limited  to  those  hurt  in  the  combat,  but  includes  as  well 
"those  injured  during  the  affray  while  employed  in  the 
"  working  of  the  ship,  while  the  marniers  hurt  during 
"  ordinary  ser\ice,  and  working,  and  not  during  the  defence, 
"  are  not  to  be  comprehended  in  this ;  the  charges  are  simple 
"  averages. 

. "  The  damages  occasioned  to  the  vessel  by  tlie  combat, 
"  and  the  ammunition  expended,  are  also  general  average." ' 

If  the  vessel  alone,  or  the  cargo  alone,  was  liable  to  con- 
demnation, the  charges  and  damages  are  simple  avei^ages  to 
the  interests  specially  involved.* 

Sweden. — ^Damage  happening  to  ship  or  goods  through 
defence  against  enemies,  privateere  or  pirates,  disbursements 
for  saving  or  redeeming  ship  and  goods,  or  for  redeeming  any 
one  of  the  crew  who  may,  in  the  ship's  service,  have  been 
carried  off  by  force  or  left  as  hostage ;  likewise  expenses  for 
maintenance,  tending,  medicines  and  recompense  for  any  one 
who  may  have  been  wounded  in  the  fight,  for  burial  of  any 
one  killed,  and  for  a  donation  to  his  widow  and  children,  are 
general  averages.  The  expense  last  mentioned  is  likewise 
to  be  incurred  and  charged  in  respect  of  any  one  who  has  in 
the  ship's  service,  and  as  a  consequence  of  exertions  in  the 
general  interest,  received  injuries  or  lost  his  life.* 

United  States  op  Colombia. — The  expenses  of  the  care 
and  maintenance  of  the  crew  or  passengera,  injured  in  the 

»  Sswod  ^  815,  816,  839. 

2  CodiRO  de  Comercio,  §  936,  9«^. 

3  Com.  Codigo  de  Com.,  p.  349,  n.  5.    ^  Ibid,  p.  344,  n.  4. 

5  Sjolag,  §  143,  6".    The  ammimition  consumed  is  also  contributed  for. 
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defence  of  the  ship,  and  the  wages  of  the  first  until  their 
recover}" ;  and  the  damage  received  by  the  ship,  the  aunnu- 
uition  consumed,  and  the  gratuities  promised  for  stuvices 
rendered  to  escixpe  ci\j>ture,  are  general  average.* 

Ukuguay. — The  Code  lays  down  the  same  nUe  ^  as  that 
of  the  Argentine  Republic.     (Vide  p.  167.) 

Vexezuela. — The  care  and  maintenance  of  the  seamen 
and  i)assengers,  who  are  wounded  in  defending  the  ship,  the 
pay  of  the  former  until  their  recovery,  and  the  indemnity  for 
mutilation,  are  charged  to  general  average.^ 

»  C.  de  C,  §  283,  4^  &  5«>. 

2  Codigo  de  Com-,  $  1486,  7^,  8^  &  17. 

3  Codjgo  de  Comercio,  §  607,  7''. 
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Section  V. 

By  MastSj  Spars^  Sails,  and  other  parts  of  the  Ship  cut 
away, — VesseVs  material  in  a  state  of  Wreck, 

If  a  vessel  is  thrown  over  on  her  beam  ends  by  the 
force  of  the  wind,  and,  in  order  to  right  her,  the  masts 
or  sails  are  cut  away,  their  loss  is  compensated  in  general 
average/ 

Included  in  this  is  the  damage  done  to  other  parts  of 
the  vessel's  hull  or  apparel  by  the  falling  spars,  the  in- 
jury to  the  bottom  by  contact  with  the  wreck  as  it  is  re- 
leased from  ths  ship,^  and  also  any  damage  to  cargo  from 
the  same  cause ;  these  losses  all  being  in  contemplation 
at  the  time  of  cutting  away.^ 

1  Rogers  v.  Mechanics  Ins.  Co.,  1  Story,  604  (1841).  Greely  v,  Treinont 
Ins.  Co.,  9  Cashing,  415  (1852).    Utpadel  v.  Feai^s,  1  Sprague,  559  (1858). 

Pezant  v.  The  National  Ins.  Co.,  15  Wend,  458  (1836). 

Saltus  V.  Ocean  Ins.  Co.,  14  Johns,  R.  138  (1817).  Potter  v.  Providence 
&  Wasliington  Ins.  Co.,  4  Mason,  298  (1826). 

When  the  master  of  a  vessel,  which  was  dragging  her  ancliors  towards 
the  shore,  cut  away  the  masts  to  prevent  her  drifting,  and  thereupon 
she  brought  up,  but  after  about  an  hour  she  drifted  again  and  was 
wrecked ;  it  wiis  held  that  the  cargo  which  was  saved  was  not  liable  in 
general  average,  inasmuch  as  the  sacrifice  of  the  masts  did  not  rescue 
it  from  the  particular  peiil  then  impending.  Scudder  v.  Biudford,  14 
Pick,  13  (1833).    Marshall  v.  Garner,  6  Baib.,  394  (1849). 

Phillips,  5§  1298 1284.  Parsons  M.  L,  Vol.  II ,  p.  215.  lb.  M.  L.,  Vol. 
I.,  p.  289. 

2  When  masts  and  spars  are  cut  away  in  a  storm,  and  f tilling  iigure 
the  deck  of  a  vessel,  or  destroy  rails  or  bulwarks,  the  repairs  of  such 
damages  belong  to  general  average.  Patten  v.  Darling,  1  Clifford,  354 
(1859).  Columbia  Ins.  Co.  v,  Ashby,  13  Peters,  331  (1839).  3  Maggratli 
r.  Church,  1  Caines,  190.    Saltus  v.  Ocean  Ins.  Co  ,  14  Johns,  138. 
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The  allowance  for  injuries  of  this  character  must  be 
strictly  confined  to  immediate  consequential  damages. 
Injuries  to  the  sheathing,  caused  by  the  spars  striking 
against  the  ship  until  the  wreck  was  cut  away  and  parted 
from,  would  be  general  average ;  but  injuries  sustained 
by  a  subsequent  collision  with  such  wreck,  would  not  be 
so  consi<lered. 

If  spars  should  be  broken  by  a  gale,  and,  whilst  hang- 
ing by  the  side,  should  chafe  or  injure  the  planking  of  the 
vessel,  so  that  their  sacrifice  is  necessary,  the  loss  caused 
by  cutting  the  wreck  away  would  not,  in  practice,  be  ad- 
mitted in  general  average. 

This  practice  is  based  upon  the  assumed  want  of  value 
of  the  masts  in  their  state  and  position  as  sacrificed;  it 
would  appear,  however,  that  if  it  could  be  shown  that  at 
the  time  of  cutting  away,  the  spars  might  have  been 
saved  but  for  the  condition  of  the  weather ;  if,  by  th? 
act  of  cutting  away,  any  chances  of  safety  were  relin- 
quished in  order  to  avoid  the  danger  of  their  presence 
alongside,  contribution  would  be  due  for  the  value  they 
possessed  at  the  moment  of  final  sacrifice. 

The  rejection  of  claims  of  this  character  would  appear 
to  be  inconsistent  with  the  principles  of  our  law,  as  well 
as  with  our  practice  in  analogous  cases  of  sacrifice.  It 
seems  unreasonable  to  have  a  rule  applicable  to  the  vessel 

The  masts,  spars,  rigging  and  sails  of  a  vessel  at  sea  were  carried 
away  by  tlie  violence  of  the  weatlier,  and,  after  hanging  by  the  vessePs 
side  for  half  an  hour,  were  cut  loose  for  the  preservation  of  the  vessel 
and  cargo. 

Afterward,  lieing  met  by  another  ship,  part  of  the  cargo  wjis  taken 
oat  of  the  wrecked  vessel,  laden  on  board  of  the  other  and  b(*ought  into 
port,  the  wreck  being  left. 

A  salvage  of  one- third  of  the  cargo  saved  was  decreed  the  salvors.  It 
was  held  that  the  owner  of  the  cargo  saved  was  not  liable  to  the  owner 
of  the  vessel  lost  for  contribution  to  the  loss  of  the  masts,  &c. 
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as  a  whole,  as  in  cases  of  voluntary  stranding,  and  not  to 
a  part,  as  in  a  case  of  wreck  cut  away. 

It  is  admitted  that  if  any  value  exists  while  in  the  state 
of  wreck,  and  this  is  lost  by  the  cutting  away,  such  value 
should  be  allowed. 

But  it  is  said  no  value  remained  ;  the  condition  of  the 
spars,  rigging,  &c.,  as  wreck,  possibly  alongside  the 
vessel  in  the  water ;  the  impossibility  of  saving  them,  in 
view  of  the  danger  of  making  the  attempt;  and  the  im- 
perious necessity  of  their  removal,  tends  to  destroy  what- 
ever value  might,  in  other  circumstances,  and  under  other 
conditions,  have  remained. 

The  Court  said :  '*  The  plaintiffs  are  not  entitled  to  contribution  upon 
"  the  facts  reported.  Here  was  do  deliberate  act  done  for  llic  preaerva- 
"  tion  of  tlie  whole,  except  the  separating  the  masts  and  rigging  from 
"  the  hull  after  they  were  carried  overboard  by  the  violence  of  the 
*'  weatlier.  At  the  utmost,  all  that  the  plaintiffs  could  claim  would  be  a 
**  contribution  proportioned  to  their  value  when  thus  hanging  by  the 
"  side  of  the  vessel.  But,  in  fact,  the  cargo  has  been  held  already  to  pay 
''  a  salvage  to  another  vessel,  which  was  the  means  of  finally  saving  it 
"  to  its  owners."  Nickerson  r.  Tyson,  8  Mass.,  466  (1812). 
Phillips,  $  1283. 

Every  thing  which  is  voluntarily  sacrificed  for  tlie  benefit  of  all  con- 
ce.med  is  considered  the  subject  of  general  not  particular  average. 
Masts  hanging  over  the  side  of  a  vessel  fall  under  the  head  of  general 
average ;  but  they  only  do  so  for  the  value  they  had  at  the  time  they 
were  cut  away.  A  freighter  of  goods  is  not  bound  to  contribute  his 
proportion  of  the  price  which  the  new  mast«  cost ;  he  is  only  responsible 
for  his  proportion  of  the  value  the  masts  had  after  they  were  broken  by 
tlie  storm,  and  at  the  time  they  were  cut  away.  Porter,  J. :  "  There  is 
**  some  slight  contradiction  in  the  authorities,  whether  under  these  cir- 
cumstances masts  and  rigging  form  a  subject  of  general  average. 

The  better  and  more  general  opinion  seems  to  be  that  they  do. 
Everything  which  is  voluntarily  sacrificed  for  the  benefit  of  all  con- 
"  cerned,  being  considered  the  subject  of  general  not  particular  average. 
"  The  next  inquiry  in  this  case  is  what  was  sacrificed?  Not  sound  masts 
"  certainly.  For  l)efore  they  were  cut  away  for  the  general  safety,  or 
"  even  before  a  determination  was  taken  to  cut  them  away,  they  had 
**  been  broken  by  the  tempest.  In  the  situation  they  were  at  the  time 
the  rigging  was  cut ,  and  they  were  got  clear  of,  they  would  have  been 
the  subject  of  particular  average.  Any  injury  they  sustained  previous 


it 
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Id  addition,  they  are  the  cause  of  danger,  and  are  jetti- 
soned to  remove  the  peril  which  their  presence  produces 
to  the  ship ;  the  calamity  has  overtaken  this  interest,  and 
its  further  sacrifice  is  rather  a  duty  and  necessity  than  a 
raeritorious  selection  of  one  interest  to  bear  the  danger 
threatening  all. 

"  Taking  wreck  in  the  sense  of  articles  which  have 
already  lost  all  value  at  the  moment  of  sacrifice,  if  saved 
then;  the  proposition  seems  indisputable."^ 

The  assumed  want  of  value  cannot  destroy  the  right 
to  contribution,  when  the  absence  of  value  arises  because 
of  the  peril  surrounding  the  jettisoned  apparel ;  for  the 
purposes  of  such  contribution,  no  peril  is  supposed  to  exist.*^ 

'*  to  the  time  they  were  sacrificed  for  the  general  benefiti  cannot  be  tlie 
'*  sabject  of  contribution,  for  that  injury  was  not  voluntarily  incurred 
"  for  the  benefit  of  aU. 

"  Compensation  should  be  made  to  the  amount  of  the  loss  sustained, 
**  and  that  amount  was  their  value  at  the  time  they  were  separated  from 
the  vessel.  One  of  the  English  writers  (Stevens,  Ch.  1,  81,  Art.  3) 
asai^ns  as  a  reason  why  masts  hanging  over  the  sides  of  a  vessel  are 
not  a  subject  for  general  average,  that  the  situation  in  which  they  are 
placed,  renders  them  of  no  value. 

^  Phillips  says  ($  1285),  they  are,  or  may  be  of  some  value,  and  that  to 
the  extent  of  that  value,  they  are  a.  matter  for  contribution.  Boulay- 
Paty  (Vol.  IV.,  p.  446),  in  recognizing  the  rule  that  they  properly  fall 
"  under  the  head  of  avarie  grosse ;  states,  but  they  only  do  so  for  the 
value  they  liad  at  the  time  they  were  cut  away. 
"  This  appears  to  us  the  good  sense  of  the  matter,  for  it  is  quite  unjust 
to  make  the  freighters  contribute  for  the  full  value  of  masts  which 
"  were  already  rendered  scarcely  of  any,  by  an  action  or  force  for  which 
•*  they  were  not  responsible.  The  average  has  been  settled  in  this  case 
**  on  the  ground  that  the  defendant  was  bound  to  contribute  his  propor- 
"  tion  of  the  price  which  the  new  masts  cost  in  the  port  where  the  re- 
**  pairs  were  made.  This,  we  think,  an  error.  The  defendant  is  respou- 
**  sible  for  his  proportion  of  the  value  the  masts  had  after  they  were 
**  broken  by  the  storm,  and  at  the  time  they  were  cut.  away."  Teetzmau 
r.  Claniageran,  3  La.  Rep  ,  197.    [1  La.  R.,  323J  (1830). 

1  O.  W.  Holmes,  Jr.,  m  notes  to  Chancellor  Rentes  Com.,  12th  Ed  , 
Vol.  III.,  p  234. 
*  800  Bales  of  Cotton,  8  Blatch,  237  (1871). 
Woodruff  J.    "  The  true  rule  on  this  sabject  is  to  t^ike  the  value  of  the 
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Where  the  vessel  is  voluntarily  stranded  to  prevent 
sinking  ;  her  value,  if  we  have  to  consider  the  surround- 
ings, is  probably  nil  ;*  masts  cut  away,  or  cargo  jet- 
tisoned,^ are  worthless  for  purposes  of  sale  or  estimation, 
having  regard  to  their  situation ;  but  for  the  purposes  of 
the  allowance,  all  the  interests  are  to  be  regarded  as  safe 
in  port;  for  such  an  estimation,  the  peril  is  not  supposed 
to  exist. 

There  might  be  a  cessation  of  the  gale,  there  might 
some  fortuitious  circumstances  arise,  which  would  secure 
their  saving  in  their  wrecked  condition.  This  chance  is 
always  present,  and  the  owners  of  property  are  always 
entitled  to  the  benefit  of  it,  until  their  interest  is  actually 
lost  beyond  redemption. 

ebip  as  she  was  when  the  strandiug  was  determined  upon,  assuming,  of 
course,  for  the  purpose  of  the  estimate,  that  she  was  safe.  In  her  con- 
dition of  peril  it  might  be  said  she  had  no  real  value,  but  her  tlien  peril 
is  not  to  be  taken  into  view." 

The  "Ann  D.  Richardson,"  Abbott's  Ad.,  501  (1849).  Rogers  r. 
Mecbanics  Ins.  Co.  1  Story,  603.  2  Ibid,  173,  (1841-2).  Wliere  property 
of  the  "  slightest  assignable  value,"  said  Judge  Story,  "  is  sacrificed  for 
the  common  benefit,  it  constitutes  a  claim  for  general  average."  In  this 
case  the  shif  iing  boards  gave  way,  and  the  blubber  all  went  to  leeward, 
and  while  it  was  washing  about  in  the  blubber  room  it  was  jettisoned. 

See  Johnson  v.  Chapman,  19  C.  B.  N.  S  ,  583. 

1  Gray  v.  Wain,  2  S.  &  R.,  229  (1816). 

2  Tudor  V.  Macombor,  14  Pick.,  34  (1833). 

In  Lee  v.  Grinnell,  5  Duer,  400  (1856),  the  spars  were  on  fire  and  cut 
away ;  no  allowance  was  made  in  general  average.  Duer,  J.,  said,  that 
the  masts  had  no  value  when  they  were  cut  away,  that  their  destruction 
was  certain,  that  the  cutting  was,  therefore,  a  positive  duty  and  not  a 
deliberate  sacrifice-  In  addition  to  this  the  cutting  away,  so  far  from 
being  a  sacrifice  of  the  masts  and  spars,  was  a  measure  for  their  preser- 
vation. So  far  from  destroying  any  value  which  they  then  had,  it  was 
the  only  means  by  which  any  part  of  their  original  value  could  be  re- 
stored and  saved. 

Hoffman,  J.,  differed  with  Duer,  J.,  on  this  point,  he  said :  "  There  is 
'*  much  authority  to  show  that  tlie  demand  for  contribution  is  not 
'*  limited  to  cases  vrhere  the  voluntary  act  both  commences  and  com- 
"  pletes  the  destruction  of  the  subject  for  which  it  is  claimed.  It  extendi 
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For  the  value,  then,  of  the  apparel,  regarded  as  so 
much  malerial,  safe  in  port,  allowance. should  be  made 

While  the  general  rule  is  adopted,  that  cutting  away 
to  clear  a  wreck  gives  no  right  to  contribution  ;  yet  if,  in 
this  cutting,  it  becomes  necessary  to  sacrifice  parts  of  the 
vessel  not  already  broken  or  carried  overboard,  the  value 
of  such  articles  are  allowed  for. 

Sometimes  at  sea  a  vessel  becomes  disabled  by  loss  or 
injury  to  her  rudder,  which  it  is  impossible  to  repair; 
if  in  such  a  situation  spare  spars  and  rope  of  the  ship  are 
used  to  construct  and  rig  a  temporary  steering  gear,  the 
sacrifice  is  one  to  be  contributed  for  in  general  average. 
Want  of  control  over  the  vessel  occasions  probably  serious 
l>eril,  and  seamen  often  display  considerable  ingenuity  in 
the  adaptation  to  the  occasion  of  such  material  as  the  sup- 
plies of  the  ship  provide,  in  constructing  a  drag  or  other 
temporary  steering  apparatus,  by  which,  at  the  cost  of 
spars,  rope,  chains,  &c.,  sufficient  control  can  be  main- 


"  to  eases  where  accidental  peril  has  begun,  and  the  voluntary  act  has 

"  consammated  that  destruction.    That,  although  a  fortuitous  cause 

"  lias  begun  the  work  of  destruction  of  part  of  a  ship,  if  a  voluntary  act 

completes  it,  and  that  act  averts  or  diminishes  the  damage  to  the 

cargo  and  rest  of  the  ship,  there  is  ground  for  contribution,  and  that 

this  role  is  equally  applicable,  whether  it  is  certain  that  the  fortuitous 

"  cause  'Would  have  destroyed  that  portion  if  left  alone  or  not."    He 

continues  that  this  would  be  a  case  for  contribution  had  it  produced  the 

benefit  it  was  desired,  but  that  the  cutting  away,  instead  of  removing 

the  dan^rer  entirely,  increased  it  by  the  fire  being  carried  from  aloft 

into  the  hold.    ^*  It  seems  difiicult  to  say  that  this  was  different  from 

the  continuation  of  the  same  tempest,  which,  by  rendering  the  sacrifice 

fmitless,  displaces  a  claim  for  contribution,  and  it  follows  that  no 

claim  exists  in  the  present  case  for  that  damage  which,  though  caused 

"  by  a  voluntary  act,  did  not,  in  reality,  avert  or  diminish  the  peril." 

This  last  reason  received  the  approval  of  Judge  Duer,  and  thus  is  the 

jadinnent  of  the  whole  Court.    And  see  Slater  v.  Hayward  Rubber  Co., 

09  Conn.,  128. 
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tained  over  the  helm  to  allow  working  the  ship.  Similar 
sacrifices  are  often  made  to  erect  jury-masts.  Sails  are 
used  in  places  for  which  they  are  not  adapted,  being  too 
light  for  ordinary  use  in  such  places,  or  they  are  cut  and 
altered  to  serve  such  temporary  purposes.  This  unusual 
service  generally  entitles  any  resulting  loss  to  contribu- 
tion. 

When  the  vessel's  decks  or  boats  are  filled  with  water, 
and  the  bulwarks  are  broken,  or  the  boats  stove  with  a 
view  to  relieve  the  ship  from  the  weight,  this  loss  is  to 
be  contributed  for.^  Some  question  has  been  raised  as 
to  the  loss  of  boats  hanging  from  the  stern  or  sides  of  the 
vessel,  but  if  the  boats  are  so  hung  in  accordance  with 
the  **  usage  oftrade,^  or  as  a  provision  for  the  safely  of 
the  crew,  contribution  would  appear  to  be  due.' 


2 


Sails  blown  away,  when  let  go  to  righten  a  vessel,  are 
as  much  sacrificed  as  though  directly  cut  adrift ;  they  are 
equally  entitled  to  contribution. 

Sails  or  spars  cut  to  save  a  mast  may,  under  certain 
circumstances,  be  entitled  to  general  average  allowance, 
as  where  the  loss  of  the  mast  would  cripple  and  seriously 
imperil  the  whole  adventure.  But  the  necessities  of  the 
sacrifice  and  the  common  interest  in  the  result  must  be 
satisfactorily  shown. 

»  Nelson  v,  Belmont,  5Duer.  310  (1865). 

2  Lenox  v.  U.  S.  Ins.  Co  ,  3  Johns  Cas ,  178  (1802).    Hall  v.  Ocean  Ins 
Co.,  21  Pick.,  472  (1889). 

It  is  usual  for  vessels  in  the  coasting  and  West  India  trade  to  carry 
boats  at  the  stem ;  cutting  away  a  boat  is  generally  allowed  in  coo- 
h'ibution  in  Charleston,  Philadelphia  and  Boston. 
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Foreign  Legislation  and  Practice. 


Aroentixe  Republic. — The  loss  caused  by  cutting  away 
masts,  spars  or  sails,  while  the  vessel  is  in  a  condition  of 
peril,  is  to  be  reimbursed  in  general  average.* 

Sails  and  rigging  cut  away  to  save  a  mast  are  to  be  con- 
tributed for. 

Austria. — Spars,  rigging,  masts,  bulwarks,  boats,  &c., 
cut  away  to  righten  a  vessel  forced  over  by  a  gale,  are  con- 
tributed for  in  general  average.  Wreck  of  spars  and  rigging 
cut  away  is  to  be  contributed  for,  subject  to  a  deduction  for 
the  damage  sustained  previous  to  the  sacrifice. 

Damage  to  metal  by  contact  with  spars  cut  away,  or  sails 
or  spars  cut  away  to  save  masts,  are  to  be  likewise  contributed 
for.  All  the  objects  used,  such  as  hawsers,  etc.,  etc.,  to  make 
temporary  steering  gear,  &c.,  are  to  be  paid  for  in  general 
average  if  lost  or  iiyured. 

Belgium. — ^Masts,  spars  and  sails  cut  away  to  relieve  the 
vessel  in  distress,  are  to  be  contributed  for.  Rigging  and 
sails  sacrificed  in  consequence  of  the  breaking  of  a  mast,  are 
made  good  in  general  average  only  for  the  value  they  are 
estimated  to  have  had  in  their  broken  condition.*  This  is 
the  practice,  although  apparently  opposed  to  the  views  of 
the  adjusters.  Mr.  Goemaere  states  that  they  are  allowed 
for  according  to  the  value  they  are  considered  to  possess 
after  being  blown  or  washed  away,  "  Generally  we  deduct 
"  one-third  for  the  difference  between  new  and  old,  and  then 
"  we  taie  half  of  the  value  thus  obtained ;  this  half  value 
*'  representing  the  value  of  the  objects  in  a  state  of  wreck.'' 

1  Codigro  de  Comercio,  $  1470,  B**. 

«  Engels  &  Van  Peborgh,  Memoire  Int.  Genl.  Avg.  Com.,  pp.  85,  41. 
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The  Belgian  delegates  to  the  International  General  Average 
Convention  write :  Wlien  a  mast  is  broken  by  the  violence 
of  the  tempest,  and  the  wreck,  suspended  alongside  by  the 
rigging,  threatens  damage,  the  ropes  which  hold  the  mast 
are  cut,  and  the  mast  with  all  the  sails  and  accessories  are 
lost. 

In  our  opinion  this  does  not  demand  allowance  in  general 
average,  the  abandonment  of  these  objects  is  the  direct  and 
inevitable  consequence  of  a  particular  average,  from  the 
moment  of  the  breaking  and  fall  of  the  mast.* 

The  jettison  of  boats  hung  in  the  davits  or  outside  of  the 
ship  is  not  allowed  in  general  average,  either  in  long  or  short 
(coasting)  voyages.  Bulwarks  destroyed  to  free  the  ship 
from  water,  or  sails  blown  away  when  let  go  to  righten  ship, 
are  allowed  for  in  general  average — and  so,  too,  under  certain 
circumstances,  a  spar  or  sail  cut  away  to  save  the  mast  may 
be  contributed  for.^ 

Ship's  material  used  at  sea  to  frame  a  temporary  rudder  or 
jury  masts,  and  destroj^ed  thereby,  is  subject  to  allowance. 

Brazil. — The  loss  of  cables,  masts,  sails,  and  other 
tackling,  purposely  cut  or  parted,  to  save  the  ship  and  cargo, 
is  allowed  in  general  average.' 

Wreck  cut  away  is  allowed  for  in  general  average.  In 
practice  the  broken  spars  are  not  contributed  for ;  but  the 
sails,  rope,  etc.,  attached,  are,  if  cut  away,  allowed  for  in  full ; 
less  only  the  ordinary  deduction  for  new. 

Chili. — The  masts,  spars,  cables,  sails  or  other  objects  or 
accessories  of  the  ship  deliberately  cut  or  rendered  useless, 
are  to  be  paid  in  general  average,^  as,  likewise  the  absindon- 
ment  of  boats  or  lamiches  to  save  the  ship  in  time  of  peril* 

1  Memoire  Int.  Genl.  Avg.  Com.,  p.  85.    3  SyDopsis,  p.  5. 

3  Codigo  Commercial,  §  764,  III. 

4  Codigo  de  Comeicio,  *  1090,  9.    5  Ibid,  i  1090, 10«». 


SACRIFICES  OTHER  THAN  JETTISON.     183 

Denmark. — ^Masts  or  sails  cut  away  to  prevent  ship- 
wreck, or  otherwise  save  ship  and  cargo,  in  cases  of  emer- 
gency, are  considered  entitled  to  general  average  compensa- 
tionJ 

The  general  average  act  shall  not  comprise  accidental 
damage,  even  if  such  occurs  during  measures  taken  to  save 
ship  and  cargo  ;  when  such  accidental  damage  is  no  imme- 
diate consequence  of  these  measures. 

If,  therefore,  a  mast  is  broken  by  the  gale,  or  the  boat, 
lashed  to  the  deck,  is  stove  by  the  force  of  the  sea  during  a 
jettison,  or  while  the  ship  is  in  danger,  and  it  be  necessary, 
in  order  to  avert  danger  to  ship  and  cargo,  to  cut  away  the 
wreck  of  the  mast,  or  launch  the  boat  stove,  the  value  only 
which  the  mast  or  boat  had  after  being  thus  injured,  is 
allowed  in  general  average.^  Practically,  however,  an  incli- 
nation is  shown  to  exclude  frofn  general  average,  loss  by 
wreck  cut  away.^ 

Regarding  boats  sacrificed,  the  law  provides  that  contribu- 
tion is  due  for  same,  when  jettisoned  on  account  of  peril,  if 
launched  from  the  deck.* 

Mr.  iliddelboe  says :  When  wreck  is  cut  away,  the  broken 
siKirs  are  not  allowed  for,  being  considered  of  no  value  ;  the 
ropes  and  other  articles  are  allowed  according  to  their  esti- 
mated value  in  their  damaged  state. 

The  damage  caused  by  the  tailing  mast,  which  has  been 
cut,  by  striking  against  the  bulwarks,  or  injury  to  the  copper 
before  the  wreck  can  be  cleared  from  the  vessel,  is  general 
average. 

Sails  or  spars  cut  to  save  masts,  if  their  loss  would  im- 
peril the  whole  adventure,  are  to  be  contributed  for. 

When  the  material's  of  a  vessel  are  used  to  make  tem- 
lK3rar>^  masts,  rudder,  &c.,  and  loss  or  injury  thereby  ensues, 
this  also  is  a  sacrifice  entitled  to  general  average  compensa- 
tion. 

1  iDBUTance  Law,  §'4.    2  ibid,  §  26.    3  Report  to  Int.  G.  A.  Com.,  §  21. 
*  InBurance  Law,  §  5. 
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England. — The  loss  to  masts,  spars  or  sails,  cut  away  to 
relieve  a  vessel  in  a  storm,  is  allowed  in  general  a^'e^age.  ^ 
When  the  mast  is  broken  by  an  accident,  and  the  separation 
is  completed  by  the  master  or  crew,  the  loss  is  generally  not 
allowed.  A  recent  decision  ^  has,  however,  as  Mr.  Lowndes 
remarks,  suggested  a  modification  in  their  practice,  and  a 
distinction  must  be  drawn,  it  appears,  between  those  cases, 
in  which  the  cutting  away  of  the  rigging  is  the  mere  com- 
pleting of  a  loss  already  virtually  sustained,  and  those  in 
which  a  substantial  and  valuable  chance  of  sa\ing  the  prop- 
erty by  waiting,  were  it  only  safe  to  wait,  is  given  away. ' 
When  a  storm  causes  a  sea  to  break  over  a  vessel,  so  that 
her  decks  are  flooded  mth  water,  to  the  prevention  of  the 
acts  of  the  crew  in  the  navigation  of  the  vessel,  or  to  the 
imminent  risk  of  the  vessel  herself,  it  becomes  necessary  to 
relieve  the  vessel  of  the  wgtter  which  floods  her  deck ;  with 
this  object  a  portion  of  the  vessel's  bulwarks  are  sometimes 
knocked  or  cut  awaj' — the  damage  so  done  is  allowed  in 
general  average,  while  the  loss  to  a  boat  cut  away  from  the 
stem  or  sides,  is  rejected. 

A  sacrifice  of  the  ship's  material  used  for  jury  masts, 
temporary  rudder,  &c.,  sails  cut  and  altered  to  serve  in  pla<*e 
of  other  sails,  or  lighter  sails  spread  in  place  of  heavy  ones, 
are  usually  admitted  in  general  average. 

1  Amould,  Vol.  II.,  pp.  771,  773,  780.  Stevens,  p.  16.  Baily,  pp.  64,  65, 
73.  Marshall,  p.  461.  Hopkins,  p.  47.  Maclachlan  Shipg,  p.  621, 
2  Johnson  v.  Chapman,  19  C.  B  (N.  S.)  563.  s  Low-ndes,  p.  73,  and  see 
Corry  v.  Couth ard—wliere  it  was  held  that  a  mast  cut  away  when 
virtually  "  gone,^  was  to  be  made  good,  if  the  master  acted  in  good 
faith— since  reversed  by  the  Court  of  Appeals.  The  defendants  urged 
that  if  the  thing  cut  or  cast  away,  although  endangering  the  whole  ad- 
venture, is  itself  in  such  a  state  that  it  must  be  lost  whether  the  rest  of 
the  adventure  is  saved  or  not,  there  is  no  voluntary  sacritice  for  the 
benefit  of  ship  and  cargo,  and,  consequently,  there  can  be  no  general 
average  claim. 

The  plaintiffs  claimed  that  the  finding  of  the  jury  merely  meant  that 
if  the  mast  had  not  been  cut  away  it  would  have  gone  to  the  bottom 
with  the  vessel,  that  the  mast  was  in  itself  a  valuable  spar  when  cut 
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Flnlakd. — ^The  damages,  losses  or  charges  resulting 
directly  or  indirectly  from  the  sacrifice  of  the  masts  or 
apparel,  or  of  any  other  articles  cut  or  otherwise  destroyed, 
when  these  measures  are  taken  in  order  to  lightesn  the  ship 
in  peril,  to  avoid  capsizing,  place  her  afloat,  escape  the 
pursuit  of  the  enemy,  secure  the  safety  of  the  ship  and  the 
cargo,  or  finally  escape  any  common  danger,  are  general 
average.*  But  the  damage  caused  to  the  ship's  apparel,  to 
the  masts,  spars  or  yawls,  which  are  cut  with  the  rigging  in 
consequence  of  their  fall  and  nipture,  are  not  contributed 
for.* 

Fkance. — The  cutting  away  of  the  masts,  sails  and  rigging, 
to  relieve  the  ship,  and  all  losses  occasioned  by  the  volimtary 
act,  including  the  damage  caused  by  their  falling  on  deck,  is 
classified  as  general  average.^  So  if  a  mast  cut  away,  in 
Silling,  opens  a  hole  through  the  deck,  and  water  enters 
therein  and  damages  the  cargo,  the  injury  to  the  merchan- 
dise is  general  average.* 

When  a  mast  is  accidentally  carried  away  by  the  vio- 
lence of  the  wind,  and  it  is  necessary,  in  order  to  work  the 
ship,  to  disengage  the  wreck  fi'om  the  ship,  by  cutting  the 
rigging  (which  cannot  be  saved  in  the  gale),  the  estimated 
value  of  the  rigging  and  sails,  at  the  time  and  place  of  the 
sacrifice,  is  allowed  in  general  average.*     This  is  affirmed  by 

airay  and  that  as  it  was  cat  away  for  the  good  of  the  ship 
and  cargo,  a  general  average  claim  accrued.  The  Court  held  that  the 
fiodin^  showed  that  the  mast  was  useless  before  it  was  cut  away,  and 
as  it  mnstneeessarily  have  been  lost  whether  the  ship  was  saved  or  not, 
the  jettison  was  no  sacrifice  for  the  benefit  of  ship  and  cargo.  Mitchell's 
Maritime  Register,  1887.  Shepherd  v.  Kottgen,  2  L  R.  C  P.  578,  585. 
1877,  contra, 

1  Code  Maritime,  ^  133, 1^.    2  ibid,  137,  3^. 

3  Code  de  Com.,  §  400,  29.    4  Manuel  Droit  Com..  Vol.  II.,  p    95*2 
Caavet  i  852.    C.  de  Rennes,  Jan.  5, 1844  (Dalloz,  44, 11, 186,  &  S.  V.  4  h 
2,  80O).    lb.,  2  Mai,  1826.    C.  de  Mars,  11  Mai,  1828.    (M.  9,  1,  110). 
s  Frignet,  384.      Morel,  p.  60.     Rogron,  p.   794.     Locre,  t  18,  p.  489. 
Potfaier  (Cnsh),  §  142.    Emerigon,  pp.  478,  479.    Cauvet,  §  352. 
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all  the  writers :  "  If  the  wind,"  s<ay8  Pardessus,  "  cracks  a 
"  mast,  and  afterward  it  becomes  necessary  for  the  safety  of 
"  the  ship  to  complete  the  fracture,  and  throw  it  with  the 
"  sails  and  cordage  into  the  sea  ;  the  last  measure  would  be 
*' general  average;  consequently  the  amount  of  this  loss 
"  should  be  determined  according  to  the  value  the  mast  and 
"  accessories  had  in  its  broken  condition,  caused  by  the 
"  wind  or  par  le  cas  fortuity  in  which  broken  condition,  antece- 
"  dent  to  the  sacrifice,  the  damage  was  particular  only.'''  It 
would  seem,  however,  that  if  the  cutting  away  of  the  mast 
was  merely  in  anticipation  of  an  event  which  must  sooner  or 
later  overtake  it,  one  could  hardly  consider  such  an  act  a 
deliberate  sacrifice  tor  the  common  good.* 

A  spar  or  sail  cut  to  save  a  mast,  is,  if  sacrificed  for  the 
ex)mmon  benefit  to  be  admitted  in  contribution.^  So  also 
sails  blown  away,  when  let  go  to  righten  the  ship.  Vessel's 
material  cut  or  used  to  make  temporary  masts  {mats  du 
fortune)y  writes  M.  E.  Sorel,  supplies  used  to  construct  a 
rudder,  etc.,  or  to  replace  damages  sustained,  or  spars  lost  by 
stress  of  weather,  are,  when  sacrificed  in  the  genei-al  interest 
admitted  as  general  average. 

It  is,  on  the  contrary,  particular  average  when  to  replace 
objects  lost  by  bad  weather,  where  their  replacement  is  not 
made  in  the  common  interest  of  ship  and  cargo.* 

1  Pardessus,  §  733.  If  the  breaking  of  the  mast  is  the  result  of  aa 
accident,  the  average  is  simple,  but  if,  after  this  damage  has  occurred, 
they  aie  cast  into  the  sea,  it  is  general  average,  deducting  the  damage 
previously  suffered.  Alauzet  Com.,  C.  de  C-,  $  2301.  Delvincourt  II  , 
p.  255.    Dageville  IV.,  p.  33.    Ledru-RoUin,  Avg.,  §  56. 

2  Oleolsen's  case,  D.  A.,  vo..  Droit  Mar.,  }  1083.  3  Practice  of  Brest 
and  Havre  ;  in  Boulogne  it  is  disputed.  Damage  to  cargo  by  raising  the 
pumps  to  prevent  choking  and  reduce  a  leak  was  not  allowed  in  general 
average,  this  action  being  considered  an  ordinary  measure  of  navi- 
gation. 

^  **  Les  mats,  espars,  voiles  et  autres  oldetA,"  continues  Mr.  Sorel, 
''  sacrifies  pour  degager  un  navire  alors  qu  '11  est  engage  constituent 
"  des  avaries  grosse  aux  termes  des  3^  4^  et  dernier  paragraphe  de 
"  I'article  400,  mais  lajper/c  fortuiie  de  divers  objets  alors  que  le  navire 
''  est  engage  constitue  une  avarie  particuli^re  art,  403." 
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The  loss  by  cutting  away  the  bulwarks  to  relieve  the 
vessel  is  to  be  contributed  for. 

No  allowance  is  made  for  a  boat  towing  behind  a  vessel, 
which  a  sudden  danger  forces  the  ship  to  abandon ;  in  8U(»h 
a  case  there  is  no  abandonment  for  the  common  safety, 
but  a  loss  by  the  impossibility  of  stopping  to  take  the  boat 
aboard,  which  would  be  endangering  the  common  safety  for 
the  purpose  of  saving  the  ship's  own  property.^ 

But  where  a  boat  is  lowered  into  the  sea  during  imininent 
danger,  in  order  to  secure  the  common  safety,  and  is  lost,  it 
is  to  be  placed  to  general  average.^  So  the  voluntary  des- 
tniction  of  a  boat  lashed  to  the  deck,  to  relieve  the  vessel 
when  on  her  beam-ends  or  in  other  perilous  position,  is  to  be  • 
reimbursed  as  general  average. 

Damage  to  copper  by  falling  of  mast  cut  away,  is  by 
Bordeaux  practice,  not  allowed  in  general  average.  In 
Havre  it  is.  Sails  cut  and  altered  to  serve  for  others  lost,  or 
sails  used  in  place  of  others,  may  in  some  cases  demand 
general  average  adjustment  in  Bordeaux,  but  in  Boulogne  no 
allowance  is  made. 

Germany. — When  masts,  ropes,  or  sails  are  cut  away  to 
save  the  vessel,  allowance  is  made  in  general  average  for  the 
loss  or  damage  thereby  caused.^ 

Material  cut  away  when  in  a  state  of  wreck,  as  masts, 
spars,  &c.,  broken  and  hanging  alongside,  is  admitted  in 
general  average,  says  Mr,  Hack,  provided  it  is  cut  away  to 
prevent  furtlier  peril  to  ship  and  cargo ;  and  then  only  to 
the  amount  of  its  actual  value  in  its  damaged  state  at  the 
moment  of  cutting.    If,  however,  from  the  circumstances  of 

1  Pardessas,  737.  contra.    Manuel  Droit.  Com  ,  Vol.  II.,  p  950. 

By  the  practice  of  Bordeaux  and  Boulogne,  a  Btern  boat  cut  away 
is  usually  rejected  from  general  average..  In  Brest  it  is,  on  the  con- 
tiaiy,  allowed  for.  Synopsis,  p.  5.  s  2  Cour  de  Rouen,  15  Mars,  1842. 
J.  dn  P.  II.  1842,  41. 

3  Allgemeines  Hiaudelsgesetzbuch,  %  708,  P. 
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the  case,  the  saviug  of  the  wrecked  material  was  impossible, 
no  sacrifice  was  made,  and  contribution  is  not  due.^  In 
Stettin  \^Teck  cut  away  is  not  considered  entitled  to  contri- 
bution. 

Boats  cut  from  the  stern  or  sides  of  the  ship  are  usually 
rejected  from  contribution,  while  bulwarks  stove  for  the 
general  benefit  are  contributed  for. 

If  the  masts,  in  falling,  injure  parts  of  the  vessel,  or  if 
when  in  the  water  they  injure  the  copper,  contribution  is 
due  for  the  loss  resulting.  "  The  damage  to  the  copper, 
"  says  Mr.  Hack,  must  be  proved  to  have  been  occasioned 
,"  by  the  striking  of  the  spars  against  it,  and  is  only  admitted 
"  to  the  extent  which  is  thus  shown." 

"  Sails  or  spars  cut  away  to  save  masts,"  this  gentleman 
continues,  "are  admitted  in  general  average,  provided  the 
"  fundamental  rule  of  Article  702,  that  the  sacrifice  must  be 
"  made  for  the  purpose  of  saving  both  ship  and  cargo,  from 
"  a  common  danger,  is  applicable ;  and  Dr.  Franck  writes : 

"  Any  sacrifice  for  the  sa^ang  of  the  ship,  or  ship's  apparel 
"  alone,  as  sails  or  spars  cut  to  save  the  masts,  is  to  be  borne 
"  by  the  ship  only." 

"  Allowance  is  also  due,"  writes  Mr.  Kaufmann,  "  for 
"  material  injured  or  lost  in  making  jury  masts,  temporary 
"  rudder,  &c.,  but  any  other  use  of  ship's  material  must  be 
"strictly  subjected  to  the  rule  laid  down  in* Article  702,  and 
"  nmst  be  to  save  both  ship  and  cargo." 

1  "When  the  preservation  of  theWeck  endan^eis  the  safety  of  the 
"  ship,  the  value  of  it  (if  cut  away),  must  be  restored  in  general  average.'^ 
Entscheid  d-R-0.  Hand.  Ger.  Bd.  XVII.,  S.  190. 

The  German  Committee  on  Average  (Antwerp  Congress,  1877),  i-econi- 
mended  a  reconsideration  of  the  rule  disallowing  wreck  cut  away,  &c., 
saying :  "  There  are  many  cases  in  which  such  cutting  away  must  be 
**  treated  as  general  average,  in  accordance  with  its  fundamental  prin- 
ciples, and  the  more  so  since  the  objects  thus  cut  away  may,  in  the 
moment  of  cutting,  still  be  of  considerable  value,  especially  when 
sails  and  ropes  have  been  attached  to  the  broken  spars." 
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HoLLA]SD. — ^Masts  or  sails  cut  or  broken  for  the  common 
benefit  of  vessel  and  cargo,  are  allowed  for  in  general  aver- 
aged 

Masts  and  other  paits  of  the  ship  cut  away  from  the  sides 
in  a  state  of  wreck,  are  allowed  for  to  the  extent  of  their 
value  when  sacrificed ;  in  practice  this  is  usually  taken  at 
one-half  of  the  value  possessed  before  the  accident.^ 

Says  Mr.  Bredius:  "Sails,  spars,  gear,  etc.,  cut  away 
after  having  been  previously  carried  away  by  sea  peril,  should 
not  be  made  good  as  general  average.  The  Dutch  law  does 
not  put  any  precise  rule  on  the  subject.  It  is,  however, 
customary  to  contribute  for  them  for  a  certain  part,  to  be 
adjusted  according  to  circumstances." 

Allowance  is  made  for  bulwarks  or  boats,  stove  or  sacri- 
ficed when  vessel  is  on  her  beam  ends,  as  also  for  injury  to 
copper,  by  masts,  when  cut  away.  And  sails  cut  to  save 
masts  or  spars,  if  the  cutting  is  really  to  be  considered 
for  the  common  benefit,  or  sails  let  go  and  lost  to  right 
a  ship,  are  to  be  made  good.  A  boat  cut  away  from 
the  stem,  if  done  for  the  common  welfere  of  the  ship  and 
cargo,  is  contributed  for.  Spars  cut  and  used  in  making 
temporary  masts,  ship's  material  destroyed  in  making  a  new 
rudder,  or  other  material  injured  or  lost  by  being  employed 
in  the  general  interest,  and  subjected  to  purposes  for  which 
they  were  not  intended,  are  to  be  allowed  in  general  average. 

Italy. — The  masts  or  sails  cut  away  to  save  the  vessel 
and  cargo  are  to  be  contributed  for  in  general  average ;  ^  as 
also  are  bulwarks  or  boats  *  cut  away  or  stove  to  relieve  the 
vessel  when  in  danger. 

1  Wetboek  van  Koopliandel,  i  609  B"".    «  Molster,  §§  4o,  46. 

>  Codice  di  Comercio,  i  509, 3^.  ^  Boats  hung  on  the  davits  and  neces- 
sarily jettisoned  because  full  of  i^ater,  are  considered  lost  and  of  no 
value— contribution,   consequently,   is  not  made   on   their  account. 


190  GENEEAL  AVERAGE. 

"  If  a  gust  of  wind,"  says  the  Commentator,  "  forces  the 
ship  upon  a  hidden  reef  or  other  unforeseen  obstacle ;  and  to 
relieve  the  vessel  they  must  injure  the  sails,  cut  the  cables, 
or  abandon  the  anchor,  allowance  is  made  therefore  in  general 
average."  *  If  the  masts,  in  falling,  carry  away  other  spars,  or 
break  the  bulwarks,  boats  or  deck-houses ;  such  loss  is  re- 
garded as  a  consequence  of  the  sacrifice,  and  is  made  good  in 
general  average. 

Injury  to  the  copper  by  the  fall  of  masts  cut  away  is  also 
contributed  for,  as  a  direct  consequential  and  inevitable 
damage  by  the  act  which  constitutes  general  average.  So, 
too,  sails  or  spars  cut  to  save  the  masts. 

Mr.  Acier  says:  "The  damage  to  the  metal  injured  by 
the  mast,  is  particular  average,  should  the  mast  be  destroyed 
by  the  wind ;  but  if  the  mast  has  been  voluntarily  cut  for 
the  common  safety,  and  the  metal  is  injured  in  consequence, 
this  damage  is  a  general  average." 

"  If  the  wind  has  broken  a  mast  without  disconnecting  it 
fi'om  the  ship,  if  moreover,  in  addition  to  its  uselessness,  the 
mast  in  this  state,  embairasses  the  working  of  the  ship,  and 
it  is  necessary  to  cut  it  entirely  away,  it  is  particular  average 
(at  the  charge  of  the  shipowner)  for  the  value  of  the  mast ; 
through  the  cutting,  however,  it  is  common  average  to  the 
extent  of  the  value  of  the  material."^ 

If  masts  have  been  broken  by  the  storm,  says  Mr. 
Gutanner,  and  are  still  attached  to  the  ship,  thereby  en- 
dangering her  safety  and  that  of  her  crew,  and  are,  for  these 
reasons  cut  away,  one-half  of  their  value  is  generally 
allowed  in  general  average,  the  other  half  being  considered 
destroyed  by  the  first  accident. 

And  Mr.  Acier  writes:  "  Masts,  yards,  sails,  &c.,  cut,  as 
well  as  the  bulwarks  and  any  other  part  of  the  hull  or 
planking ;  boats  lost  in  order  to  relieve  the  ship  lying  down 
are  general  average  ;  should  these  ship's  articles  be  lost 

»  Borsari  Com.  Coilioe  di  Coniercio,  $  1550,  Vol.  II.,  p.  600. 
2lbitl,  §1550(Vol.  II,  p.  601). 
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in  consequence  of  bad  weather,  and  while  lying  alongside  the 
ship,  and  for  presentation  of  those  on  board  be  cut,  the  value 
of  them  in  the  condition  they  may  be  in  is  geneml  average ; 
their  value  being  determined  by  surveyors.  If  such  articles, 
when  rotten,  should  be  thrown  overboard,  they  are  considered 
of  no  use  and  are  then  particular  average. 

Sails  or  spars  cut  to  save  the  mastA  are  entitled  to  con- 
tribution. 

Norway. — Mast^i  or  other  ship's  mateiial  cut  away  or 
otherwise  sacrificed  for  the  rescuing  of  ship  and  cargo ;  for 
example,  to  bring  the  ship  oflP  the  ground,  to  righten  her 
when  in  danger  of  capsizing,  or  to  get  her  under  sail  in 
order  to  avoid  an  imminent  danger,  are  paid  for  as  general 
average.' 

Split  sails,  which  are  cut  away  with  their  gear,  or  broken 
masts  or  yards,  from  which  the  wreck  and  gear  attached 
liave  to  be  cut  away,  are  not  contributed  for,  their  entire 
loss  in  this  case  being  considered  as  particular  average.* 

Bulwarks  or  boats  stove  or  carried  away  as  a  voluntary 
measure,  or  the  result  of  one,  for  th2  safety  of  a  vessel  and 
cargo,  are  to  be  allowed  for. 

Damage  caused  by  thS  mast  cut  away  by  striking  against 
the  copper  or  other  parts  of  the  vessel,  sails  or  spars  cut  to 
save  masts,  and  vessel's  material  used  for  temporary  rudder, 
jurj'  masts,  &c.,  are  also  to  be  made  good  in  general  aver- 
age ;  except  the  spare  materials  used  for  the  above  purposes 
are  stores  of  the  ship  cairiod  for  such  use,  in  which  case  no 
allowance  is  due. 

Pekc. — Masts,  spars,  &c.,  cut  away  for  the  common 
welfere,  are  allowed  in  general  average. 

Wreck  cut  away  is  also  contributed  for,  to  the  extent  of  its 
value  when  sacrificed.  Damage  to  copper  by  the  masts  when 

1  I^v  om  Sofarten,  4  69, 8*^.    a  Ibid,  §  70,  2^. 
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cut  away;  sails  and  spars  cut  away  to  save  a  mast,  and 
vessel's  materials  used  and  destroyed  in  making  temporary 
rudder,  masts,  &c.,  are  admitted  in  general  average. 

Portugal. — The  masts,  sails,  and  rope  cut  to  save  the 

vessel,  are  to  be  repaid  in  genemi  average.'  No  rule  is  stated 
in  the  Code  regarding  wreck  cut  away ;  the  practice  is  to 
allow  in  general  average,  the  value  of  the  sails  and  rigging 
in  full,  subject  simply  to  deduction  "  new  for  old,"  but  to 
reject  any  claim  for  the  spars  themselves. 

Russia. — ^Masts,  spare,  rigging,  &c.,  being  cut  away  and 
lost,  when  a  vessel  is  on  her  beam-ends  or  otherwise  in  peril, 
are  to  be  paid  for  in  contribution.* 

"  Spars  and  other  apparel  of  the  ship,''  writes  Mr.  Heimbur- 
ger,  "  cut  away  when  a  state  of  wreck,  are  to  be  allowed  for,  if 
it  can  be  shown  that  at  the  time  of  the  cutting  they  jKissessed 
some  value,  and  were  thus  sacrificed."  As  where  the  wreck 
remains  attached  to  the  ship,  and  the  master  is  obliged  to  cut 
it  away,  and  in  that  manner  sound  material  is  destroyed. 
Such  value  as  was  sacrificed  is  then  admitted  in  the  average.' 

Spain. — "When  the  masts  are^  pm*posely  broken  and 
rendered  useless  for  the  common  benefit  their  loss  must  be 
reimbursed  in  general  average."  *.  Mr.  Viniegra  writes :  It 
is  considered  that  where  the  vessel  is  on  her  beam-ends ;  the 
loss  of  sails,  caused  by  cutting  the  ropes,  hapi)eniQg  by  deli- 
berate and  spontaneous  acts,  effected  for  the  common  salva- 
tion, enters  into  general  average.  Masts,  spars  and  sails  cut 
away,  or  boats  or  bulwarks  stove,  when  vessel  is  on  her  beam- 
ends,  if  done  deliberately,  are  allowed  in  general  average. 

J  Codigo  Commercial,  J  1816.  4o. 

i  See  Sswod,  i  965. 

3  See  Sswod,  §  967. 

*  Codigo  de  Comercio,  ^  936,  3**.  It  is  not  general  average,  Lowever, 
if  the  breaking  occur  by  i-eason  of  vice-propre  or  tempest  Comty.  C. 
de  C,  p.  344,  note  4. 
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Vessel's  materials  cut  away  when  iii  a  state  of  wreck,  hanging 
over  the  sides,  broken  and  shapeless,  and  then  cut  loose, 
are  treated  as  subject  to  general  average  allowance,  if  their 
permanency  alongside  could  have  endangered  vessel  and  cargo. 
Damage  to  copper  by  masts  and  spars  cut  away,  which  in 
£dIiDg  strike  against  the  vessel,  is  treated  as  genei'al  average 
(§  936,  2^).  Sails  and  spars  cut  away  to  save  masts,  and 
vessel's  materials  cut  or  used  to  make  jury  masts,  rudder, 
&c.,  or  to  replace  or  repair  damages  sustained,  or  spars  lost, 
when  applied  to  a  use  for  which  they  are  not  adapted,  are 
treated  as  general  average. 

Sweden. — Masts  or  ship's  gear  cut  away,  or  sacrificed  in 
any  other  like  manner,  for  the  preservation  of  ship  and 
cargo ;  as,  for  instance,  in  order  to  bring  the  vessel  off  the 
ground,  or  prevent  her  from  capsizing,  are  entitled  to  contri- 
bution.' So,  also,  the  bulwarks  or  boats  stove  wlien  a 
vessel  is  upon  her  beam-ends  or  in  other  position  of  danger, 
are  paid  for  in  general  average. 

Sails  blown  to  pieces,  masts,  spai-s  or  yaids,  broken  or 
parted,  and  afterward  cut  away,  are  excluded  from  general 
average.^  AMien  a  spar  is  cut  away  and  in  falling  injures 
the  copper  or  other  parts  of  the  ship,  this  injury  is  general 
average ;  but  as  spars  in  a  state  of  wreck  are  not  allowed  for, 
so,  any  damage  occasioned,  either  by  their  flret  fall,  or  by  a 
subsequent  cutting  away,  is  also  rejected  from  contribution. 

Sails  or  spars  sacrifi^ced  to  save  masts  are  admitted  in 
general  average. 

Ship's  articles,  (!ut  or  used  to  make  juiy  masts,  temporary 
repairs,  rudder,  &c.,  are  included  in  the  general  average. 

Uruguay. — ^^^lasts,  spai^s,  sails  or  other  appurtenances  of 
the  ship  abandoned  or  cut  for  the  general  benefit  are  to  be 
made  good  in  general  average.' 

»  Sjolag.,  J  143,  2**.    2  Ibid.,  4  150,  G°. 
3  Codigo  de  Comercio,  J  1486,  3**. 
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Venezuela. — ^TV^hen,  to  relieve  the  vessel  from  peril,  the 
masts,  spars,  sails,  and  rigging  are  cut  or  otherwise  volun- 
tarily destroyed,  the  loss  so  caused  is  to  be  made  good  by 
contribution.*  When  the  masts  are  broken  by  acts  of  the 
crew,  the  loss  is  general  average,  but  when  broken  by  sea 
peril,  the  loss  is  particular;  general  average  only  arises 
when  they  are  broken  in  consequence  of  operations  necessary 
to  the  common  safetv. 

If  the  breaking  of  the  cable  or  mast,  or  the  iiyury  to  the 
sails  is  the  result  of  an  accident  of  the  sea,  the  average  is 
simple;  but  if,  after  this  injury  has  overtaken  these  articles, 
they  are  voluntarily  thrown  into  the  sea,  to  aid  in  the 
general  safety,  the  loss,  after  deduction  of  the  injury  first 
suffered,  is  general  average. 

The  principle  is  likewise  applicable  in  regard  to  anchors, 
sails,  boats,  or  any  other  appurtenance  of  the  vessel,  as  long 
as  the  loss  is  voluntary,  and  conduces  to  the  common 
benefit.^ 

United  States  of  Colombia. — The  deliberate  cutting 
or  destruction  of  the  masts,  spars,  rigging,  sails  or  any  other 
accessories  of  the  ship,  gives  a  right  to  general  average,*  as, 
also,  the  damages  intentionally  occasioned  to  the  ship  to 
faciUtate  this  sacrifice,  and  those  occasioned  as  a  consequence 
of  such  acts.^ 

1  Codigo  de  Comercio,  §  607,  3**. 

2  Sanojo,  p  156, 145,  ^. 
3C.deC.,$282,9«.    4  lb.,  $  282, 12«. 
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Section  VI. 


Anchors  and  Chains  Slipped  or  Cut. 


The  loss  of  anchors  or  cables,  abandoned  for  the  com- 
mon benefit,  is  usually  admitted  in  general  average. 
But  the  treatment  of  such  a  loss  must  depend,  not  only 
upon  the  situation  of  the  vessel,  but  also  upon  that  of 
the  anchor.  If  the  vessel  is  prevented  from  raising  the 
anchors  simply  by  the  peril,  whether  of  sea  or  enemy, 
which  menaces  her,  and  the  danger  from  the  delay  M^hich 
is  necessary  to  secure  them,  allowance  is  due,  for  this  is 
a  voluntary  surrender  of  value  to  avoid  a  danger  common 
to  all.     But  if  the  anchors  were  wedged  among  rocks,  or 

Walker  r.  United  States  Ins.  Co  ,  11  Serg.  &  R.,61  (1834).  The  *' John 
Perkins,"  11  Law  Rep.,  N.  S.,  87. 

"  If  loss  or  damage  happens  to  the  anchors,  chains,  hawsers,  or  other 
"  parts  of  the  ship,  in  consequence  of  efforts  made  to  get  a  stranded 
"  ship  afloat  with  the  cargo  or  a  part  thereof  in,  or  with  a  view  to  the 
"  common  benefit ;  snch  loss  or  damage,  if  the  ship  is  again  set  afloat 
**  ahonld  be  apportioned  upon  ship  and  cargo-  But  if  the  ship  is  not 
"  again  set  afloat,  tlie  loss  or  damage  should  rest  where  it  falls,  Phillips, 
"  Stevens  &.  Benecke,  189.  If  the  ship  being  actually  lost,  the  blocks, 
"  falls,  ropes  or  other  parts  of  the  ship  are  lost  or  damaged  in  getting 
"  out  the  cargo,  such  loss  or  damage  estimated  witli  reference  to  the 
"  actual  value  of  the  articles,  as  detached  material,  ought  to  be  made 
"  good  to  the  ship  by  the  cargo  saved.  If  goods  put  in  a  wrecking  vessel 
'*  to  lighten  the  ship  off  the  reef,  are  lost  or  damaged,  the  ship,  if  got  ofl', 
"  should  contribute  to  the  loss  or  damage.  If  lost  or  damaged  by  the 
**  fault  of  the  wrecking  vessel,  the  wrecker  should  make  good  the  lob.s 
*'  or  damage,  though  his  liability,  without  payment,  will  not  exonerate 
*'the  ship  for  its  contributive  share"  Judge  Marvin  in  case  of  the 
"Ocean  Star,"  and  cargo.    U.  S.  D.  Ct ,  of  Florida,  1801. 
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fast  in  a  wreck,  the  loss  is  a  particular  average,  being 
clue  to  the  original  impossibility  of  lifting  the  cables. 

If  chains  and  anchors  must  be  abandoned  as  a  conse- 
quence of  anchoring  in  an  improper  place,  no  contribu- 
tion is  due.  But  if  the  anchoring  was  a  necessity,  it 
cannot  be  said,  however  unsuitable  the  spot  might  be 
under  other  circumstances,  that  it  was  improper ;  and  a 
sacrifice  after  such  necessary  anchorage  would  be  ad- 
mitted in  general  average. 

While  the  accidental  loss  of  anchor  and  chain  can 
occasion  no  contribution,  new  tackle  purchased  (or  hired) 
to  supply  the  place  of  that  lost,  may  under  certain  cir- 
cumstances be  allowed  for,  as  when  the  adventure  is 
still  exposed  to  sea  peril,  incident  to  the  prosecution  of 
the  voyage,  and  the  price  paid  exceeds  the  cost  at  the 
port  of  destination.  This  excess  is  admitted  in  general 
average. 


Foreign  Legislation  and  Practice, 


Argentixe  Republic. — In  general  average  are  allowed 
the  anchors,  cables  and  other  things  abandoned  for  the  com- 
mon salvation  or  advantage.* 

Austria. — Anchors,  chains,  &c.,  jettisoned  or  slipped  in 
time  of  danger  to  escape  the  peril,  are  general  average. 

Belgium. — Anchors,  chains,  &c.,  abandoned  for  the  com- 
mon safety  of  ship  and  ciirgo,  wliether  to  escape  a  sudden 

1  Codigo  de  Com.,  ^  1476,  3**,  4^.    Loss  by  vice  propre  or  sea  peril  is  a 
]):irticiilar  average.    Ibid,  $  1479,  1^. 
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storm  or  an  enemj',  or  to  avoid  a  coUwion,  are  classed  as 
general  average.^ 

When  the  anchor,  temporarily  foul,  is  slipped  to  avoid  an 
imminent  danger,  general  average  is  due ;  not  so  when  foul 
under  ordinarv  circumstances. 

The  loss  of  vessel,  as  a  consequence  of  a  sacrifice  of  her 
anchors,  is  not  subject  to  contribution,  nor  is  the  loss  of 
chain  because  of  an  improper  anchorage.^ 

Brazil. — The  cables  or  anchors  cut  or  abandoned  for  the 
general  safety,  or  the  common  benefit,  are  paid  for  in  general 
average.'  Whereas,  their  loss  caused  by  tempest  or  other 
maritime  peril,  and  the  cost  of  recovery,  is  a  particular  aver- 
age. ^ 

Chili. — The  abandonment  of  the  anchors  and  6ther  ap- 
parel to  save  the  ship  from  a  collision  or  any  other  sea  peril, 
is  a  general  average  loss.* 

Denmark. — Chains  slipped,  warps  and  other  cordage  cut, 
or  anchors  lost  to  prevent  shipwreck  or  otherwise  save  ship 
and  cargo  in  cases  of  emergency,  are  repaid  by  average  con- 
tribution.** 

England. — When  a  ship  at  anchor  is  in  danger  of  drift- 
ing on  a  lee  shore  during  a  gale,  or  when  another  vessel 
riding  in  her  neighborhood  is  driven  towards  her,  and  a  col- 
lision becomes  probable ;  or  when  in  violent  weather  it  be- 
comes necessary  to  leave  an  anchorage,  it  being  no  longer 
safe  to  remain  there,  and  it  is  found  impossible  to  weigh  the 
anchoi'S ;  and  the  general  safety  is  secured  by  slipping  fi*om, 
or  cutting  away  the  ground  tackle,  such  loss  is  to  be  made 
good  in  general  average.^ 

J  See  Report  to  Int.  Genl.  Ayg,  Com.,  p.  41.    ^  Synopsis,  p.  6. 

'  Codigo  Com.,  §  764,  dy,  4*^.    Veiga  0.  Amigo  e  Commerciantes,  Vol. 

D  225 
?  C"  de  C.,  4  766,  2^  3«.  Veiga  Vol.  II.,  p.  230. 
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':?.,  n66,  2S  3«.  Veiga  Vol.  II.,  p, 
^  Codigode  Comercio,  4  1000, 10^,  and  see  lb.,  i  1124. 


'  Insurance  Law,  §  4. 

*  Hopkins,  p.  44.    ^  lb.,  p.  45.    Stevens  &  Renecke,  pp.  117, 154. 

Arnoald  (4tL  £d.)  Vol.  II ,  p.  772.    Maciachlan  Shipg,  p.  621. 
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AVhen,  however,  a  ship  in  her  ordinary  navigation  drops 
her  anchor  among  rocks,  and  afterward  finds  it  impossible  to 
weigh  it,  and  is  in  consequence  obliged  to  unshackle  the 
chains,  or  cut  the  rope-cable,  the  loss  is  borne  by  the  owner, 
for  the  anchor  and  cable  were,  in  fact,  lost  as  soon  as  they 
were  dropped.^ 

Mr.  Lowndes,  writing  on  this  point,  says  : 

"  If  after  all  practicable  exertions  have  been  made  to  raise 
the  anchor,  the  captain  slips  the  chain,  in  despair  of  ever 
recovering  it,  this  is  not  general  average.  But  if,  before 
there  has  been  time  to  make  these  exertions,  and  while  it  is 
still  uncertain  whether  the  anchor  is  peimanently  fixed  or 
not,  some  sudden  danger,  such  as  the  coming  of  a  gale,  or  a 
shift  of  the  wind,  or  the  near  approach  of  another  ship, 
renders  it  necessary  to  slip  the  chain,  the  mere  circumstance 
of  its  being  foul  at  the  time,  does  not  exclude  the  loss  from 
general  average."^ 

Finland. — The  sacrifice  of  the  anchors  or  other  apparel 
of  the  ship  is  included  in  general  average.' 

France. — According  to  the  Code,  anchors  or  other  articles 
abandoned  for  the  common  safety,  are  to  be  repaid  in  general 
average,*  and  this  whether  to  avoid  shipwreck,  collision  or 
capture.^ 

Cables  cut  and  anchors  sUpped,  says  Emerigon,  in  order  to 
follow  convoy,  are  general  averages,  provided  the  captain  is 
not  behind  hand  from  his  own  fault.® 

According  to  Mr.  Oauvet,  when  the  master  has  anchored 
in  the  course  of  the  voyage,  a  sudden  change  of  the  wind  en- 

1  Hopkins,  p  45. 

2  Lowndes,  p.  76. 

3  Code  Maritime,  i  133,  I'',  and  see  lb.,  $  186. 

4  Code  de  Com.,  S  400,  4^.  Valin  Ord.  de  la  Mar.  II.,  p.  165.  »  Synop- 
sis, p.  5.  While  the  loss  ol  these  articles  by  tempest  is  at  the  sole  charg^e 
of  the  ship.    Code  de  Com.,  §  403,  8®.    «  Emerigon,  Vol.  I.,  p.  605, 
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dangers  the  ship,  and  the  danger  is  so  pressing  that  it  is 
necessary  for  the  safety  of  the  ship  to  make  sail  immediately, 
without  waiting  to  weigh  anchor,  and  the  master  slips  the 
chain,  the  abandonment  of  the  chain  and  anchor  in  such  cases 
is  general  average.* 

It  is  the  duty  of  the  captain  to  attach  a  buoy  to  his 
anchor  when  he  can,  and  if  he  fails  in  this  duty  he  cannot 
recover  its  value  in  general  average.  If  he  regains  the 
anchor,  it  is  the  cost  of  repossessing  himself  of  it,  that  is 
allowed.^ 

But  if  the  anchor  is  caught  amongst  rocks,  and  vain  efforts 
are  made  to  disengage  it,  the  abandonment  of  the  chain  or 
the  anchor  is  a  particular  average  to  the  ship.*  If,  how- 
ever, the  anchor  is  temporarily  foul,  contribution  must  be 
made  for  its  sacrifice.  The  loss  of  ship,  by  reason  of  sacri- 
ficing the  anchors,  is,  in  Brestj  considered  a  general  average 
claim,  in  Bardeanx  and  Boulogne  it  is  not.  The  loss  of  a 
chain  parted  because  of  anchoring  in  an  improper  place  is 
not  generally  regarded  as  general  average.* 

Germany. — When  anchors,  cables,  or  hawsers  are  cut 
away  or  slipped  for  the  preservation  of  ship  and  cargo,  they 
are  allowed  for  in  general  average.* 

When  a  ship  is  threatened  with  danger  and  must  make 
sail  to  escape,  and  the  anchor  cannot  be  weighed,  and  the 
chain  is  slipped,  the  loss  is  general  average ;  for  it  is  pre- 
sumed that  had  the  peril  not  been  so  pressing  and  time 
could  have  been  allowed  for  raising  the  anchor,  it  might 
have  been  saved. 


I  Cauvet,  $  353.  9  Trib  de  Mars,  34  Dec,  1858.  D^cret,  Dec.  12,  1808, 
Art.  39.  Trib  de  Mars,  17  Mars,  1857,  21  Avril,  1857.  (t.  85,  p.  1,  p  137. 
Mars,  8  Dec.,  1863  (M.  64,  1,  33).  Aix,  24  Aodt,  1857  (M.  67,  1,  233. 
'  Cauvet,  §  853,  Trib.  de  Mars,  11  Mars  et  24  Aoiit,  1860.  Morel,  p.  67. 
Frignet,  §  387.  Bord.,  80  Jain,  1865  (B.  67,  29).  Bastia,  18  Juin,  1844  (M. 
44,  2, 174).    <  Synopsis,  p.  5. 

1  Allgemeines  Handelsgesetzbuch,  §  708, 1^. 
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If,  by  reason  of  the  circumstances  of  the  case,  this  pre- 
sumption is  not  allowable,  no  general  average  is  due. 

If  the  anchor  is  temporarily  foul  and  it  is  necessary  for 
the  general  safety  to  make  sail,  the  loss  voluntarily  mad^  is 
general  average  ;  if  permanently  caught,  however,  no  con- 
tribution is  due.* 

The  indemnity  which  that  ship,  whose  crew  cut  the  cable 
of  another,  would  have  to  pay  to  such  other  ship,  would  be 
general  average ;  the  loss  and  damage  of  the  ship  whose 
cable  is  cut,  is  not  general  average  for  this  ship.  If  the 
vessel  is  lost  in  consequence  of  the  sacrifice  of  anchors  and 
chains,  this  gives  no  right  to  contribution.  The  loss  of 
chain  parted  from  anchoring  in  an  improper  place,  does 
not,,  genemlly,  entitle  to  contribution.* 

Holland. — i^chon'?,  hawsers  and  other  articles  w^hich 
have  necessarily  been  slipped  for  the  common  safety  or 
benefit  of  the  ship  and  cargo,  as  to  avoid  capture,  shipwreck 
or  collision,  are  charged  for  in  general  average.' 

If  the  anchor  was  foul  temporarily,  and  the  danger  was 
pressing,  and  it  was  slipped,  allowance  is  due,  but  for  an 
anchor  abandoned  fi:om  necessity,  being  fiist,  and  no  peril 
being  imminent,  no  contribution  is  due. 

A  loss  by  reason  of  anchoring  in  an  improper  pla^e,  is  not 
a  general  average.* 

Italy. — Anchors,  chains  and  other  articles,  abandoned 
for  the  common  safety,  are  to  be  made  good  in  general 
average,*  whether  slipped  to  escape  a  sudden  storm  or  an 
enemy.  To  particular  average,  on  the  contrary,  belong  the 
loss  of  anchors,  &c.,  sustained  through  storm,  shipwTeck, 
vis  major  J  &c.* 

1  See  Synopsis,  p.  5. 

2  Synopsis,  pp.  5,  7. 

3  Wetboek  van  Koopbandel,  i  699,  4f*.  The  loss  of,  and  damage  sus- 
tained by  cables,  anchors,  &c.,  caused  by  stonns  or  other  disaster  at 
sea,  is  pai*ticiilar  average.    Ibid,  J  701,  3°.    *  Synopsis,  p.  ••>. 

5  Codice  di  Comercio,  $  509,  4®.    Borsari,  }  1550. 

6  Codice  di  Comercio,  ^  512,  3«*.    Borsari,  §  1565. 
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XoKWAY. — Anchors  and  cliains  slipped  to  escape  an 
eaemy  or  a  sudden  storm,  are  usually  allowed  in  general 
average,  under  the  rule  laid  down  in  the  Code.' 

The  8iU3rifice  to  avoid  an  enemy  is,  however,  only  admitted 
in  general  average  when  both  ship  and  cargo,  were  en- 
dangered by  the  attack,  and  both  liable  to  be  condemned  as 
good  prize ;  but  if  the  cargo  is  neutral  and  not  subject  to  a 
lawflil  condemnation,  the  ship  damage  does  notcoijcem  the 
cargo.* 

Peru. — Anchors  and  chains  lost  by  being  sUpped  or  cut  to 
escape  an  enemy  or  other  danger,  are  admitted  in  general 
average. 

Portugal. — Anchors,  hawsei-s  and  other  articles  cut  and 
abandoned  for  the  common  safety  or  advantage,  are  con- 
sidered as  general  average.^  The  loss  of  these  appurten- 
ances caused  by  a  gale  or  other  accident  of  the  sea  is,  on  the 
contrary,  a  particular  average.  ^ 

Russia. — The  abandonment  of  the  anchor,  cables  or 
chains,  made  in  the  general  interest,  is  a  subject  for  general 
average  contribution.^ 

Spain. — Cables  cut  and  anchors  abandoned  to  save  the 
ship  in  case  of  tempest  or  danger  from  the  enemy  are  in- 
cluded in  the  general  avemge.® 

When  the  damages  are  not  for  tlie  common  salvation  or 
fur  the  good  of  all ;  as  where  the  loss  or  damage  to  the 
apparel  has  arisen  through  sea  peril,  force  major  or  vice- 
propre,  the  loss  is  particular  average.^ 

1  Lov  om  Sof  arten,  §  69,  3^    2  gee  Ibid,  §  69,  6^. 
5  Codigo  Commercio,  J  1816,  4^.    *  ibid,  §  1818,  ^. 
^  Sflwod,  4  965.    Contra  when  the  loss  is  by  sea  peril.    Sswod,  ^  907. 
^  Codigo  de  Comercio,  ^  936,  4^.    Commentary  C.  de  C,  p.  844.    7  c. 
de  C,  §  935.    Com.  C.  de  C,  p.  342,  4. 
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Sweden. — Although  not  specially  included  in  the  enu- 
meration of  general  average  sacrifices,  anchors  and  chains  or 
cables  are  allowed  in  general  average,  when  cut  away  or 
slipped  for  the  preservation  of  ship  and  cargo.' 

These  articles,  when  lost  through  stress  of  weather,  are 
charged  as  a  particular  average  to  the  ship.^ 

United  States  of  Colombia. — The  voluntary  abandon- 
ment of  anchors,  boats,  launches  or  other  apparel  in  order  to 
save  the  ship  from  colHsion  or  other  sea  peril,  is  a  subject 
for  contribution.' 

Ukuguay. — General  average  compensates  for  the  loss  of 
anchoi's,  cables,  &c.,  cut  away  or  slipped  for  the  common 
good.^ 

A'enezuela. — Cables,  anchors,  &c.,  cut  away  or  abandoned 
for  the  safety  of  the  ship,  are  admitted  in  contribution,*  but 
the  loss  of  these  things  caused  by  tempest  or  other  accident 
of  the  sea,  is  a  particular  average.* 

»  SjolageD,  ^  143,  2*>.    2  ibid,  $  150,  6*». 
3  C.  de  C,  $  283,  10^,  and  see  lb ,  (  816. 

*  Codigo  de  Comercio,  ^  1486,  3**,  4®.    Loss  by  rice  propre  or  sea  peril 
is  a  particular  average.  lb.,  ^  1489,  1*>.  *  C-  de  C.  ^  607, 3«>.  «  Ibid,  §  608,  3. 
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SEPTrox  vn. 


By  Carrying  Press  of  Sail, 

The  damage  occasioned  to  the  vessel,  her  spars  and 
rigging,  by  carrying  a  press  of  canvas  to  avoid  an  im- 
pending peril,  such  as  an  enemy  or  a  dangerous  shore,  is 
not  recognized  in  the  United  States  as  a  subject  for 
general  average  contribution.^ 

The  masts  and  sails,  it  is  argued,  are  only  put  to  a 
use  for  which  they  were  intended,  and  their  services 
must  be  given  as  necessity  requires ;  the  shipowner  can 
hardly  contend  that  his  sails  were  to  be  set  and  exposed 
in  mild  or  moderate  weather  only,  for  his  contract  with 
the  shippers'  of  cargo,  certainly  requires  not  only  that, 
but  their  exposure,  if  necessary,  in  a  legitimate  and 
usual  way  for  the  prosecution  of  the  voyage.  **  The 
**  broken  tools  of  an  artificer  bring  no  charge  upon  his 
"  employer,"  says  one  of  the  old  writers,  expressing  in  a 
quaint,  though  apt  way,  the  ground  of  rejection. 

1  Contra  Sbiff  r.  La.  State  Ins.  Co.,  6  Mart.  La.  630.  This  is  tlie  only 
decision  in  any  of  oar  Courts  directly  upon  this  subject.  In  Louisiana 
the  influence  of  the  French  law  is  stUl  apparent.  Phillips,  ^  1297. 
Parsons  M.  I.  II.,  pp.  311,  337,  802,  361.    Dixon,  p.  44. 

"  If  a  vessel  lying  at  anchor  be  in  danger  of  being  driven  ashore  in 
'*  a  dangeroas  place  by  a  storm,  and  the  master  in  order  to  avoid  the 
"  danger,  after  consultation,  cuts  the  cables  and  hoists  sail  for  the  pur- 
"  pose  of  getting  out  to  sea,  or  if  that  be  impracticable,  of  going 
"  ashore  elsewhere ;  but  in  consequence  of  the  sail  being  carried  away, 
"  the  vessel  becomes  ungovernable,  goes  ashore  and  foimders,  it  is  not 
**  a  case  of  general  average,  except  so  far  as  respects  the  cables  and 
"  anchors."    Walker  v.  U.  S.  Ins.  Co.,  11  S.  &  R.,  61  (1824). 
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The  entire  exclusion  of  a  loss  of  this  character  is  not, 
however,  in  accord  with  true  principles ;  there  may  be 
many  cases  where  such  a  loss  is  a  real  sacrifice.  The 
position  may  be  such,  that  carrying  sail,  though  for  a 
short  interval,  will  extricate  the  vessel  from  a  position  of 
serious  peril.  This  momentary  exposure,  though  it 
bring,  probably,  certain  destruction  or  damage  to  the 
sails  or  rigging,  or  strain  and  open  the  ship,  may  avail  in 
the  emergency,  and  by  its  means  the  impending  danger 
be  avoided. 

While  the  shipowner  owes  the  exposure  of  his  ship 
and  appurtenances,  in  the  due  prosecution  of  his  voyage, 
and  for  the  protection  of  the  adventure  ;  it  cannot  be  said, 
considering  the  numerous  sacrifices  of  ship's  material 
which  are  admitted  to  contribution,  that  he  owes  this 
exposure  of  an  unusual  and  extraordinary  degree,  with- 
out right  of  general  average  compensation.  Practi-. 
cally,  however,  our  custom  appears  advisable.  In  losses 
of  this  nature,  the  ordinary  and  extraordinary  exi>osure, 
so  merge,  the  one  into  the  other,  that  even  the  rigorous 
enforcement  of  the  rule  is  necessary.  In  cutting  away 
spars  or  rigging,  or  in  cases  generally  of  voluntary  strand- 
ing, for  example,  the  sacrifice,  in  its  effects,  differs  so 
materially  from  accidental  damages,  that  the  proof  of 
sacrifice  is  comparatively  clear  and  simple  ;  not  so  as  to 
damages  and  losses  by  crowding  sail. 
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Foreign  Legislation  and  Practice. 

Argentine  Republic. — When  the  masts  and  sails  of  a 
vessel  are  "  forced  ^  for  the  salvation  of  vessel  and  cargo,  the 
loss  is  to  be  made  good  in  general  average.* 

Austria. — ^Loss  or  irgury  to  vessel,  her  sails  or  spare  by 
reason  of  carrying  a  press  of  sail,  is  to  be  allowed  in  general 
average.  "But  where  claims  are  made  for  indemnity  for 
damage  by  press  of  sail,  the  judges  (or  adjusters)  must  be 
very  cautious  in  the  admission  of  such  claims,  and  they  have 
to  observe  well,  whether  there  was  really  the  necessity  for  the 
press  of  sail  or  not." 

Belgium. — ^A  rather  unusual  distinction  formerly  pre- 
vailed with  the  Belgic  a4justere,  respecting  the  treatment  of 
damage  by  carrying  press  of  sail  or  steam. 

No  allowance  was  made  in  general  average  for  damage  to 
vessel  or  material,  cost  of  steamere'  fiiel,  &c.,  iised  to  prevent 
drifting  on  a  lee  shore ;  but  if  the  object  in  view  was  to 
escape  from  an  enemy,  the  material  sacrificed  was  admitted 
to  contribution. 

This  is  no  longer  the  rule.  Mr.  Goemaere  writes  that,  in 
practice,  the  loss  by  crowding  sail  is,  in  all  cases,  a  particular 
average. 

The  forcing  of  the  sails  is  a  manoeuvre  incident  to  tlie 
navigation  which  the  captain  is  obliged  to  perform  whenever 
the  circumstances  requu-e;  if  damages  result  by  the  sea 
peril,  they  are  particular  average.* 

The  loss  in  consequence  of  using  one  kind  of  sail  instead 
of  another,  as  lighter  upper  sails  spread  in  place  of  heavier 
ones,  is  treated  as  a  particular  average. 

<  Codi^o  de  Comercio,  $  1476,  S^. 
'  Memoire  IdI.  G.  A.  Com.,  p.  86. 
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Brazil. — The  injurj^  sustained  by  the  vessel's  masts, 
spars  and  tacMing  when  pni-posely  parted  in  crowding  sail  to 
save  ship  and  cargo,  is  made  good  in  general  average.^ 

"  If  the  masts  are  broken,  or  the  sails  are  torn,  if  the  damages 
occm-  fortuitously,  by  the  vicissitudes  or  risks  of  navigation, 
or  by  the  ignorance  or  culpability  of  the  captain,  the  average 
is  simple  and  not  general."  ^ 

Chili. — The  loss  caused  by  forcing  the  sails,  in  oi-der  to 
preserve  the  ship  and  cargo  from  an  imminent  peril,  is  to  be 
allowed  in  general  average.' 

Denmark. — Damage  done  to  ship  and  her  appaiel  by 
canning  a  press  of  sail,  either  to  free  her  when  on  a  lee 
shore  or  to  escape  enemies  or  pirates,  is  entitled  to  contribu- 
tion.^ 

Sails  put  to  an  unusual  use,  as  lighter  upper  sails  spread 
in  place  of  heavy  ones,  and  thus  injm^ed  or  lost,  are  allowed 
in  general  average  under  certain  conditions ;  it  is  necessary, 
for  instance,  that  this  sacrifice  should  be  made  in  wwc  of 
dimmer  to  save  ship  and  cargo. 

England. — Not  general  average.  No  claim  can  be  ad- 
mitted in  general  average  for  damage  done  to  a  ship's  spars 
and  tackling,  from  caiTying  an  extraordinary  press  of  canvas 
dming  stormy  weather,  in  order  to  escape  from  the  pursuit 
of  an  enemy  or  privateer.^ 

1  Codigo  Coiumercia!,  §  704,  IIL    2  Vei^-a  "0  Amigo,"  Vol.  H.,  p  aW. 

3  Codigo  de  Comercio,  §  1090,  11^. 

4  Insarance  Law,  §  6. 

*  Lowndes,  pp.  14,  58.    Baily,  p.  78.    Steveus  &  Beuecke  (Phil.),  pp. 

1 114,  372,  882.  Arnould  (4th  Ed.),  Vol.  IT.,  p.  773.  Abbott,  p.  580.  Hopkins 

(3d  Ed.),  p.  59.    Maclachlan  Shipg,  031.    Covington  t\  Roberts,  2  B.  & 

P.  N.  R.,  379.    Taylor  v,  Curtis,  4  Camp.  336.    Mavro  v.  Ocean  Ins.  Co., 

L.  R.  IOC.  P.,  414(1875). 
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Finland. — Xo  rule  in  the  Code. 

France. — General  average.  The  decisions  of  the  French 
Courts  appear,  at  first  view,  very  contradictory  on  this  point, 
resulting,  however,  it  would  seem,  in  the  admission  of  this 
loss  in  general  average. 

The  Ordonnance  de  la  Marine^  admits  such  a  loss  in 
general  average;  and  Valin,*  in  his  Commentaries,  and 
Emerigion,^  in  his  Treatise,  confirm  that  law ;  the  latter  citing 
mth  approbation  a  decision  of  the  Admiralty  at  MareeiUes, 
sustaining  such  allowance.  And  although  the  "  Code"  does 
not  explicitly  refer  to  a  loss  of  this  character,  the  retention  of 
the  word  rompu  *  (broken),  despite  the  remonstrance  of  the 
Caen  Tribunal,  would  allow  the  inference  that  such  a  loss 
was  intended  to  be  admitted.^ 

Benecke,  after  stating  the  law  then  prevailing,  remarks 
that  he  has  seen  several  French  adjustments  of  a  later  date 
than  the  Code  in  which  the  damage  by  crowding  sail  was  not 
admitted  in  general  average.*^ 

Mr.  Lowndes  ^  quotes  fi^om  Rogron  ®  that  the  damage  done 
by  carrying  a  press  of  canvas  during  a  gale  in  order  to  reach 
the  port  of  destination,  is  not  general  average,  and  upon  the 

»  Avg.  Art.  VI.  (§  742)  and  Jet.  Art.  I.  (J  748).  2  Valin  Com.  Ord  de  la 
Mar.,  p.  189.  3  Emerigon  (Mer.  Ed.),  p.  479.  Boulay-Paty  Cours  de 
Droit  Com.  Mar.,  p.  446. 

*  Code  de  Com.,  *  400,  8«.  »  When  Article  400  of  the  Code  was  in 
coarse  of  preparation  by  the  Council  of  State,  it  was  suggested  that  this 
word  had  better  be  changed  for  one  conveying  more  fully  the  idea  of 
human  agency  in  the  loss.  Mr.  Merlin  replied  that  the  expression  was 
a  good  one,  because  there  was  general  average  when  the  mast  was 
broken  in  consequence  of  the  measures  taken  for  the  safety  of  the  vessel. 
« Stevens  &  Benecke  (Phil.),  p.  116.  7  Lowndes,  pp.  337,  338.  8  Rogron 
C.  de  C.  Explique,  pp.  801,  803.  I'lstre  Court  of  Douai  Arret,  2  Mai,  1843, 
Sy.  43,  3,  460.  See  also  Aix,  27  Fev.,  1865  (M.  65,  1,  85).  Mars.  17  Jan., 
1866  (66,  1,  131 ;  40,  1,  132,  154 ;  41,  1,  876.  Cf .  Mare.,  11  Jan.,  1836  (M.  36, 
2, 67),  18  Fev.,  1836  (M.  16,  1,  131),  13  Jan.,  1843  (43,  1,  389),  18  Mars.,  1863 
(62, 1, 132),  (60,  1,  230).  30  Av.  1863  (M.  62,  1,  154).  7  Mai,  1860  (M.  60, 
1,230). 
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authority  of  this  decision,  states  in  his  Comparative  Table,  * 
that  no  allowance  is  made  in  general  average  for  damage  by 
carrying  press  of  sail.  He  subsequently,  however,  notes  the 
admission  of  this  sacrifice  in  general  average  restricted  to  as 
narrow  limits  as  possible.^ 

This  judgment  of  the  Court  of  Douai,  before  i-eterred  to, 
will  be  seen,  on  examination,  to  conflict  with  none  of  the  de- 
cisions or  opinions  previously  quoted  in  favor  of  the  claim  ; 
the  ground  of  the  decision  being,  that,  as  the  vessel  did  not 
deviate  from  her  course,  but  simply  cairied  sail  to  enter  her 
port  of  destination,  the  loss  could  not  be  considered  a  sacrifice 
for  the  common  benefit.^ 

Rogron  states  the  law  as  allowing  in  general  average  the 
masts  broken  for  the  common  safety  (il  faut  qu'  ils  aient  ^tt^ 
rompus  pour  le  salut  commun),*  and  this  has  been  shown  in 
several  decisions.*    The  Tribunal  of  Commerce  of  Marseilles 

1  Lowndes,  XXX.  In  the  third  Edition  he  remarkB  that  the  i)oiut 
is  doubtful.  See  also  Dixon  Com.  Table  Supt.  to  Law  of  Shipj^:, 
p.  2.  3  Lowndes,  p.  889.  3  This  also  in  the  opinon  of  Mr.  DaUoz  (Rep- 
Genl.,  p.  521),  who  distinguishes  between  the  case  of  forcing  the  sails 
in  order  to  enter  a  port  of  refuge,  or  because  ot  imminent  danger,  and 
that  occasioned  in  order  to  enter  the  port  of  destination.  See  also  in 
this  sense  a  decision  of  the  Cour  de  Bastia,  18  Juin,  1844,  Dalloz  anne, 
1844,  II.,  p.  125.  Rogron  C.  de  C,  Explique,  p  800.  ^  Rogron,  p.  7»3. 
Alauzet,  Com.,  §  2298  Boulay-Paty  on  Emerigon,  Vol.  I.,  p.  620.  Frignet, 
^  890,  394.  Morel,  pp.  108,  110.  Manuel  Droit  Com.,  Vol.  11.,  p.  955. 
Bedarride  Com.,  ^  1689, 1690,  1691,  1692.  In  Brest  the  loss  by  crowding 
sail  is  appreciated  in  different  ways,  according  to  the  circumstances. 
The  common  rule  is  that  damage  in  consequence  of  press  of  sail  to 
avoid  a  lee  shore,  is  general  average.  This  matter  is  sometimes  left  to 
the  consideration  of  the  Judge  who  examined  all  the  circumstances. 
In  Bordeaux  and  Boulogne  it  is  allowed.    Synopsis,  p.  6. 

»  Combal's  case  (S.  V.,  29,  2,  115),  2  Mars,  19,  1,  288,  et  21,  1,  69.  Cour 
de  Rouen,  8  Mai,  1827.  (S.  V.  C.  N.  t.  VIII.,  under  that  djite,  and  36 
Sept.,  1841).  Journal  du  Palais,  t  II.,  1842,  p.  49,  case  of  the  "  Marie," 
Trib  de  Mars,  1846,  cited  by  Frignet.  Cour  de  I'lle  de  la  Reunion  (la 
"  Bonne  Nanette")  cited  by  Morel.  C.  d'Aix,  20  Jan.  1847.  (M.  26, 1, 83), 
Mais,  28  Sept.,  1868,  (M.  63, 1,  176).  lb.,  17  Jan.,  1866),  (M.  66, 1,  131).  Cf . 
28  Juin,  1841,  25  Nov.,  1S42,  (M.42,  1,  69),  Mars,  15  Sep.,  1858,  (M.  58,  1, 
348),  19  Juli,  1856,  (M.  56,  1,  228),  (47,  1,  78),  17  Juli,  1840,  (M.  45,  3, 
118),  18  Jan.,  1843,  (48,  1,  289),  10  Mai,  1844,  (44, 1,  284),  (2,  181,  43,  1, 
CO  &  78.  Mars,  26  Mai,  1840,  40,  1. 181,  822;  86,  1,  181 ;  2,  67,  76;  28,  2,  65. 
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has  decided  that  when  it  clearly  appears  that  the  captain  lias 
ordered  a  press  of  sail  in  order  to  avoid  an  imminent  danger, 
mth  the  certainty  of  the  loss  of  his  mast8  and  sails,  the  loss 
or  damage  is  general  avemge.'  Mr.  Cauvet,  after  (juoting 
from  Mr.  Benecke,  with  whom  he  disiigrees,  maintains  the 
correctness  in  principle  of  this  last  conclusion.*  One  of  the 
more  recent  decisions  upon  this  point  is  very  clear,  tind  may 
serve  to  express  the  law  on  this  suhject. 

"  The  forcing  or  extraordinary  spreading  of  the  sails  in 
unler  to  escajKi  a  peril,  notably  to  avoid  stranding  on  the 
co«ast  or  upon  a  rock  is,  when  ma4le  delil)erately,  to  be  c^on- 
!»idered  as  common  averages,  as  well  as  all  the  damage  which 
is  the  consequence  of  this  manceuvre."  ^ 

In  practice  the  loss  or  injury  by  cairying  a  press  of  canvas 
or  steam  to  escape  an  enemy  or  stranding,  &c.,  is  considered 
a  genei-al  average. 

By  the  new  projected  French  Code  *  d«').mage  by  press  of 
siiil  will  be  excluded  from  contribution ;  the  opinion  of  the 
Courts  at  present,  however,  is  decidedly  in  favor  of  the 
allowance. 

Siiik  put  to  an  unusual  use,  as  lighter,  upper  sails  spread 
in  place  of  heavier  ones,  and  thereby  injured  and  lost,  are 
allowed  in  general  average. 

GER3IANY. — ^Particular  average.  Damage  done  to  the 
ship,  its  appurtenances  and  the  cargo,  by  caixying  a  press  of 
sail,  even  when  the  press  of  sail  was  carried  to  avoid  stnuul- 
ing  or  capture,  is  not  regarded  as  general  average.' 


5 


1  Tjibacchi  c.  Jacques  ain6,  &c.,  13  Jao.,  1843.    Girod  et  CI ,  t  XXTI., 
1280     8  Cauvet,  $  353. 

3  Coot  de  Bordeaux,  25  Aout,  1863  (63,  497).    4  Projet  do  Code,  §  400. 

*  Allgemeiues  Handelsgesetzbucli,  §  709,  3".    Makower  Kommentar, 
p.  0OS,  §§  29,  30.    Pr.  Eiitw.  §§  587, 500, 557.    See  Contra,  Nolte  II.,  p.  615. 
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This  exclusion  is  also  provided  for  in  the  Bremen  policies 
of  insurance.^ 

According  to  the  practice  in  Hamburg^  light  sails  spread 
in  place  of  heavy  ones,  and  so  injiu^ed  or  lost,  are  paid  for  in 
general  average;  but  by  the  rules  of  Stettin^  Bremen  and 
Liibeck  they  are  rejected. 

Holland. — Particular  average.  Damage  done  by  cariy- 
ing  a  press  of  sail,  or  extra  fuel  consumed  by  a  steamer  in 
order  to  beat  oiF  a  lee  shore  or  escape  an  enemy,  is  not  re- 
garded as  general  average.^ 

Although  the  Code  is  silent  upon  this  point,  Drs.  AVerth- 
eim,  Asser  and  Hartogh,  of  Amsterdam,  inform  us  that, 
according  to  law,  general  average  is  due  for  damage  by 
crowding  sail,  the  practice,  however,  in  Amsterdam.,  as  also 
in  Botterdavij  is  to  the  contrarj\  Light  sails  spread  in  place 
of  hea\y  ones,  and  nijured  or  lost,  are  only  admitted  in 
general  average  if  they  are  used  for  the  general  benefit,  and 
their  loss  could  have  been  foreseen.  If  proved  to  have  been 
done  voluntarily  and  deliberately,  with  the  knowledge  of  the 
probable  subsequent  loss  or  damage,  it  is  general  average. 
Not  so,  if  by  a  fault  of  the  captain. 

Italy. — No  mention  in  the  Code.  WTiere,  to  escape  a 
dangerous  coast  the  master  carries  a  press  of  canvas,  and 
the  sails,  spares,  rigging  or  masts  are  injiu^ed,  or  the  vessel 
springs  a  leak,  the  injuries  are  all  regarded  as  a  matter  of 
general  average. 

Sails  put  to  an  unusual  use,  as  lighter  upper  sails  spread 
in  time  of  necessity  in  place  of  heavier  ones,  are  contribut^^d 
for  hi  general  average. 

1  Conditions  of  Insce.,  $  21,  and  Man.  Droit  Com.,  Vol.  IL,  p.  977. 
Prussian  Ord,  §  1834. 

2  Molster  (S.  48).    Handboek  voor  avaryen  (1858). 
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Norway. — ^Damage  suffered  by  the  hull,  tackle  or  cargo 
through  carrjing  a  press  of  canvas  to  avoid  stranding,  pur- 
suit of  enemy,  or  to  enter  a  port,  is  not  to  he  made  good  in 
general  average.*  Sails  put  to  an  unusual  use,  says  Mr. 
MoUer,  ai*e  paid  for  in  general  average  in  case  they  are  used 
to  stop  a  leak,  or  for  some  similar  purpose,  but  they  are  never 
so  regaided  when  spread  in  place  of  other  sails. 

Peuu. — Loss  or  injury  by  carrying  a  press  of  canvas  to 
eseape  peril  at  sea,  is,  in  practice,  allowed  in  general  average. 

S<alls  put  to  an  unusual  use  ^by  being  spread  in  pliice  of 
other  sails,  are  not,  when  lost  or  damaged,  allowed  for. 

PORTUCJAL. — ^Ropes,  masts,  sails  and  other  appartU  cut  or 
lost  to  ciirry  a  press  of  sail,  for  the  safety  of  the  ship  and 
eargo,  belong  to  general  average.^ 

RrssiA. — No  rule  in  the  Code.  Mr.  Heimburger  writes : 
"  Damage  received  by  the  ship,  her  spars,  sails,  &c.,  through 
"  currying  a  press  of  sail  while  beating  off  a  lee  shore,  or  to 
"  escape  capture,  is  rejected  from  general  average." 

Spain. — The  Code  is  silent  regarding  this  point.  If  the 
sfiars  are  broken,  stiy  the  Commentatoi^s,  by  crowding  sail 
upon  the  vessel  in  order  to  escajie  from  pirates,  or  otherwise 
prevent  a  common  loss,  it  appeal's  just  to  include  this  in  the 
general  average,  provided  all  the  interests  embodied  in  the 
adventure  were  in  danger  fiom  the  pm*suit.  WTien  single 
interests  only  were  subject  to  condeumation,  the  damages 
are  specially  at  the  charge  of  those  things  benefited.'  This 
also  is  the  practice ;  Mr.  V'iniegra  says,  "  The  loss  or  iryury 
caused  to  the  vessel  and  cargo  to  escape  a  lee  shore  or 
enemies,  if  done  evidently  for  the  common  safety  is  treatcnl 
as  general  avemge"  {^  396,  4^). 

I  Lov  om  SofartcD,  ^  70, 1«>. 

'^  Codigo  Commercial,  §  18t6,  3. 

^  Com.  Codigo  de  Comercio,  p.  344,  n.  4. 
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Sweden. — Damage  to  the  vessel,  her  apparel  or  cargo 
arising  trom  a  press  of  sail,  is  expressly  rejected  from  general 
average.* 

Sails  put  to  an  unusual  use,  as  Hght  sails  spread  in  place 
of  heavy  ones,  and  thereby  injured  or  lost,  are  likewise  ex- 
cluded from  contribution. 

United  States  of  Colombia. — The  damages  caused 
by  the  forcing  of  the  sails,  in  order  to  save  the  ship  and  cargo 
from  an  imminent  peril,  are  allowed  in  general  average.^ 

Uruguay. — The  damage  to  ship,  her  masts,  spars,  sails, 
&c.,  by  carrying  a  press  of  canvas  to  escape  shipwreck,  are 
allowed,  through  contribution,  in  general  average.^ 

Venezuela. — No  rule  in  the  Code. 

1  Sjolag,  J  150,  5. 

2  C.  de  C,  *  283, 11^. 

3  Codigo  de  Comercio,  ^  1486,  3®. 
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Section  VIII. 

To  CargOj  through  a  forced  discharge.  When  put  into 
lighters  to  float  a  stranded  shipj  enter  a  port  of  refuge, 
etc. ;  or  by  discharge,  storage,  etc.,  while  at  such  port. 


The  damages  received  by  the  cargo  placed  ia  lighters 
lo  float  a  stranded  ship,  or  otherwise  relieve  the  vessel  in 
distress,  must  be  repaid  by  the  interests  benefited  through 
general  average  contribution. 

It  is  necessary,  however,  that  the  lighterage  be  an  un- 
expected incident  of  the  voyage ;  if  it  occurs  in  the  regular 
course,  the  damages  received  are  solely  at  the  charge  of 
the  goods  or  of  the  vessel ;  as  the  damage  may  appear  to 
have  been  caused  by  sea  peril,  or  through  the  fault  or 
neglect  of  the  master. 

Where  goods  were  placed  on  the  beach  to  Ugh  ten  a  vessel  agroand,  and 
a  sodden  surge  of  tlie  water  damaged  them,  it  was  held  to  be  a  general 
average  loss. 

"  It  is  trae,'^  said  the  Conrt,  ''strictly  considered,  that  this  was  not  a 
"  jactura  Tnereium  of  the  property.  A  sacrifice  of  goods  was  not  in- 
**  t4>nd^  when  they  were  placed  on  the  beach,  but  they  were  removed 
"  from  the  vessel  to  relieve  her  from  the  bar  on  which  she  was  aground, 

and  io  enable  her  to  prosecute  the  intended  voyage. 
The  damage  they  received  was  evidently  a  direct  consequence  of 
"  tbelr  removal  for  the  purpose  of  lightening  the  sloop,  which  produced 
"  general  benefit  to  ve^ssel  and  cargo.*^  Hannen  v.  Monroe,  8  Martin  La. 
(IV., 4^,  0.  S.)  227  (1826).  Lewis  v.  Williams,  1  Hall  (N.  Y.)  474  (1829). 
Heyliger  v.  N.  Y.  F.  Ins.  Co.,  11  Johns  R.,  85  (1814). 


it 
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When  the  repairs  of  a  vessel  at  a  port  of  refuge  neces- 
sitate the  partial  or  complete  discliarge  of  the  cargo,  any 
damage  the  cargo  may  sustain,  whether  by  handling  or 
by  unavoidable  exposure  to  the  weather  or  other  peril,  is 
made  good  in  general  average.'  The  same  rule  is  applied 
to  the  charges  of  reconditioning  the  discharged  packages, 
when  the  damage  to  be  repaired  was  caused  by  the 
handling.^ 

If,  however,  upon  the  discharge  of  cargo,  it  is  found  that 
the  packages  or  cases  require  repair,  or  that  new  casing 
must  be  provided,  because  of  damage  previously  received, 
the  cost  of  reconditioning  the  packages  is  charged  to  the 
cargo  repaired. 

The  allowance  for  (he  damage  is  made  on  the  ground 
that  the  discharge  and  consequent  damage  was  a  natural 
and  foreseen  result  of  the  voluntary  bearing  away  ;  this 
being  a  general  average  act,  all  losses  and  damages  a  se- 
quence thereto,  and  directly  consequent  upon  such  devia- 
tion, must  be  likewise  entitled  to  compensation. 

Hence,  deterioration  arising  through  delay,  change  of 
climate,  wastage,  &c.,  this  not  being  consequent  u[)on  the 
discharge  (for  the  same  influences  would  have  prevailed 
had  the  cargo  been  retained  on  shipboard),  is  not  contri- 
buted for. 

It  may  appear  difficult  to  reconcile  the  rejection  of  such 
losses  with  the  principles  underlying  this  whole  question, 

1  In  Charleston  (S.  C.,)  it  is  considered  that  such  goods,  bein^ 
landed  for  the  general  benefit,  are  exposed  to  new  dangers,  like  goods 
put  into  lighters,  and  such  loss  should  be  allowed  in  general  average. 

Parsons  M.  L.  I., 297.  Ibid,  M.  I,  II.,  214.  Stevens  &  Benecke  (Phillips), 
pl33.    Phillips,  §  1288. 

2  "  Star  of  Hope,"  9  Wall.,  203  (1869). 

Articles  lost  overboard  while  discharging  cargo,  and  because  of  siich' 
discharge,  are  entitled  to  contiibution.  Hathaway  v.  Sun  Ins.  Co.,  8 
Bosworth,  33  (1861). 
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and  there  is  a  certain  amount  of  equity  in  the  claim,  but 
it  is  considered  necessary,  in  practice,  to  find  some  point 
at  which  a  line  must  be  drawn ;  great  difficulty  would 
occur  in  the  separation  of  damage  clearly  arising  from  the 
delay,  from  such  as  had  already  occurred  on  the  voyage.* 
The  treatment  of  injuries  of  this  character  does  not 
depend  upon  the  fact  merely  that  the  merchandise  in- 
jured was,  or  was  not  removed  from  the  ship,  but  whether 
or  no  such  cargo  was  exposed  to  perils  to  which  it  would 
not  have  been  subject  had  no  discharge  been  made,  as 
where  cargo  remaining  on  board,  receives  damage  by  being 

1  Ice  lost  by  melting,  in  consequence  of  putting;  in  a  new  mast  at  a 
port  of  refuse,  is  to  be  repaid  in  general  average,  but  such  loss  as  arises 
in  consequence  of  tbe  mere  delay  in  the  port,  is  not  subject  to  contribu- 
tion. Gage  r.  Libby,  14  Allen,  241  (1867).  The  Court  said :  "  If  a  vessel 
"  is  injured  by  perils  of  tbe  sea,  and  puts  into  a  port  of  distress,  extra- 
"  ordinary  expenses  there  incurred,  or  property  there  sacrificed  for  the 
"  sole  purpose  of  enabling  the  ship  to  prosecute  her  voyage,  deliver  her 
"  cargo  and  earn  her  freight,  are  voluntarily  incurred  for  tlie  common 
"  benefit,  as  much  as  a  sacrifice  of  cargo  by  jettison,  or  the  cutting 
**  away  of  the  mast  at  sea  to  right  the  vessel ;  and  upon  the  question 
"  whether  the  expenses  in  port  are  matter  of  general  average,  it  is  im- 
"  material  whether  the  loss  or  injury  which  obliged  the  ship  to  put  into 
**  port,  was,  or  was  not  of  a  like  character.  (See  Hall  v.  Jansoii,  4  Kl.  & 
"  Bl.,  507,  8).  Injury  to  perishable  goods,  by  their  own  intrinsic  decay, 
**  daring  the  detention  at  the  port  of  repair,  is  not  a  voluntary  and  ex- 
"  traonlinary  sacrifice  for  the  common  benefit  of  all  the  interests,  is  no 
**  more  a  subject  of  general  average  than  the  ordinary  wear  and  deterio- 
"  ratios  of  the  ship  would  be,  and  falls  within  the  maxim  of  res  peril 
"  domino  P 

If  a  vessel,  from  perils  of  the  sea,  is  comi)elled  to  seek  a  port  of  safety, 
and  there  the  cargo  is  necessarily  landed  and  stored,  in  order  to  repair 
tJie  vessel,  and  to  enable  her  to  proceed  on  her  voyage,  and  while  thus 
stored,  is  destroyed  by  fire,  it  must  be  paid  for  in  general  average.  But 
if  the  cargo  was  landed  and  stored  because  it  was  damaged,  and  is 
destroyed  by  fire,  it  is  not  to  be  paid  for  in  general  average.  If  both 
these  causes  for  landing  and  storing  the  cargo  concur,  no  allowance  is 
dae  for  loss  by  fire.  "  In  the  case  before  us  the  cargo  was  so  damaged 
"  as  to  render  it«  removal  from  the  vessel  indispensable,  the  owner  had 
**  no  option.  I  cannot,  therefore,  consider  him  as  having  made  a  volun- 
"  tary  sacrifice  for  the  purpose  of  prosecuting  tlie  voyage."  The  Brig 
"Mary,''!  Sprague,  17  (1842). 
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walked  over,  or  by  the  rolling  and  contact  of  other  pack- 
ages discharged. 

The  climatic  eifects  are  often  very  injurious ;  but 
where  such  injury  would  probably  attack  cargo  on 
board  as  well  as  that  unloaded,  no  contribution  would 
be  due.  Wine  sours  by  detention  in  a  warm  climate  ; 
gambia  hardens  and  cakes  and  is  injured  by  exposure 
to  the  air.  Effects  not  produced  directly  by  the  dis- 
charge, but  simply  the  combined  results  of  time  and 
climate,  seem,  like  loss  of  interest  or  market,  or  injury  by 
conversion  of  a  summer  voyage  into  a  winter  one,  &c.,  &c.^ 
not  to  be  entitled  to  general  average  compensation. 

Where  the  voyage  is  broken  up,  and  the  cargo  is  sent 
forward  to  its  destination,  the  allowance  for  damage  by 
handling  is  limited  to  one-half  of  such  damage  as  was 
received. 

A  removal,  in  a  port  of  necessity,  for  the  purpose  of  repairs,  of  perish- 
able fruit,  which  iucreased  an  incipient  decay  and  precipitated  an  entii-e 
loss  of  the  fruit,  is  not  a  matter  for  general  averape.  Grier,  J,  "  Where 
"  ^oods  are  liable  to  loss  or  detenoration,  which  arises  solely  from  an 
"  mhereut  principle  of  decay  or  corruption,  the  owner  cannot  claim  for 
**  general  average,  notwithstanding  the  delay  of  the  vessel  in  the  port 
"  of  necessity,  may  have  added  greatly  to  that  deterioration.  And  this, 
"  for  two  reasons.  First,  because  there  would  be  no  equality  between 
*•  the  owners  of  perishable  goods  and  those  not  pi^rishable ;  and  second, 
*'  because  the  immediate  cause  of  damage  is  what  the  French  writers 
**  term  the  vice  propre  of  the  article,  and  not  a  damage  induced  or  sacri- 
**  flee  made,  either  intentionally  or  incidental! v  for  the  safety  of  the 
**  whole.  And,  perhaps,  a  third  reason  might  be  added,  to  which  the 
"  facts  of  the  case  would  seem  to  give  weight."  ♦  ♦  **  i  mean  because 
"  such  commodities,  carrying  within  themselves  the  seeds  of  det«rioi-a- 
**  tion,  it  is  difficult,  if  not  impossible,  to  discriminate  the  partial  injury 
"  induced  by  inherent  causes,  from  such  as  might  arise  within  the  risks 
"  undertaken.  It  is  true  that  where  the  direct  and  immediate  cause  of 
"  the  damage  to  perishable  articles,  is  some  act  done  for  the  general 


"  preservation,  the  owner  would  have  the  same  right  to  claim  for  general 
*'  average,  as  if  the  goods  had  not  been  in  their  nature  perishable.    No 


**  the  natural  progress  of  decajj  more  than  its  pitching  in  the  hold  of 
"  the  vessel  would  have  done,  still  it  could  hardly  be  said  that  tiie  re- 
"  inoval  was  the  proi^imate  cause  of  the  decay  and  not  the  vice  propre 
"  of  the  fruit ;  yet  it  is  the  proximate  cause  to  which  the  law  lookft.'^ 
Bond  V,  The  "Superb,"  1  Wall,  Jr.,  355  (1849).  Compare  Maggrath  r. 
Church,  1  Cairnes,  196. 


SACRIFICES  OTHER  THAN  JETTISON.     217 

This  division  proceeds  on  the  theory  tliat  at  the  time 
of  reloading  the  goods  into  a  substituted  vessel,  after  the 
breaking  up  of  the  voyage  was  decided  on,  the  separation 
of  interests  was  complete,  and  that  any  injury  received  was 
caused,  one-half  by  the  discharge,  a  general  average  act, 
and  one-half  by  the  reshipment,  whereby  the  goods  alone 
were  benefited. 

If  while  cargo  is  in  store,  awaiting  repairs  to  the  ship, 
it  is  damaged  by  fire  or  water,  or  is  stolen,  is  any  contri- 
bution due  therefor  ? 

The  law  in  this  country,  so  far  as  we  may  be  said  to 
have  any  law  on  the  subject,  admits  such  losses  in  general 
average,  when  the  discharge  is  made  solely  for  the  pur- 
|)ose  of  effecting  repairs  required  by  the  ship.^  In  prac- 
tice, such  application  of  the  law  has  at  times  been  made, 
but  the  more  general,  and,  we  think,  the  better  opinion 
is  opposed  to  this  view. 

Where  cargo  is  discharged  from  a  distressed  vessel,  it 
njust  be  stored  or  placed  in  safety,  as  far  as  the  circum- 
stances will  permit.  When  this  cannot  be  done,  any  in- 
jury received  by  the  cargo  while  exposed,  is  to  be  admitted 
in  the  average,  as  a  probable  consequence  of  the  exposure. 
Where  cargo  is  placed  on  a  beach,  in  order  that  the  ship 
may  be  floated,  we  have  seen,  that  any  damage  received 
by  such  cargo  while  so  exposed,  is  subject  to  contribu- 
tion ;  such  treatment  of  the  goods  being  analogous  to  a 
jettis(m.  When  the  goods  are  securely  placed  in  a  ware- 
house, the  expectation  or  probability  of  damage  or  des- 
truction by  outside  forces  no  longer  exists.  The  goods 
are  as  secure  as  if  on  shipboard  ;  the  captain  has  done  his 
whole  duty,  and  his  further  responsibility  should  cease. 

>  Tlie  Brig  "Mary,"  1  Sprajrue,  17  (1842).  In  the  adjiistmeiit  pawsed 
by  the  Court  in  the  case  of  the  "  Star  of  Hope,"  loss  by  pilfering  was 
contributeil  for.    9  WaU,  203  (1869). 
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Any  loss  the  cargo  may  sustain  while  so  stored,  cannot 
be  regarded  as  the  direct  consequence  of  any  voluntary 
act,  but  as  a  consequence  of  a  consequence,  a  remote  and 
unexpected  incident  of  the  voyage. 

A  vessel  having  entered  a  port  of  distress,  may  be 
struck  by  liglitning,  and  the  cargo  damaged  or  destroyed  ; 
such  loss,  it  may  be  claimed,  is  owing  entirely  to  the 
presence  of  the  vessel  in  that  place,  at  that  time ;  but 
such  loss  would,  nevertheless,  be  rejected  from  -contribu- 
tion, as  having  but  a  remote  casual  connection  with  the 
act  of  bearing  away. 

But  it  does  uot  follow  that,  as  these  losses  must  be 
denied  the  benefit  of  contribution,  no  remedy  remains 
to  their  owner. 

Whenever  cargo  is  landed  from  a  vessel  at  a  jK)rt  of 
distress,  a  charge  is  made  by  the  vessel's  consignee  for 
its  care  and  custody.  This  charge  being  based  upon  the 
^vahie  of  the  goods  discharged,  would  seem  to  imply  a 
responsibility  for  any  loss  not  occasioned  by  superior 
force. 

With  regard  to  cotton  shut  out,  there  being  no  cotton 
press  at  the  port  of  refuge,  the  loss  thereby  seems  to  be 
an  unavoidable  and  necessary  consequence  of  a  general 
average  act  in  handling  the  cargo  at  such  port. 

Had  it  not  been  necessary  to  land  cargo,  then  the  loss 
by  shutting  out  would  not  have  occurred.  The  collateral 
follows  its  principal;  if  the  principal  act  be  general  average, 
that  which  follows  it,  as  a  matter  of  necessity,  and  having 
no  antecedant  cause,  should  be  general  average  also. 

The  same  view  seems  applicable  to  loss  on  timber 
cargoes,  which  cannot  be  entirely  restowed,  or  have  to  be 
cut  for  that  purpose.* 

1  See  Synopsis,  p.  7- 
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Foreign  Legislation  and  Practice. 

Argentine  Republic. — The  loss  or  damage  wbic4i  hap- 
pens to  the  goods  by  being  dlsehargcnl  into  hglitera  to  float  a 
stranded  ship  is  to  be  contributed  for.*  And  tlie  damage 
wiiieh  comes  to  the  effects  by  the  discharge  and  reloading  at 
a  i)ort  of  refuge  is  to  be  reimbursed  in  contributicm  ;  so,  also, 
the  cost  of  repairing  packages  or  bales  injured  by  a  general 
average  ac^t.*-^ 

Austria. — It  is  the  practice  to  allow  in  general  average 
the  loss  or  deterioration  received  by  the  cargo  discharged  in 
lightei*s  to  float  a  stranded  ship.  Mr.  Artelli  writes  :  "  All 
the  damage  must  l>e  made  good ;  for  the  salvage  of  vessel 
and  cargo  is  made  for  the  general  (common)  benefit."  Allow- 
ance is  likewise  made  in  general  average  for  damage  or  loss 
to  cargo,  by  discharging  at  a  port  of  refuge,  for  the  purpose 
of  making  the  recpiisite  repaii-s  to  the  ship ;  but  expenses 
for  the  conservation  of  the  cargo  are  specially  chargeable  to 
this  interest. 

Loss  or  injury  while  in  store  at  a  port  of  refuge  awaiting 
ship's  repair,  by  fire,  water  or  robbery,  is  usually  general 
average.  If  it  is  proved  that  the  damage  wjis  not  caused  by 
negligence  on  the  part  of  the  captain  or  crew,  it  is  ceitjiin 
that  the  damage,  being  a  consequence  of  the  discharge,  must 
be  made  good  in  general  average. 

Belgium. — Cargo  discharged  into  boats  to  float  the  ship 
when  aground  may  l>e  a  subject  of  general  average. 

It  was  decided  by  the  Court  of  Brussels,  through  a  wide 
inteq>retation  of  Art.  400,  7^,  that  the  lighterage  of  a  shij) 
to  pass  a  barrier  known  at  the  time  of  the  affreightment, 
should  be  considered  as  in  the  common  interest,  and  that 

I  Codigo  de  Comercio  $  1476,  18<>.    2  lb.,  ^  1479,  4^. 
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consequently  a  damage  resulting  to  the  merchandise,  might 
be  a  subject  for  general  average.*  The  Court  of  Antwerj) 
decided  however,  to  the  contrary.^ 

The  loss  or  damage  to  cargo  by  dischai'ge  at  a  port  of 
refuge,  whether  by  the  handling,  or  by  fire,  water  or  roblK?ry, 
as  Jilso  the  expense  of  repairing  packages  damaged  l)y  these 
causes,  cost  of  baling  &c.,  is  general  or  particular  average, 
according  to  the  extent  of  the  discharge ;  if  the  discharge  is 
l)artial,  they  are  allowed  in  geneml  average ;  if  total,  they 
are  particular  avei'ages. 

Merchandise  discharged  into  lightei's,  say  Mil.  Van 
Peborgh  &  Engles,  in  order  to  relieve  a  stranded  ship,  or 
allow  her  to  enter  a  port  of  distress,  and  damaged  during 
such  transhipment,  or  while  on  board  the  lighters,  should  be 
considered  as  damaged  by  a  gc^ieral  average  act.  It  is  the 
same  as  to  goods  thrown  upon  the  sea  shore  for  the.  same 
purpose ;  the  damages  received  while  on  shore  or  in  the 
lighters  to  be  carried  to  the  port  of  refuge,  are  equally  gen- 
eral averages,  this  question  being  judged  according  to  the 
])rinciples  of  jettison. 

But  this  nile  does  not  apply  to  merchandise  unloaded  in  a 
port  of  distress,  because  there  is  no  necessary  damage  (K*ca- 
sioned  by  the  unloading;  if  so,  all  the  cargo  would  be  dam- 
aged ;  or,  as  this  is  not  so,  any  damage  arising  is  the  result 
of  an  accident.^ 

Brazil. — Losses  or  injuries  occurring  to  goods  conveyed 
in  boats  or  pinnaces  in  consecjuence  of  danger,  are  to  be  re- 
paid in  general  average* 

Under  this  rule  of  the  (-ode,  the  damages  received  by  the 
merchandise  discharged  at  a  port  of  refuge,  and  the  cost  of 
repairing  the  cases,  so  far  as  re^piired  by  injuHes  received  by 

1  Bruxelles,  4  Jail,  1860  A.  GO,  1,  100. 

2  Anvers,  9  Jiiil,  1859  (A.  59,  1,  292)  et  5  Fcv.,  1857  (A.  56.  1,  92). 

3  Memoire  Int.  G-  A.  Com.,  p.  34. 

4  Codigo  Comiiiereial,  $  764  XVI.  XII I. 


SACEIFIOES  OTHER  THAN  JETTISON.     221 

this  liandliiig,  are  matters  of  general  average  allowance.  But 
only  in  ease  it  i^  necessary  for  the  common  good  to  lighten 
the  ship  by  unloading  the  cargo,  is  the  loss  or  exi)ense  allow- 
able in  geneml  avemge.' 

Chili. — The  loss  of  the  merchandise  lightened  or  trans- 
ported, or  the  deterioration  Ciiused  by  the  lighterage,  trans- 
portation, or  reloading  part  of  the  cargo,  with  a  view  of 
taking  it  to  a  port  which  is  not  the  destination  of  the  ship, 
and  escaping  the  pursuit  of  enemies  or  pirates,  of  a  tempest 
or  any  other  risk  of  the  sea,  is  general  avei-age.'-^ 

The  deterioration  caused  to  the  merchandise  which  lias 
lieen  discharged  at  a  port  of  refuge,  is  to  be  allowed  in  general 
average.^  The  repair  of  the  banels,  pii)es  or  casks,  and  the 
charges  made  in  order  to  preserve  the  damaged  goods,  ex- 
cept where  the  immediate  cause  of  the  damage  is  proved  to 
have  the  cliaracter  of  common  average,  are  special  charges.^ 

Denmark. — Goods  lost  or  jettisoned  after  having  bt*en 
dis(»harged  mto  boats,  hghters  or  other  crafts,  either  in  order 
to  lighten  the  ship  and  thus  enable  her  to  put  into  a  port  of 
refiige,  which  she  could  not  enter  with  her  full  cargo ;  or  in 
order  to  float  a  ship,  w-hich  has  been  run  ashore  or  acciden- 
tally grounded,  provided  she  bi*.  brought  oft'  and  proceed  on 
her  voyage  with  the  cargo,  or  carries  such  part  of  the  cargo 
as  has  remained  on  l)oard,  into  some  safe  port ;  and  finally, 
all  other  damages  suffered  through  such  mode  of  discharg- 
ing, shall  be  allowed  in  general  average.  Goods  lost,  when 
carried  away  from  the  ship  in  causes  of  emergency,  shall,  if 
the  master  has  not  assigned  such  goods  to  be  discharged  for 
the  safety  of  ship  and  cargo,  not  be  considered  a  general  av- 
erage loss. 

Cargo  discharged  and  saved  in  cases  of  emergency,  shall, 
if  the  ship  either  is  lost,  or  the  {ipprehended  peril  is  not 

1  VeigaII.,'p.  227. 

2  Codigo  de  Comercio,  $  1090, 13°.    3  ib.    4  fb.,  {  1125,  5^. 
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avoided,  not  be  liable  to  general  average  contribution  to  tlie 
owner  of  the  ship,  or  of  the  cargo  which  has  remained  on 
board  J 

Allowance  is  made  in  general  average  for  damage  to  cargo, 
by  unloading  at  a  port  of  distress,  subject  to  the  following 
distuiction : — as,  when  goods  discharged  in  the  usual  way, 
are  damaged,  not  by  a  special  event,  but,  by  their  own 
I)eculiar  nature,  for  instance,  when  salted  hides  are  dis- 
charged at  a  poit  where  the  proper  treatment  of  such  goods 
is  not  underetood,  then  the  damage  ought  not  to  be  allowe<l 
in  general  average,  on  the  ground  that  such  damage  has  only 
a  remote,  casual  connection  with  the  general  average  act, 
whereas,  if  goods  are  discharged  in  such  a  manner  as  to  ex- 
IK)se  them  to  an  extraordinary  risk,  even  if  it  be  the  custom 
of  the  port  of  refuge,  for  instance,  where  the  discharge  takes 
place  by  means  of  lightei's,  then  the  damage  occuiring  Uy 
cargo  in  such  cases  ought  to  be  admitted.^ 

Pi*actically,  any  damage  to  cargo  by  a  discharge  in  the 
usual  way  at  a  port  of  refuge,  is  not  general  average. 

England. — A  loss  or  damage  caused  through  the  lighter- 
age of  cargo  to  float  a  vessel  in  distress  gives  a  claim  to 
general  average  contribution,  for  it  is  regardcnl  as  though  it 
were  jettisoned ;  being  an  intentional  exposure  of  the  goods 
to  imminent  and  extraordinary  risk  with  a  view  to  the  ship's 
safety.^ 

Mr.  Lowndes  states  the  rule  as  based  on  the  following 
principle :  Whenever  the  extremity  of  the  danger  is  such  as 
would  justify  a  jettison  of  the  ciirgo,  Jind  the  shij)  is  lightened 
by  means  which,  instead  of  causing  the  absolute  destruction 
of  the  cargo,  ncicessarily  occasions  damage,  or  the  loss  of  a 
part,  this  lesser  sacrifice  must  be  treated  in  the  same  way  a*^ 
the  more  complete  saerifice  would  have  been.*    Hence,  the 

1  Ingiirance  Law,  §  10.    Ordinance  Ins.,  $  5. 

2  Report  to  Int.  G.  A.  Com.,  p.  20,  and  see  Ins.  Law,  $  10. 

3  Arnould  (4th  Ed  ),  Vol.  IL,  p.  768.  Abbott  on  Shipg.  (Perkins,  1850), 
p.  577.  Ma<»lachlnn  Sliipp.,  p.  630.  Hopkins,  p.  21.  Baily,  p.  60. 
lienecke,  p.  178.    4  Lowndes,  p.  140. 
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damage  to  cargo  by  unloading  at  a  port  of  refuge  is  not 
allowed  in  general  average,  where  such  diseliarge  is  in  the 
manner  customary  at  such  port.* 

This  nile  is  not  defended  by  the  ttixt  writere,^  and  there  is 
a  decision  indicatuig  a  contrary  view,^  but  the  present  prac- 
tice of  average  at^justers  is  not  to  allow  such  damage  in 
general  average. 

"  Damage  done  to  cargo  by  discharging  it  at  a  i>ort  of 
refuge  in  the  manner  and  under  the  circumstances  customary 
at  that  port,  is  not  allowed  in  general  average. 

'*  This  rule  doi».s  not  apply  to  damage  done  in  liglitening  a 
ship  which  is  ashore.''  ^ 

Finland. — The  injuries  occasioned  by  unloading  the 
goods  while  in  peril,  to  float  the  ship,  &c.,  are  allowed  in 
general  average.* 

The  damage  which  may  result  to  the  cargo  necessiirily 
discharged  at  a  port  of  refuge  by  the  unloading,  reloading, 
stowage,  &c.,  is  also  admitted.* 

France. — In  case  of  a  loss  caused  by  the  forced  discharge 
of  cargo  into  boats  to  float  the  ship,  it  should  be  borne  by 
contribution  betw^een  the  vessel  and  the  whole  cargo.^ 

If,  in  order  to  avoid  capture  or  tempest  at  sea,  it  is  neces- 


»  Lowndes,  p.  147.  2  Bnily,  pp.  40,  80.  Hopkins,  p.  259.  3  UaU  v 
JanHon»  4  El.  &  Bl ,  500.    ^  Kept-  on  Customs  of  Lloyds,  p.  7. 

5  Code  Maritime,  «  1S3,  1^    «  lb  ,  $  183,  '^. 

7  Code  de  Com.,  J  437.  Cour  d'Aix,  Fev.  24,  1856.  lb.,  Mai  21,  1856 
(34, 1, 49, 171).  Cour  de  Mars  Aout  13,  1858  (3«,  1,  269).  Valin  compares 
the  transportation,  which  is  made  to  lighten  the  ship,  to  a  Jettison,  in 
oitler  to  prevent  the  wreck  by  stranding,  the  loss  that  is  the  consequence 
most  be  apportioned  like  the  jettison  (Valin  Com.,  §  341).  Potliier  Mar. 
Contracts,  §  146.  Cauvet,  ^  355.  Emerigon,  p.  474.  Morel,  p.  92.  Manuel 
Droit  Com.,  Vol.  II.,  p.  953.  Dalloz  Av.  Com.,  534.  Frignet,  §  339.  If 
the  lighterage  is  required  because  of  overloading,  the  ship  pays  the  ex- 
pense.   C  de  Caen,  24  Nov.,  1857  (M.,  36,  2,  33). 
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sary  to  lighten  the  vessel  and  get  her  over  the  bar  into  some 
haven  or  river,  the  expense  is  general  average ;  and  when,  in 
going  into,  or  coming  out  of  a  port,  haven,  or  river,  in  the 
ordinarj^  couree  of  the  voyage,  it  is  necessary  to  lighten  the 
ship,  if  any  of  the  goods  put  on  board  the  Ughtere  are  lost  or 
damaged,  the  loss  or  damage  is  general  average;  but  the 
expense  of  lightening  in  this  ciise  is  the  foreseen  and  ordinary 
expense  of  making  tlie  voyage,  and  must  be  paid  by  the  ship- 
owner.* 

If  the  goods  [)ut  into  lighters  anive,  and  the  ship  and  the 
rest  of  the  cargo  perish,  there  is  no  contribution. 

It  is  stated  as  the  custom  of  Bardeanx  to  allow  the  loss  or 
damage  to  cargo  by  discharging  from  a  stranded  ship  in 
general  average,  only  when  the  stranding  was  voluntarj^ ;  and 
to  reject  it,  if  the  stranding  be  from  unavoidable  circumstances, 
or  accidentiil.*'^ 

This  custom,  if  such  it  be,  is  not  sustained  by  the  French 
Tribunals  generally,  no  distinc^tion  being  made  b<*tween  a  ease 
of  voluntary  or  accidental  stranding,  as  fai*  as  regards  the 
expense  and  loss  through  efforts  mjule  to  save  the  ship,  pro- 
vided always,  however,  that  the  efforts  are  successful. 

The  loss  to  the  merchandise  by  the  discharg(*,  at  a  port  of 
refuge  is  to  be  allowed  for  in  general  averag(^^  Our  custom, 
says  Mr.  Cauvet,  sanctioned  by  a  di^cision  of  the  Tribunal  of 
(commerce  of  Marseilles,  of  the  10th  September,  1862,  is  to 
reduce  the  deficiency  in  quantity  to  be  allowed,  to  the  mean 
proi)ortion  which  the  same  kind  of  merchandise  onlinarily 
oufters  in  Landing  when  there  have  been  no  circumstances  to 

1  See  Dalloz,  534.  Caunioni,  p.  401,  22.  2  Synopsis,  p  6.  Regarding 
this  Mr.  Cauvet  says:  **  If  we  accept  Uterally  the  8th  para.graph  of 
**  article  400,  the  charges  made  to  place  the  ship  afloat  will  only  be  com 
**  inon  averages  when  the  stranding  was  made  in  the  common  interest 
"  to  prevent  total  loss  or  capture ;  our  jurisprudence,  however,  is  almost 
"  unanimous  in  classing  as  common  average  the  charges  of  refloating 
**  the  ship,  whether  fortuitously  or  voluntarily  stranded."  Cauvet,  ^ 
356.    See  also  Com*  de  Mars,  9,  1,  337. 

3  Mars,  10  Sept.,  1832  (M.,  62,  1,  235). 
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aggiavate  it.  For  the  cereals  and  grains  this  loss  is  estimated 
at  two  per  cent,  of  the  quantity  loaded  on  board.  The  damage 
occuniug  to  the  merchandise  by  fire  or  water,  while  in  the 
store-house,  is  a  different  damage,  and  is  at  the  charge  of  the 
goods  damaged,  as  are  the  costs  of  repairs  to  packages.^ 

In  Boulogne,  damage  by  discharging,  by  fire  or  robbery, 
&c.,  is  not  general  average.  In  Brest^  while  iiynry  by  dis- 
charging is  usually  allowed,  damage  or  loss  in  store  is  rejected. 
In  Bordeaux  the  question  depends-  upon  the  circumstances  of 
the  case.  In  Havre  both  damage  and  loss,  whether  by  dis- 
chai-ge,  or  while'  in  warehouse,  by  fire,  water,  or  robbery,  is 
admitted  to  contribution. 

This  apiKiai's,  however,  an  exceptional  practice.  M.  A. 
Surel,  in  writing  upon  this  point,  says:  "This  is  a  con- 
troverted ([uestion,  but  it  appeal's  to  us  impossible  to  main- 
tain with  success,  as  a  matter  of  principle  or  law,  that  such  a 
loss  should  Ix*  treated  as  general  average.  In. fact,  our  juris- 
prudence, conformably  to  the  principle  which  regulates  general 
average,  is  unanimous  in  deciding  that  if  the  ship  happens  to 
run  agi'ound  in  entering  a  port  of  refuge,  the  damage  result- 
ing tlierefiom  cannot  be  regarded  as  a  direct  and  foreseen  con- 
sequence of  the  resolution  to  take  refuge  there,  and,  conse- 
qnently,  that  this  damage  must  be  classed  as  i)articuhir 
average.  The  same  principle  is  applicable  to  all  damage  that 
may  result  to  the  cargo  from  accident  or  superior  force. 

"  It  is  very  evident  that  the  captain  cannot  have  foreseen  the 
fire  in  the  warehouse;  those  who  maintain  the  contrary 
opinion,  take  their  stand  upon  the  simple  fiict  that  both  law 
and  usage  class  under  general  average,  the  premium  of  in- 
sunuice  against  fire  in  the  port  of  refuge.  But  nothing 
obliges  the  agent  on  the  spot  to  make  an  insurance.  He 
only  does  so  to  cover  his  own  individual  responsibility  fis 
;2:eneral  agent;  and  one  cannot  see  how  the  existence  or 
absence  of  such  an  insumnce  can  react  upQU  the  principles 
which  detemiuie  the  classing  of  averag(NS," 

^  Caavet,  }  372. 
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"  This  coutrovei^sy  is  here  only  mentioned,  says  Mr.  Sorel, 
for  the  sake  of  exactness.  There  is  no  tribunal  that  would 
sanction  the  treating  of  such  a  loss  as  general  average,  and 
it  is  never  done  in  practice." ' 

Germany. — When  cargo  discharged,  either  in  whole  or  in 
part,  to  lighten  the  ship,  is  damaged,  the  loss  susfciined  is 
general  average.^ 

But  if  the  lightering  must  be  resoited  to  in  the  ordinary 
course  of  tlie  voyage,  it  is  not  general  average. 

The  loss  or  damage  received  by  the  merchandise  neces- 
sarily discharged  at  a  port  of  refuge,  if  the  imloading  proceed 
by  boats  or  hghters  is  subject  to  contribution ;  this  being 
regarded  as  analogous  to  loss  to  float  a  stranded  ship  by 
similar  means.  Where  the  discharge  is  made  in  the  ordinary 
and  usual  way  no. loss  or  injury  is  to  be  admitted  in  general 
average. 

The  German  Committee  on  General  Average,  writuig  upon 
this  subject,  remarked :  "  Damage  to  the  cargo  by  being  dis- 
"  charged  in  a  port  of  distress  is  not  general  average,  if  such 
"  cargo  is  discharged  at  the  place,  and  in  the  manner  usual 
"  to  ships  not  in  distress,  9th  York  rule.  This  rule  is  en- 
"  tirely  in  conformity  to  the  German  usage,  where  damage 
"  by  discharging  cargo  in  a  port  of  distress  is  only  allowed  in 
"  general  average  when  the  necessity  of  saving  ship  and 
"  cargo  requires  it  to  be  done  immediately  and  in  unusual 
*'  huixy."  ^ 

Holland. — The  loss  or  damage  sustained  by  the  dis- 
charge and  loading  into  lighters  or  boats  of  the  ship  when  in 
distress,  is  general  average.* 

The  loss  of,  or  damage  to  cargo  resulting  fiom  a  forced  dis- 
charge is  treated  as  follows : 

When  the  cargo  is  discharged  at  a  port  of  refuge  in  onler 

1  Lowndes,  p.  303. 
'    2  Allgemeines  Hand'bk,  §  708,  2^.    Nolte  II ,  p.  505. 

3  Kept,  to  Int.  G.  A.  Con.,  1877,  p.  12 

4  Wetboek  van  Koopliandel,  §  699, 14«>,  17**. 
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to  rei)air  the  ship,  or  for  its  own  preservation,  by  boats  or 
lightei-s,  the  loss  is  general  average,'  bnt  it  is  not  so  if  the 
cargo  is  landed  directly  on  the  quay. 

In  other  words,  the  damage  is  general  average  if  the  dis- 
charge takes  place  in  a  manner  unusual  at-  the  i)ort  of  dis- 
tress ;  but  it  is  particular  average  if  the  cargo  be  dis(!harged 
in  the  customary  way. 

The  particular  repair  of  paclcages,  or  the  cost  of  pn»serv- 
ing  and  i"estoring  the  damaged  goods,  in  so  far  as  this  is  not 
an  immediate  conseipience  of  a  disjister  occasioning  general 
avenige,  is  charged  specially  to  the  cargo.^ 

Italy. — The  loss  or  damage  suffered  by  the  goods  phwed 
in  lK)ats  in  order  to  light^»n  the  ship  is  considered  as  general 
average.^ 

"  The  merchandise  put  into  barges,''  says  Mr.  Acier,  "  to 
fiicilitate  the  ship's  floating  when  on  shore,  is,  if  lost,  allowed 
in  general  average ;  as  well  as  the  exi)enses  of  hire  of  the 
!»arges  an<l  men  attending  to  the  work.  The  damage  caused 
to  th(*  cargo  by  a  discharge  at  a  port  of  refuge  is  likewise  to 
Ik*  contribut(*d  for  in  general  average.  Such  losses  as  are 
clearly  due  to  tlie  discharge  and  handling  of  the  cargo,  the 
cxiK?nses  of  weighing  or  measuring  the  merchandise  to  ascer- 
tain such  loss,  are  contributed  for,  less  the  estimated  usual 
loss  for  the  voyage." 

Norway. — Goods  which  have  been  placed  in  other  vessels 
in  order  to  lighten  a  ship  when  in  danger,  and  are  lost  or 
damaged,  are  to  be  treated  as  if  jettisoned.*  But,  no  allow- 
ance is  uMuXe  for  loss  or  damage  in  discharging  cargo,  unless 
it  be  to  relieve  the  ship  when  in  a  state  of  imminent  peril  at 
sea.* 

The  expense  of  repairing  or  reconditioning  packages 
found   upon  discharge  to  need  such  treatment,  is  at  the 

1  Wetlioek  van  K.,  $  699,  14^  17^.    2  Ibid,  §  701,  5*=*. 
5  Codice  di  Comei-cio,  ^  509,  14^,  17^.    Boraari,  §  1558. 
*  Lov  om  Sofuneu,  ^  G9,  10.    5  ibid,  §  69  8". 
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charge  of  the  merchandise,  as  also  the  loss  to  the  cargo 
while  in  store,  by  water,  fire,  robbery,  &c. 

Peru. — The  damage  to  cargo  placed  in  boats  to  aid  in 
floating  a  stranded  ship,^  damage  received  by  handUng  in 
discliarging,  etc.,  at  a  port  of  refuge,  and  the  expense  of  re- 
pairing such  injury  to  the  packages  as  is  caused  by  this 
handling,  are  included  in  general  average.  Loss  while  in 
store,  by  fire,  water  or  thieves,  is  not  subject  to  conti-ibu- 
tion. 

PoiiTUGAL. — The  loss  or  damage  suflTered  by  the  goods 
from  discharging  them  out  of  the  imperiled  ship  and  reload- 
ing them  in  boats,  is  to  be  contributed  for  in  general  aver- 
age.^ Herr  Ulrich,  in  his  report  on  the  York  and  Antweq) 
rules,  refers  to  the  damage  to  cargo  by  a  discharge  at  a  poit 
of  refuge,  as  entitled  to  contribution  when  made  by  lightei-s. ' 
Prom  this  we  conclude  that  damage  received  by  a  discharge 
in  the  ordinary  way,  direct  from  ship  to  dock,  is  not  general 
average,  while,  when  made  by  lighters  or  boats,  it  is  so  re- 
garded.'* 

Russia. — If  in  consequence  of  transferring  the  merchan- 
dise into  a  lighter  or  other  boat,  such  boat  or  lighter  is  lost 
or  damaged,  and  the  vessel  enters  the  port  without  cargo,  the 
damage  is  general. 

But  if  it  be  the  vessel  which  is  lost  or  damaged,  and  not 
the  lighter  or  merchandise,  the  loss  does  not  bear  the  same 
character.^ 

Any  damage  the  cargo  may  necessarily  sustain  in  the  pro- 
cess of  discharging  or  loading  at  a  port  of  refuge,  is  to  be 
contributed  for  in  general  average. 

Spain. — The  value  of  the  goods  lost  or  damaged  by  dis- 
charge into  lighters  to  float  a  vessel,  should  be  included  in 
the  amount  to  be  contributed  for.^   No  allowance  is  made  if 

f  Codigo  de  Coraercio,  §  970,  5*=^. 

2  Codi^o  Coniniercial,  $  1816, 14'=*,  17**.   3  Denkscbrift  Grosseu  Havcrie, 
p.  14,  and  see  "  Tabel."    *  Contra,  see  Lowndes,  pp.  378-9. 
5  Sawod,  $  975. 
fi  Codigo  de  Comercio,  }  936,  6"". 
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the  discharge  be  required  to  enter  the  port  of  destination,  as 
this  was  or  might  have  been  foreseen.  If  the  discharge  does 
not  proceed  from  extraordinary  circumstances  the  cargo  is 
charged  with  it.' 

"  Losses,  damages  and  expenses,"  says  Sen.  Viniegra, 
" occasioned  to  cargo  placed  in  lighters  to  float  a  stianded 
ship,  or  by  any  other  cause  attributiible  t^  general  average, 
are  treated  as  subject  to  contribution."  The  loss  resulting  to 
the  cargo  from  a  forced  discharge  at  a  port  of  distress,  is  also 
allowed  in  general  average.^ 

Sweden. —Merchandise,  which,  in  order  to  lighten  the 
vessel  in  distress  at  sea,  is  dischargedrin  other  vessels,  and 
is  lost  or  damaged,  is  admitted  in  general  average.' 

As  to  the  damage  by  discharging  at  a  port  of  refuge,  the 
Code  is  not  very  clear,  but,  by  analogy  between  the  flrst  and 
fomth  Section  of  Article  143,  allowance  would  appear  to  be 
due* 

We  find,  however,  that  in  practice,  the  same  rules  prevail 
as  in  Norway. 

United  States  of  Colombia. — The  loss  or  damage  re- 
eeiveil  by  the  goods  which  are  .placed  in  lighters  (whether  in 
loading  or  unloading,  &c.),  in  order  to  allow  of  the  entry 
into  an  intermediate  port  to  escape  the  pursuit  of  enemies  or 
jiirates,  a  tempest  or  any  other  sea  peril,  is  allowed  in  general 
average.* 

If  the  cause  of  putting  into  the  port  of  refuge  be  to  repair 
voluntary  damages,  any  loss  or  injury  to  the  cargo  by  reason 
of  its  necessary  discharge,  or  the  repair  of  barrels  or  other 
packages,  and  tlie  charges  made  for  their  conditioning  are 
subject  to  general  average  contribution  ;  otherwise  the  loss 
is  a  particular  average.® 

1  Comty,  C.  de  C,  p.  345  n.  1.  »  Ibid.,  p.  373  n.  1.  3  Sjolag.,  §  143, 1^. 
*  The  Swedish  Committee  to  the  Antwerp  General  Average  CoDgress 
refers  to  this  uncertainty  in  their  report  (p.  17). 

s  Codigo  Commercial,  §  383, 13«.    »  Ibid.,  H  333,  317,  5<>. 
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Uruguay. — The  losses  or  damages  occurring  to  the  goods 
which,  because  of  peril,  are  loaded  into  lightei*s  or  other 
small  boats,  are  to  be  paid  in*  general  average.' 

Allowance  is  also  due  in  general  average  for  loss  or  damage 
to  cargo  by  a  forced  discharge  at  a  port  of  distress.^ 

4 

Venezuela. — The  loss  or  damage  which  is  suflFered  by 
the  merchandise,  in  consequence  of  lighterage,  in  order  to  allow 
the  entrance  of  the  ship  into  some  port  or  river,  because  of 
t<imi>est  or  the  pursuit  of  enemies,  and  the  charges  of  the 
lighterage  are  included  in  tlie  common  average.^  If,  how- 
ever, because  of  known  shoals  or  sand  banks,  the  ship  cannot 
sail  with  the  entire  cai^go  ftom  the  port  of  departure*,  or  enter 
the  port  of  destination,  without  unloading  a  part  of  the  cargo 
into  lighters,  the  charges  caused  are  not  avemges,  but  are 
for  account  of  the  ship,  if  the  contract  of  affreightment  does 
not  stipulate  to  the  contrary.*  The  Commentator  says  the 
same.  "  The  charges  of  this  lighterage,  and  the  losses  and 
damages  arising  in  consequence,  are  common  averages,  but 
only  when  the  discharge  is  necessary  to  prevent  shipwrc^ck 
or  the  persecution  of  enemies.  If  the  entry  into  the  port*  or 
river  is  in  the  ordinary  course  of  the  voyage,  the  average  is 
particular  as  a  natural  incident  of  navigation."  *  A  sand 
bank  or  bar  would  be  considered  as  known,  though  it  may 
not  always  exist  in  the  same  place,  but  disappear  fi*oni  one 
spot  to  foiin  in  another.® 

If  during  the  transpoitation,  the  lighters  or  the  goo<ls  on 
board  suffer  damage  of  a  general  average  character,  tlie 
average  is  divided,  one-third  being  paid  by  the  lighter  and 
two-thirds  by  the  goods.  This  latter  proportion  is  then 
divided  as  general  average  over  the  ship  and  tlie  entire 
cargo.^ 

>  C.  de  C,  4  1486,  18^.    9  lb.,  §  1489,  4''. 

3  Codigo  de  Comercio,  §  007,  o*^. 

4  Ibid,  §  609.    5  Sanojo  Exposicion,  p.  156,  §  147,  5«^. 

6  Ibid.,  p.  161. 

7  C.  de  C.,  §  611.    Sanojo,  p.  163,  §  159. 
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Section  IX. 


To  Cargo  or  VesseVs  Material  Burnt  as  Fuel^  dx. 

It  not  unfrequently  happens  that  steamers  are  so  de- 
layed in  the  prosecution  of  their  voyage  by  contrary  and 
violent  winds,  that  the  supply  of  fuel  becomes  exhausted, 
and  the  continuation  of  the  voyage  delayed,  and  it  may  be 
the  safety  of  the  vessel  seriously  endangered.  The  master 
of  the  vessel  in  this  emergency  may  be  compelled  to  feed 
the  furnaces  with  parts  of  the  vessel,  such  as  spare  spars 
or  fittings  of  the  ship ;  or  it  may  be  that  the  hatches  are 
opened  and  portions  of  the  cargo  used  for  the  purposes  of 
fuel.  Such  cases  of  sacrifice  are  clearly  of  a  general 
average  character,  provided  always  that  the  vessel  was 
amply  supplied  with  fuel  at  the  outset  of  the  voyage. 

It  is  true  that  the  vessel  may  not  be  in  the  presence  of 
any  apparent  or  immediate  danger,  but  as  the  loss  of 
power  over  the  engines  seriously  imperils  the  ship,  com- 
mon prudence  requires  the  master  to  take  such  measures 
as  aFe  in  his  power  to  extricate  the  vessel  from  her  com- 
paratively helpless  condition.' 

Should  the  want  of  fuel,  however,  arise  not  from  the 
unfavorable  weather,  but  from  the  insufficiency  of  the 
supply  provided,  the  vessel  was  unseaworthy,  and  the 

1  Lawrence  i\  Minturn,  17  How.,  109  (1854). 
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parties  in  fault  should  pay  the  penalty  arising  through 
their  neglect." 

Sacrifices  of  this  character,  made  to  work  engines,  in 
order  to  pump  the  vessel  free  of  water,  are  entitled  to 
the  same  consideration ;  and,  subject  to  the  above  rule, 
reimbursement  is  due  in  general  average. 

This  is  our  practice,  a  more  proper  treanient  of  such 
cases  would  be,  apparently,  to  allow  in  general  average, 
only  the  extra  cost  of  such  fuel ;  the  ordinary  cost  of 
running  the  engines  with  coal  being  carried  to  the  ship's 
account. 

Foreign  Legislation  and  Practice. 

Argentine  Eepubltc. — ^No  rule  in  the  Code. 

Austria. — ^Regarding  the  treatment  ot  sacrifices  of 
vessePs  material,  or  of  portions  of  the  cargo  used  as  fuel, 
Mr.  Artelli  writes:  "Here  in  Trieste,  we  had  the  at^just- 
"  ment  of  the  '  Eosario '  (English  steamer),  which  was  re- 
"  tarded  in  her  voyage  on  account  of  bad  weather,  and  had 
"  to  burn  a  part  of  her  cargo  of  coffee  and  oil.  As  a  matter 
"  of  course,  the  captain  had  to  prove  that  he  had  taken  due 
"provisions  of  coal,  and  even  more  than  was  necessary 
"  for  an  ordinary  voyage,  so  that  the  want  of  fuel  could  not 
"be  attributed  to  any  negligence  on  his  part.  Conse- 
"qently,  the  cargo  burnt,  was  fully  admitted  in  general 
"  average." 

The  same  rule  applies  to  cargo,  &c.,  burnt  to  work  pumps, 
and  reduce  a  leak. 

1  In  Powers  v-  The  Steamship  "  Cassini,"  this  question  came  before  the 
Court ;  but  tlie  case  Ciin  afford  no  precedent,  as  the  ag-reed  facts  were 
held  to  be  conclusive.  The  Court—**  And  now  it  api)eariT)g  by  the 
answer  that  the  defendants  admit  their  liability  for  general  averape, 
and  the  libellants  asking?  a  decree  for  no  more,  and  the  Court  bein^ 
given  to  understan*!  that  an  existing  general  average-adjustment  is  ad- 
mitted to4)e  correct,  the  Court  perceiving  nothing  in  contest,  oixlersa 
decree  for  the  libellants,  for  the  amount pa^^able  by  the  sliipand  freight, 
according  to  the  said  adjustment,  witli  interest  and  costs."  Judge 
CadwaUader  in  U.  S.  Dist  Ct.  (Penn.)  March  6. 1874. 
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Belgium. — When  it  is  proved  that  the  steamer  had  taken 
coal  enough  on  board  for  an  ordinary  voyage,  any  portion 
of  the  cargo  or  of  the  material  of  the  ship  taken  for  pun>oses 
of  fuel,  either  for  the  continuaticm  of  the  voyage,  or  in  pump- 
ing out  tbe  ship,  is  allowed  in  general  average. 

Brazil. — No  rule  in  the  Code. 

Chili. — No  rule  in  the  Code. 

Denmark. — Regarding  articles  buiiit  for  fuel,  Mr.  Mid- 
delboe  \vrites :  "  There  is  no  rule  in  the  Code,  and  no  custom 
"  exists."    I  should  treat  this  question  as  follows : 

"  1st.  Cargo  or  materials  bmnt  as  fuel,  when  a  steamer's 
"  coal  is  exhausted  by  a  protracted  voyage  on  account  of 
"  hea\7  weather.  If  the  steamer  is  able  to  siiil  there  is  no 
^^immukent  danger ^Sixid  if  the  master,  in  order  to  speed  on, 
"  employs  cargo  (say  wood  or  coal),  to  feed  the  engines,  he  is 
."  to  pay  for  it,  as  there  is  no  general  avemge  case ;  ship's 
"  materials  destroyed  for  this  puipose  are  not  to  be  made 
"good. 

"  2d.  If , the  steamer  is  in  a  disabled  state,  and  not  in  sail- 
"  ing  trim,  there  is  danger  in  not  going  on,  and  cargo  or 
"materials  burnt  as  fuel  will  be  made  good  as  a  general 
"  average  sacrifice. 

"  3d.  Cargo  or  materials  burnt  for  purposes  of  stopping  a 
"leak,  if  necessarily  and  judiciously  put  to  this  use,  will  be 
"  made  good  in  general  average." 

England. — ^When,  owing  to  the  prolongation  of  a  voyage 
from  sea  peril,  a  steamer's  supply  of  coals  is  exhausted,  it  is 
sometimes  necessary  to  use  portions  not  only  of  the  ship's 
material  but  of  the  cargo,  to  sen^e  as  fuel. 

When  there  is  a  real  danger,  and  when  this  danger  can 
only  be  avoided  by  such  a  sacrifice  of  a  part,  it  seems  clear, 
on  principle,  that  the  loss  should  be  admitted  into  general 
average.* 

1  Lowndes,  p.  182. 
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In  the  case  of  the  steamer  "  Emma  Asli,"  in  the  Oonrt  of 
Common  Plejus,  it  appears  by  the  charge  of  the  Jndge  that 
cargo  burnt  for  fuel,  when  in  the  general  interest  to  keep*the 
vessel  under  steam  in  order  to  run  through  a  storm  ;  and 
when  it  is  shown  that  the  vessel  was  i)roperly  provided  with 
fuel  before  sailing,  is  to  be  allowed  for  in  general  average.* 

Finland. — ^No  rule  in  the  Code. 

m 

France. — If  when  the  voyagp  was  begun  the  steamer 
was  properly  provided  with  fuel,  but  by  prolongation  of  the 
passage  the  sui)ply  became  exhaused,  and  parts  of  the  ship, 
spare  spare,  &c.,  or  portions  of  the  cargo  be  used  to  feed  the 
engines,  allowance  is  made  in  general  average  for  the 
sacrifice ;  so  too  wiien  used  to  work  pumps  and  stop  a  le.ak.^ 

Germany. — According  to  the  custom  of  Hamburg  and 
Liihecl',  cargo  or  vessel's  material  burnt  for  fuel, .  when  a 

1  Shand,  et  al  r.  Asli,  et  al.  See  also  tlie  case  tried  in  the  Court  of 
Excliequer,  wliere  tlie  Judges  were  equally  divided.  Kelly,  C.  B.  & 
Hramwell,  B.,  held  that  the  spare  spars  and  stores  of  the  ship  used  as 
fuel  for  a  donkey  engine  in  order  to  keep  down  a  leak  by  pumping,  were 
to  be  con  tributed  for  as  genei*al  average.  Hani  son  v.  Bank  of  Australia, 
L.  R.,  7  Ex.  39,  and  Robinson  v.  Price  (QUeens  Bench). 

A  sailing  vessel  provided  with  a  steam  pump  must  cany  fuel  for  its 
use  in  quantity  sufficient  for  an  ordinary  voyage,  but  if  this  supply  is 
exhausted  and  parts  of  the  ship  or  cargo  are  used  to  continue  the  work- 
ing of  these  pumps  (the  vessel  having  a  serious  leak)  the  loss  is  a  general 
average  sacrifice.  Robinson  v.  Price,  3  L.  R.  Q.  B.  C.  A.,  91  and  395 
(187G-7). 

2  The  principles  applicable  here  are  well  stated  in  a  recent  case  de- 
cided by  the  Tribunal  of  Havre  in  1878,  regarding  the  liability  of  the 
interests  for  some  £3,000  paid  to  assist  a  steamer  short  of  coal.  The  facts 
and  findings  are  detailed  below.  ^ 

This  steamer,  in  its  homeward  voyage  from  Buenos  Ayres,  had  left 
St.  Vincent  for  Havre  on  the  30th  January.  On  the  1st  February,  when 
in  the  Bay  of  Biscay,  the  Captain  (Boulanger)  was  informed  by  the 
Engineer  that  there  only  remained  coal  for  two  days  on  board.  The 
captain  after  consulting  with  the  officers,  resolved  to  put  into  Coranna 
to  coal.  The  "  Henri  IV."  was  making  for  that  port  when  she  sighted 
the  Dutch  steamer  "  Vorwaarts,"  and  the  Captain  of  the  French  vessel » 
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steamei-'s  supply  has  become  exhausted  through  a  protracted 
voyage,  or  on  account  of  heavy  weather,  is  allowed  in  general 
average,  if  there  is  a  real  danger  by  the  loss  of  the  propelling 
power,  and  a  sufficient  (luantity  of  coal  for  an  ordinary  voy- 
age was  taken  on  lx>ard  in  the  fii>4t  instance. 

fearing  that  ho  would  not  be  able  to  reach  Corunna  with  the  coal  he  had 
on  board,  agreed  to  pay  tlic  Captain  of  the  **  Vorwaarts"  £2,000  to 
assi8t  him  there.  The  "  Vorwaarts"  attempted  to  throw  a  tow-line  on 
the  "Henri  IV.,"  but  witliont  siicceAA.  The  two  steamers,  however, 
remained  in  company,  and  reached  Corunna.  the  engines  of  the  French 
8teaiiier  still  working.  The  "Henri  IV."  had,  besides,  stiU  left,  on 
boanl  sufficient  coal  for  12  hours'  navigation.  Captain  Houlanger,  on 
arriving  at  Ha\Te,  claimed  to  have  the  i;2,000  paid  to  the  "  Vorwaarts  " 
dashed  as  general  average.  *  The  consignees  of  the  cargo  resisted  tlie 
demand,  and  the  Tribunal  of  Commerce  before  which  the  suit  was 
brought  has  now  given  judgment  as  follows : — 

According  to  the  ship's  report,  the  voyage  of  the  "  Henri  IV."  took 
place  under  normal  conditions,  and  without  any  extraordinary  events, 
down  to  the  1st  of  February.  The  fact  of  having  encoimtered  a  heavy 
sea  and  a  head  wind  was  only  a  natural  incident  that  should  have  been 
provided  against.  The  report  did  not  show  that  any  change  in  tlie 
weather  or  state  of  the  sea  occurred  on  the  Ist  of  February.  On  that 
day  there  still  remained  on  board  sufficient  coal  to  restch  Corunna,  as 
was  subsequently  proved.  The  captain  alleged  lie  was  at  such  a  dis- 
tance from  Corunna  that,  after  stesiming  for  24  hours,  he  was  still  not 
within  40  miles.  But  from  whatever  point  of  view  the  situation  was 
examined,  no  appearance  of  any  peril  could  be  discovered.  When  tlie 
steamer  was  found  to  be  short  of  coal  the  captain  might  have  continued 
under  sail,  as  the  vessel  was  masted  and  provided  with  sails.  By  so 
doing  he  might  have  employed  the  coal  that  n^mained  for  the  distilling 
itpparatus  to  procure  fresh  water,  of  which  he  alleges  there  was  not 
sufficient  on  board.  The  expense  of  obtaining  assistance  and  putting 
into  Corunna  did  not,  therefore,  arise  from  a  case  of  force  majeure, 
and  was  not  necessary  to  save  the  ship  and  the  cargo,  but  was  simply 
caused  by  the  steamer  not  being  properly  provided  with  coal  and  water. 
The  deficiency  of  the  coal  did  not,  besides,  arise  from  any  case  of  force 
majeure  that  had  necessitated  a  larger  consumption  than  usual,  for  an 
examination  of  the  engineer's  book  showed  that,,  notwithstanding  the 
improper  alterations  of  figures,  of  which  it  bore  traces,  the  daily  con- 
snniption  had  not  exceeded  the  normal  quantity  of  13  tons  during  the 
11  days  preceding  Feb.  1.  Therefore,  the  Tribunal  rejects  the  demand 
of  Captain  Bonlanger  against  the  consignees  for  a  claHsing  of  general 
average,  and  condemns  him  to  the  payment  of  the  costs.  The  "Henri  IV." 
(1878). 
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This  sacrifice  is  likewise  considered  as  general  average 
when  made  for  the  purpose  of  feeding  engines  for  pumping 
the  ship  and  stopping  a  leak. 

In  Bremen,  writes  Mr.  Kaufinaun,  a  sacrifice  of  this 
natnre,  referring  to  both  the  above  questions,  is  not  ad- 
nutted  in  general  average,  the  owner  is  obliged  to  fit  out  his 
vessel  sufficiently  in  every  way;  should  cargo  be  burnt  as 
fuel  or  be  taken  as  provisions,  the  owner  is  to  be  charged 
with  the  net  value  of  such  goods. 

Even  when  the  goods  are  used  as  fuel  for  the  engines  work- 
ing the  pumps,  wiites  Mr.  Graef,  they  are  generally  not 
allowed  for,  though  this  depends  upon  the  particular  circum- 
stances of  the  case.  • 


Holland. — Cargo  or  vessel's  material  used  for  i)urposes 
of  working  the  engines  in  propelling  the  ship,  or  for  pumping 
the  vessel,  may  be  contributed  for  in  general  average. 

In  the  first  case,  however,  it  must  be  shown  that  the 
vessel  was  duly  provided  with  fuel  upon  the  undertaking  of 
tlie  voyage. 

This  charge  is,  however,  often  disputed,  and  the  captain 
nmst  exercise  care  in  the  selection  of  the  material  used,  be- 
cause he  is  always  responsible  in  case  of  neglect  or  fault,  and 
it  is  always  supposed  that  a  sufficient  supply  is  on  board  for 
all  the  purposes  of  the  voyage. 

Italy. — When  a  steamer's  supply  of  coal  becomes  ex- 
hausted by  protracted  gales  and  heavy  weather ;  cargo  or 
vessel's  materials  consumed  for  fuel,  or  such  supplies,  or  goods 
used  to  work  machinery,  or  to  pump  the  ship  free  of  a  leak, 
are  to  be  i)aid  for  in  general  average. 

Mr.  Ernest  Acier  however,  wTites :  "  Should  a  steamer, 
"  dxuing  her  voyage  be  wanting  coals  for  the  engines,  and 
"  be  obliged  to  use  part  of  her  cargo,  spars,  rigging  or 
"  sails  of  the  ship,  the  damage  is  a  particular  average  to  the 
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"  sliip  itself.     It  is  considered  particular  average*  as  uiider- 
**  taken  to  prevent  delay  in  the  voyage." 

In  a  real  position  of  danger,  and  of  course,  only  then 
should  the  rule  be  applied,  the  expense  would  probably  be  a 
general  average,  were  it  not  to  obviate  an  orignial  deficiently. 

Norway. — Ship's  material,  stores,  cargo,  &(^,  sacrificed 
and  used  as  fuel  to  supply  the  engines  because  of  the  ex- 
haustion of  the  ship's  fuel  through  heavy  weather,  or  pro- 
longation of  the  voyage,  or  consumed  in  working  the  pumps 
to  fiee  the  vessel  from  water,  are  to  be  contributed  for  in 
geneml  average. 

But  the  shipowner  is  responsible  to  the  cargo  owner,  and 
to  the  ship's  assurer  if  the  vessel  was  unseawoithy  through 
improper  provisioning  of  fuel,  unless  the  ship  had  sufficient 
Sidling  capacity  without  tin*  steam,  at  the  beginning  of  the 
voyage. 


Perc. — No  rule  in  the  Code.  In  practict*,  allowance  is 
made  in  general  average  for  ship's  mateiial  or  cargo  used  for 
fuel,  if  .the  vessel  was  well  provided  with  coal  at  the  outset. 
SuppHes,  etc.,  used  to  work  engines  and  stop  a  leak,  are  also 
contributiHl  for. 


PoRTrciAL. — No  rule  in  the  Code. 


Russia. — No  rule  in  the  Code. 


Spain. — Vessel's  material  or  cargo  burnt  as  fuel,  when  a 
steamer's  coals  are  exhausted,  are  treated  as  general  avc^r- 
age,  if  proved  that  other  means  were  wanting  to  save  the 
common  interests,  and  the  sails  would  not  avail  to  run  from 
a  lee  shore,  etc.,  etc. 
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Sweden. — Cargo  or  vessel's  material  burnt  as  fuel,  bee^iisc* 
of  a  proti'acted  voyage,  on  ac(»ount  of  heavy  weather,  or  for 
puri)ose  of  pumping  aiul  stopping  a  leak,  is  regai-ded  a.s 
general  average. 

When  the  supply  of  coal  was,  however,  at  the  inception 
of  the  voyage,  insufficient,  and  the  sacrifice  is  therefore  due 
to  the  mismanagement  of  the  master,  the  vessel  should  bi^ 
liable. 

Under  the  rule  of  tlie  Code,*  however,  contribution  might 
be  claimed  between  innocent  parties,  leavhig  each  contributor 
a  claimant  against  the  ship  for  the  proporticm  by  him  paid. 

United  States  of  Colombia. — Xo  rule  in  the  Code. 

Uruguay. — No  rule  in  the  Code. 
Venezuela. — No  nile  in  the  Code. 

»  Sjolagen,  J  144. 
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EXPENSES. 


Section  I. 
Expenses  of  Entering  and  Quitting  a  Port  of  Refuge, 

Under  the  head  of  "expenses"  we  have  first  to  consider, 
both  because  of  the  frequency  of  such  cases,  and  the 
importance  of  the  subject,  those  arising  tliroiigh  a  forced 
harborage. 

The  expenses  incurred  because  of  a  necessary  devia- 
tion in  the  course  of  the  voyage  are  of  so  varied  a  char- 
acter, and  the  principles  governing  them  so  open  to  con- 
flicting opinions,  that  a  thorough  discussion  of  the  ques- 
tions involved  becomes  necessary.^  A  forced  harborage 
may  arise  from  a  variety  of  causes  ;  from  contrary  winds 
or  gales,  fear  of  enemies,  want  of  provisions,  fuel,  etc., 
sickness,  death  or  mutiny  of  the  crew,  shifting  of  the 
cargo,  or  from  its  unhealthy  condition,  endangering  the 
lives  or  health  of  those  on  board,  or  by  reason  of  the  in- 
ability of  the  vessel,  through  damages  received,  to  remain 
at  sea  without  seriously  imperiling  the  adventure. 

^  The  charges  incurred  for  the  accommodation  of  passeiiffers  hiuded 
at  an  intermediate  port  in  order  tliat  the  ship  may  be  repaired,  arc  for 
account  of  the  shipowner.    Weston  v.  Train,  3  Curt.,  49. 
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When  a  vessel  is  so  disabled  while  at  sea  that  safety 
can  only  be  secured  by  reaching  a  place  of  shelter  or 
repair ;  and  the  master  for  the  protection  of  the  interests 
under  his  charge,  deviates  from  his  course  and  enters  a 
port  not  contemplated  in  the  voyage,  the  ordinary  ex- 
))enses  incurred  are  regarded  as  general  average.  These 
include  the  expenses  of  the  delay,  the  charges  of  enter- 
ing^ and  leaving  the  harbor,  as  pilotage,^  and  lowage,' 
health^  or  quarantine  dues,^  tonnage  dues,"  docking,  wharf- 
age,^ surveys®  on  the  ship  and  cargo,  and  consular 
charges,®  so  far  as  for  mutual  benefit ;  cost  of  unloading, 
storing  and  reloading  cargo,  and  the  damage  incident 
thereto ;  as  also  the  w^ages  of  men  employed  for  the 
necessary  pumping  of  the  vessel,*^  while  entering  port," 
or  during  the  discharge  and  reloading  ;*^  and  any  and  all 
charges  directly  and  immediately  a  consequence  of  the 
determination  taken  in  the  common  intercit. 

If  the  deviation  occurs  because  of  contrary  winds, 
simply  interfering  with  the  progress  of  the  vessel,  no 
contribution  would  be  due,  but  if  the  vessel  departs  from 
its  course,  because  of  a  tempest,  which,  although  the 

1  Padelford  t'.  Boardman,  4  Mass.,  548  (1808).    Vowell  v.  Columbian 
Ins.  Co.,  8  Cranch,  C.  C,  83  (1827). 
'-^  Padelford  w.  Boardman.    Ibid. 

3  "  Star  of  Hope,"  9  Wall.,  203  (18G9V 

4  The  quaninune  dues  of  the  port  Mre  a  subject  for  general  average, 
but  hospital  charges  for  sick  sailors  are  not.  Hatha  way  v.  Sun  Ins.  iU»., 
8  Bosw.,  83  (1861).  Hugg  v  Baltimore  &  Cuba  Smelting  and  Mining 
Co.,  35  Maryland,  414  (1872). 

5  "Star  of  Hope,"  9  Wall.,  237.  .Orrock  v.  Coml  Ins.  Co  ,  21  Pick  ,4oC 
(1839). 

6  "  Star  of  Hope."    Ibid. 

7  Padelford  v.  Boardman.    Ibid. 

8  Ibid. 

9  "  Star  of  Hope."    Ibid. 

^0  Orrock  r.  Com.  Ins.  Co.    Ibid. 

H  ''Star of  Hope."    Ibid. 

12  Ibid.  And  the  survevs,  port  charges,  unloading  and  docking  for 
repairs.  "Star  of  Hope,*'. 9  Wall,  237.  Potter  v.  Ocean  Ins.  Co.,  3 
Sumner,  27.  Tlw  "  Mary,"  1  Sprague,  17.  Vowell  v.  Col.  Ins.  Co.,  3 
Cnincli,  83.    Hobsou  r.  Lord,  93  U.  S.,  397. 
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vessel  is  intact,  will,  in  the  judgment  of  the  master,  seri- 
ously endanger  the  safety  of  the  vessel,  cargo  and  crew, 
allowance  should  be  made.^ 

Underwriters  or  shippers  of  cargo,  will  hardly  examine 
too  critically,  the  acts  of  the  master,  which,  though  possibly 
prompted  by  excessive  caution,  produced  certain  safety  at 
such  a  slight  sacrifice.^  When  the  expenses  arise  through 
want  of  provisions  or  fuel,  they  are  only  considered  as 
general  average,  when  it  is  shown  that  the  vessel  was 
fully  and  properly  supplied  before  sailing,  and  that  their 
loss  occurred  through  no  fault  or  neglect  of  the  vessel, 
but  by  a  peril  of  the  sea. 

The  allowance  in  general  average  is  to  be  strictly 
limited  to  such  charges  as  are  a  consequence  of  the 
putting  in.  Where  the  loss  is  in  the  nature  of  a  second 
casualty,  not  contemplated,  nor  necessarily  connected 
with  the  first  step,  then  it  is  not  general  average. 

1  I^wrence  v.  Miiiturn.    17  How.,  109  (1854). 

•*  General  average  can  only  arise  when  the  sacrifice  ha«  been  made  for 
*•  the  common  l)enefit,  and  has  iwconiplished  tlie  object.  The  expenses 
and  charges  of  going  to  a  port  of  necessity  tcf  refit,  can  properly  be 
general  average  only  when  the  voyage  has  Ix'en,  or  might  be  resumed." 
Williams  r.  Suffolk  Ins.  Co.,  3  Sumner,  510  (1838). 

Where  the  necessities  of  entering  the  port  are  not  caused  by  sea  iwril, 
but  from  gradual  and  ordinary  decay  no  general  average  is  due  for  the 
expen.s«»s  of  such  port.  Ross  r.  Ship  "Active,"  3  Wash.,  C.  C,  236 
(1^*08),  but  8C»e  Hurton  v.  Pl»enix  lus.  Co.,  1  Wasli.,  C.  C,  400. 

2  The  master  must  exercistj  discretion  in  regard  to  putting  into  a  port 
of  refuge.  Soule  i\  Kodocanachi,  Newb.,  504  (1855).  He  is  allowed  a  large 
discretion,  liowever,  and  need  not  go  to  the  nearest  port.  The  "Sarah," 
2  Sprague,  31  (18()1). 

Rogei-s  r.  Muiray,  3  Bosw.»  358  (1858).  "  The  wages  and  provisions  of 
**  the  crew  from  the  time  of  putting  away  for  the  port  of  distress  to 
•*  rt^fit,  and  every  other  exixjnse  necessfirily  incurred  during  the  deten- 
"  tion  for  the  benefit  of  all  concerned,  are  to  be  contributed  for  as 
••  general  average. 

*"  But  expens<*s  incurred  for  the  benefit  of  fhit  ship  alone,  or  for  the 
"  whole  or  a  part  of  the  cargo  only,  must  be  borne  by  the  thing  for 
•"  \%ho8e  benefit  it  was  incurred. 
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So  the  loss  or  injury  of  vessel  by  stranding,  while  en- 
tering, or  attempting  to  enter  a  port  of  refuge,  would  not 
be  allowed  in  general  average,  this  being  but  the  acci- 
dental result  of  the  bearing  away,  and  an  entirely  unex- 
pected incident  of  that  act. 

"  After  it  was  detormiiicd  to  sell  the  hides,  on  tlie  ^-oimd  that  they 
**  couhl  be  carried  no  further,  and  after  they  had  been  soUl  and  con- 
"  verted  into  money,  it  is  difficult  to  perceive  in  what  sense,  any  subse- 
"  quent  expenw^s  of  reloading  the  residue  of  the  cargo,  or  for  wages  or 
"  provisions  of  the  crew  during  their  detention  subsequent  to  such  sale, 
'*  can  be  deemed  to  luive  been  made  for  the  l)enefit  df  the  hides  or  their 
"  proceeds.  They  were  not  incurred  with  a  view  to  benefit  or  carry  for- 
**  wartl  either  of  them.  (Vandenheuvel  i\  U.  S.  Ins.  Co.,  1  J.  K.,  406. 
"  Peters  v.  Warren,  1  Story,  469)." 

"  The  cargo,  on  the  question  of  general  average,  is  not  to  be  charged 
"  with  any  expenses  incurred  in  respect  to  it,  after  the  voyage  was 
"  broken  up  and  abandoned."  J.  Betts  in  The  **  Ann  D.  Richardson,"  I 
Abbotts  Ad.,  501  (1849).    Sparkes  v,  Kittredge.     9  Law  R.,  318. 

Wear  and  tear  of  ship,  interest  on  adventure,  deterioration  of  mer- 
chandise and  loss  of  market  by  the  delay  at  a  port  of  distress,  give  no 
right  to  general  average  compensation.  Spaflbrd  r.  Dodge,  14  Mas^., 
66  (1817). 

The  expenses  and  costs  of  repair  of  a  vessel  in  a  port  of  necessity  do 
not  make  a  case  of  general  average  against  the  cargo,  whei^e  it  is  found 
impossible  to  proceed  on  the  voyage,  which  is  broken  up  at  the  port. 
Myers  r.  The  "  Harriet,*"  Adm.  E.  D.  Penn.  (1848).  2  Whartons  Dig.,  p. 
48,  $,  140. 

Servi(;e8  or  exp<'nditures  f<u*  the  care  and  management  of  the  cargo, 
after  it  ceased  to  be  connected  with  the  vessel  for  the  puriw>Res  of  the 
voyage,  have  no  conne<"tion  with  the  ship  or  the  injuries  she  incurred 
for  the  common  advantage,  and  cannot,  therefore,  be  subjects  of 
general  average.  The  "  Ann  D.  Richardson."  Abbotts  Ad.,  501  (1849), 
confirmed  C.  C.  Oct.,  1849. 

Where  the  proi)erty,  covered  by  insurance,  on  shiplward,  is  discharge*! 
and  stored,  and  insured,  at  a  poit  of  distress,  by  the  factors,  at  such  place 
against  fire,  and  is  burned  ;  the  under\\Titers,  against  marine  risk,  having 
paid  loss  by  iire,  have  no  right  of  recovery  against  the  Fire  Ins.  Co.,  having 
no  insurable  interest  in  the  proiH^rty  destroyed.  iMutual  consent  and 
interest  are  necessary.  Factors  of  cargo  consigned  to  them,  have  a 
right  to  insure  for  accoimt  of  whom  it  may  concern,  etc.,  but  that  gives 
original  insurers  no  lien,  nnless  this  subsequent  insurance  is  expressly 
ordered  or  stipulated  before  the  loss..  Alliance  Marine  Ins.  Co.  i\ 
Limisiana  State  Ins.  Co.,  4  La.  Rep.  (N.  S.),  374  [8  La.  0.  S.  1],  (1835). 
Tliere  was,  however,  a  clause  in  tlie  poljcy  of  the  L.  S.  J.  Co.,  that  any 
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On  the  other  hand  it  would  seem  that  this  principle 
will  not  govern  the  case  of  a  distressed  vessel,  threatened 
by  a  storm,  when  the  master  knowingly  braves  the  hidden 
dangers  of  an  unknown  port,  and  is  stranded  while  at- 
tempting the  harborage.* 

The  consumption  of  fuel  by  a  steamer  in  bearing  away 
for  a  port  of  distress,  is  admitted  in  general  average. 

Such  a  loss  is  undoubtedly  analogous  to  the  wear  and 
tear  of  a  sailing  vessel  under  similar  circumstances, 
which  is  never  a  matter  for  contribution  ;  but  possesses 
the  advantage,  that  it  is  not  as  uncertain  and  conjectural 
as  is  this  last;  but  the  actual  outlay  may  be  readily  arrived 
at;  and,  being  a  legitimate  and  necessary  conse(pience  of 
the  bearing  away,  contribution  is  due.*^ 

previous  or  substMiuent  iiiHiu'ance,  it'  not  iiieiitiorifd  or  iii(loi'8<'d  in  i)ulicy 
nnidered  it  void.    In  tliis  ciwe  no  such  ondorAcment  wa«  nuule. 

1  The  "Star  of  Hope,"  9  WaH,  803  (1S69).  De  Pau  v.  Jones,  1  Brev., 
437  ( 1804).  This  principle  might  seem  eqiiaHy  applicuble  to  the  case  of  a 
vessel  on  a  sinj^le  bottom,  forced  to  harbor  in  a  port,  the  waters  of 
which  are  notoriously  invested  with  worms.  The  master  knowingly 
exposes  his  vessel  to  the  attacks  of  the  insects  by  the  bearing  away. 

2  One  of  the  first  cjwes,  where  this  allowance  for  fuel  consumeil  in 
l^earingaway  wiu*  made,  wiis  left,  by  reference  to  the  late  Daniel  Lord. 
In  liin  opinion  he  says :  **  By  the  provisions  of  our  law,  and  the  usages 
**of  this  port,  the  wages  and  provisions,  from  the  time  the  vessel  bears 
"away  until  tlie  voyage  is  rt»,sumed,  are  contributed  for  in  general 
**  average.  The  voyage  of  distress  is  treated  as  a  general  charge  for 
"  the  lx*netit  of  the  whole  adventure.  There  is  no  reason  why  the  pro- 
"  vision  of  the  fuel,  needt^d  by  the  ship,  should  l)e  ditl'ereutly  treated 
"than  €>ther  iiecessiuy  provisions,  and  for  this  reason  they  are  to  be 
"contribuU'd  for  in  general  average." 

•*  Pilotage  in ta  port,  fees  of  entry  at  tlio  custom  house,  the  noUiry's 
**  fees,  surveyors  and  diver's  fees  for  surveying  the  ship  and  diving 
"  under  her  bottom,  lx»fore  an  abandonment  of  the  voyage*,  with  a  view 
"  to  determine  the  question  of  repairs;  the  cost  of  a  salvage  suit  insH- 
"  tuted  against  ship  and  C4irgo,  are  all  generally  apportioiunl  upou  sliip 
"  and  «irgo. 

*•  By  the  law  of  most  of  the  conmiercial  »States  of  the  United  States, 
"  if  a  master,  in  consequence  of  some  disaster,  for  the  common  safety 
**of  ahip  and  cargo, 'vol imtarily  puts  into  a  port  of  refuge,  and  there 
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Where,  after  reaching  a  phice  of  refuge,  it  is  found  that 
the  repairs  needed  by  the  vessel  can  not  be  made  there, 

"  necessarily,  for  the  eomiiion  benefit,  unloads  the  cargo  to  repair  the 
**  ship,  and  the  ship  is  repaired  and  completes  her  voyage ;  the  pilota^ 
**  in  and  out,  custom-house  and  health  officer's  fees,  protest,  survey  of 
"  tlio  ship  to  determine  her  condition,  postapre  and  telegraphic  dis- 
*'  patches  when  not  repairing,  tlie  wharfage  on  the  ship,  the  wharfage 
**  atid  storage  of  the  cargo,  the  expenses  of  unloading  and  reloading, 
'*  a<*cidental  damage  done  in  const*quence  of  the  unloading,  liire  of 
"  people  to  guard  the  property,  or  to  pump  the  ship,  commissions  on 
**  advances  by  the  ship's  agent,  so  far  as  the  same  are  for  general  aver- 
'*  age  pui*poses,  and  in  general,  all  the  expenses  incun*ed  for  the  general 
"  good,  and  not  properly  belonging  to  the  repairs  of  the  ship,  including 
**  the  wages  and  provisions  of  the  ci'cw  from  the  time  the  ship  volun- 
"  tarily  changed  her  course,  to  go  into  the  port,  to  the  time  she  left  it  to 
"  resume  her  voyage,  are  considered  as  genei*al  average  charges,  and 
"  are  contributed  for  by  ship,  freight  and  cargo,  accoi-ding  to  their 
"  resi)ective  values."    The  "  Ocean  Star,"  1861. 

"  If,  the  ship  being  lost,  or  rightfully  condemned,  the  master  tranships 
"  the  cargo,  the  expense  of  his  necessary  detention,  or  traveling  to  an 
**  adjacent  port  to  procure  a  vessel  for  that  purpose,  including  a  reasou- 
"  able  compensation  for  his  time  and  labor,  ought  to  hv  charged  to  the 
"  cargo  traushipi)ed ;  as,  between  the  shipowner  and  his  under>mter,  the 
**  exact  wages  of  the  master,  without  regard  to  pnmage,  is  what  is 
"  allowed  in  general  average  a<yustmeuts  for  his  tune  and  labor,  for 
**  this  is  all  the  shipowner  i)ays  or  lose«.  But  in  transhipping  cargo, 
"  under  justifiable  circumstances,  the  master  acts  as  the  agent  of  the 
"  shippers,  except,  indeed,  where  he  tranships  to  eaiii  his  original 
"  freight— a  case  w- hich  rarely  or  never  occurs  in  this  port ;  three  dollars 
"  a  day  and  his  board  have  l)een  the  customar>'  sum  allowed  the  master 
**  by  this  Court  during  his  necessary  detention  to  tranship  the  cargi>. 
**  In  a  few  instances  tive  dollars  a  day  have  lK*en  allowed. 
**  But  I  think  on  retlection  that  from  two  to  four  dollars  a  day  and 
"  board  is  more  reasonable,  varying  the  sum  according  to  the  sixe 
"  of  the  vessel  he  comnumded.  If  the  master's  detenticm  is  caused 
"  by  the  ship,  as  well  as  the  cargo,  the  expense  ought  to  be  apportioned. 
"  No  imrt  of  the  expense  of  delay  or  traveling  to  consult  the  shipowner 
**  or  underwrit^'r  ujmn  the  propriety  of  abandoning  tli»».  voyage  or  re- 
"  I)airing  the  ship,  ought  to  be  charged  to  the  cargo  if  the  voyage  is 
**  abandoned  ;  and  probably  not  if  the  voyage  is  completed.  In  a  few 
"  instances  in  this  Ccmrt,  the  master's  passage-money  home  has  cr<»pt 
**  into  the  accounts,  and  has  been  allowed  to  pass  as  a  common  charge  ; 
"  but  no  part  of  this  exi)ense  can  l)e  rightfully  charged  to  the  carg<». 
*'  The  cargo  is  not  benefited  by  the  master's  going  home."  Ship  **  Ocean 
Star,"  1801. 
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owing  to  the  absence  of  docks,  or  other  requisite  facili- 
ties; and  the  cargo  is  discharged,  and  the  vessel  thus 
enabled  to  make  for  a  neighboring  port,  where  proper 
repairs  are  possible  ;  is  the  towage  of  the  vessel  to  the  ad- 
jacent port,  or  the  wages  of  extra  men  employed  to 
pump  the  ship  during  the  trip,  entitled  to  admission  in 
general  average  ?  The  cargo  being  separated  from 
the  ship,  tjeases  to  be  interested  in  its  welfare  as  to  ex-  ' 
penses  incurred  subsequent  to  the  separation.  The  tow- 
age from  the  place  of  discharge  to  docks  within  the  same 
harbor,  or  the  wages  of  men  pumping  during  the  transit, 
would  be  at  the  sole  charge  of  the  ship.  This  last  ex- 
pense differs  only  in  degree  from  the  first ;  the  same 
principles  apply  to  each. 

As  to  the  allowance  for  wages  and  provisions  of  the 
ship's  company  during  this  further  delay,  while  seeking  a 
place  for  repair,  contribution  is  due.  The  delay  being 
but  an  extension  of  that  incurred  from  the  moment  of  de- 
parturc  from  the  proper  course  of  the  voyage,  a  delay, 
such  as  might  arise  in. the  first  port  entered,  by  a  dearth 
of  materials,  or  scarcity  of  workmen. 

Foreign  Legislation  and  Practice, 

Aroextixe  Republic. — The  expenses  of  seeking  a  port 
of  refuge  for  the  public  good,  when  caused  by  stonns,  or  the 
pim?uit  of  an  enemy  are  chargeable  to  general  average.^ 

» 

Los8  of  market,  season,  use  of  vessel,  interest,  etc.,  by  the  detention 
in  the  port  of  refuge,  are  not  contributed  for,  nor  are  wages  paid  seamen 
in  place  of  those  who  have  deserted  the  ship,  allowed  for  in  genei-al 
avera^%  In  Carey  v.  Sell.  "  Kitty."  Bee's  Rep.,  255  (1808),  it  was  held 
that  no  contribution  could  be  allowed  in  the  way  of  general  average  or 
otherwise^  for  the  loss  of  a  slave,  shipped  as  a  cook,  who  ran  away  at  a 
foreign  port. 

1  See  Codigo  de  Comercio,  §  1476,  lO'*. 
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Herein  are  included  the  usual  charges  of  entermg  and 
leaving  a  port,  towage  and  pilotage,  port,  quarantine,  hos- 
pital, tonnage  dues,  etc. ;  boat  hire,  custom  house  costs,  tele- 
grams, postages,  and  surveys  to  ship  and  cargo,  agency  com- 
missions, etc. 

Austria. — The  cost  of  entering,  and  leaving  a  port  of 
distress  in  order  to  repair  the  vessel,  is  to  be  contributed  for 
in  general  average. 

Under  this  head  are  allowed  pilotage,  and  towage  in  and 
out,  port  dues,  etc.,  etc.  In  the  case  of  a  steamer,  the  fuel, 
oil,  etc.,  consumed  while  bearing  away,  will  also  be  allowed. 

The  Judge,  says  Mr.  Artelli,  must  examine  closely  into  the 
cause  of  the  deviation,  and  before  admitting  such  expenses 
into  general  average,  ho  must  satisfy  himself  that  the  bearing 
away  was  justifiable  and  necessary. 

The  loss  of  vessel  by  stranding  while  seeking  the  entrance 
of  a  port  of  distress,  is  not  general  average ;  but  damage  by 
such  stranding  would  apparently  be  contributed  for. 

The  commission  for  the  business  of  the  vessel  and  cargo  at 
a  port  of  refuge,  belongs  to  general  average,  but  the  commis- 
sion for  the  care  and  custody  of  the  discharged  ciirgo,  is  charged 
entirely  to  such  cargo. 

Where  sailors  are  supplied  at  a  port  of  distress  to  replace 
deserters,  the  treatment  of  the  cost  must  be  left  to  the  dis- 
cretion of  the  adjuster.  If  the  desertion  is  not  the  captain's 
fault,  it  is  certain,  that  if  the  vessel  had  not  put  into  the  port 
of  refuge,  the  mariners  could  not  have  escaped ;  the  desertion 
is  therefore,  a  consequence  of  the  general  avemge  act,  and  nnist 
be  so  indemnified. 

TUe  loss  to  goods  shut  out  at  a  port  of  refuge,  it  being 
impossible  to  relotul  them  through  want  of  ])res8  facilities 
(as  for  cotton,  etc.,)  is  general  average.  As  to  the  loss  on 
treight  in  consequence  of  this,  Mr.  Artilli  writes :  Our  legis- 
lation is  not  clear  on  this  point,  but  the  Courts  have  laid  it 
down,  that  the  freight  must  be  paid  in  fidl  u^jon  the  basis  of 
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Art.  310,  of  the  f -ode  Napoleon  ;  and  that  goods  cannot  he 
aljandoned  for  the  freight,  if  they  be  depreciated  through 
rice  praprej  or  through  an  accident.  This  decision  is  also 
partly  based  on  the  (ierman  Code,  '^  038,  which  establishes, 
that  if,  through  a  fortuitouB  accident,  part  of  the  goods  b(* 
diseliarged  in  a  port  other  than  the  port  of  destination,  and 
if  the  vessel  afterward  proceed  on  her  voyage,  the  freight  on 
the  lots  sold,  would  have  to  be  paid  in  full. 

This  freight  consequently  would  be  treated  hh  is  the  lost 
cjirgo. 

Belgium. — As  general  average  are  considered  the  ex- 
l)enses  iucun-ed  by  enti*ring  a  port  of  refuge,  wlu^ther  in  con- 
sequence of  an  accident  of  the  sea,  which  [)uts  the  ship  and 
cargo  in  danger,  or  in  consequence  of  a  voluntary  sacrifice^  If 
the  port  of  refuge  be  entered  because  of  vice-propre*,  no  con- 
tribution takes  place  in  consequence. 

The  "Usage  of  Antwerp,''  is  to  class  in  common  average 
the  charges  ol  the  relache  to  the  time  the  ship  is  sheltered,  '^ 
the  subsequent  expenses  are  charged  to  either  ship  or  cargo, 
iuxxirding  to  princ^iples  detailed  under  the  titles  of  the  resp(»c- 
tive  expenses. 

Tlie  cost  of  coals  and  engine  stores  consumed  by  a  steamer 
in  seeking  a  port  of  refuge  is  not  allowed  in  general  average. 
So,  also,  the  loss  of  vessel  while  attempting  to  enter  a  port  of 
refiige  by  stninding,  is  not  considered  as  within  the  conse- 
'juences  of  the  bearing  away,  and  is  not  therefore  aUowed  in 
general  average. 

The  mere  costliness  of  particular  average  repairs  are  in  no 
ease  subjec't  to  contribution. 

The  cost  of  supplying  the  places  of  sailors  who  have  de- 
serted at  the.port  of  distress,  is  at  the  charge  of  the  ship. 
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Brazil. — When  a  vessel  puts  into  a  port  of  refuge,  the 
expenses  incurred  for  the  common  benefit,  are  general  aver- 
age. Under  this  head,  are  allowed  hght  dues,  pilotage, 
towage  and  other  charges  of  entry  and  departure.' 

If  however,  the  forced  arrival  be  occasioned  by  the  unsea- 
worthiness of  the  vessel,  or  fault  or  neglect  of  the  captain  or 
crew,  all  these  expenses  are  to  be  paid  for  by  the  ship  or  her 
captain.  According  to  article  740  of  the  Code,  when  a  ship 
enters  ft-om  necessity,  any  port  or  place  different  from  those 
specified  in  the  intended  voyage,  she  is  said  to  have  an  in- 
voluntary anival. 

Just  groun<ls  of  involuntary  arrival  are:  1st.  AVant  of 
provisions  and  water.  2nd.  Any  accident  happening  to  the 
crew,  cargo  or  ship,  which  rendei's  the  latter  incapable  of  con- 
tinuing the  voyage ;  and  3d.  Well  grounded  fears  of  an  enemy 
or  pirate.^ 

CuiLi. — The  ex|)enses  of  a  forced  harborage  made  for  the 
common  benefit,  including  as  well,  the  dues  of  leaving,  as  of 
entering  the  port,  pilotage,  towage,  and  the  like,*  are  general 
average,^  but  the  charges  of  a  forced  arrival  executed  with 
the  view  to  repro vision  the  sliip,  or  repair  the  damages 

J  Codigo  cle  Comercio,  $  764, 10°.  Protests,  surveys  (so  far  as  relates 
to  general  average),  legal  advice,  custom -house  clearance,  agency  com- 
mission, master's  traveling  expenses  (for  general  account.,  &c.,)  entry 
and  light  dues  and  charges  of  leaving  port,  jnlotage  and  towage  in  and 
out,  are  also  included. 

Arrival,  (ambada)  is  the  entering  of  a  port  which  is  not  the  destina- 
tion and  is  not  stipidated  in  the  conti*act  of  atfreightment.  This  act 
may  be  voluntary  or  necessary— voluntary  when  it  proceeds  entirely 
from  the  volition  of  the  captain— necessary  when  it  is  force<l,  occa- 
sioned by  "  force  maijor,"  as  when  a  captain  is  obliged  to  enttir  a  port 
by  reason  of  some  accident  of  the  sea.  The  tirst  is  not  legal  because 
the  captain  has  no  right  to  enter  any  port  save  the  port  of  destination 
(4  $  509,  510),  unless  obliged  by  urgent  necessity,  by  reason  of  some  sea 
accident.  The  second  is  only  justified  in  ^'irtue  of  an  accjdent  occurring 
by  sea  peril  by  which  for  the  good  of  the  ship  and  cargo  the  captain  is 
forced  to  enter  into  some  port  by  reason  of  tempest,  persecution  of 
enemies,  or  replenishing  of  provisions,  or  from  any  other  urgent  cause 
of  equal  force  ($  741).  In  such  case  the  ciipt^in  is  obliged  to  prove  the 
facts.  See  the  dispositions  of  the  Regulation  of  19  Sept,  1860,  §  333. 
Veiga,  II.,  p.  203.  2  Codigo  Commercial,  §  741.  3  Coiligo  de  Comercio. 
J  1090, 14°. 
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caused  by  the  tempest  or  otber  accident  of  tlie  sea,  are 
charged  as  a  particular  average.* 

Article  113(>  of  the  Code,  deals  with  the  subject  of  forced 
arrival.  The  legitiinate  causes  of  forced  arrival  are  the  same 
as  thase  laid  down  in  the  Brazilian  Code. 

The  charges  of  a  legitimate  arrival  arising  from  an  act 
which  constitutes  common  average,  are  at  the  cost  of  the 
ship  and  ot  the  cargo ;  but  if  the  arrival  Iiave  for  its  cause 
an  event  constituting  particular  average,  the  charges  are  at 
the  exclusive  account  of  the  ship. 

The  expenses  of  an  unnecessary  harborage  are  at  the  charge 
of  the  ship,  save  the  right  of  reclaiming  the'indenmity  due 
from  the  person  who  has  caused  it.^ 

Neither  the  shipowner  nor  the  captain  however,  are 
resjionsible  to  the  shippers  for  the  damages  or  injuries  which 
are  oc^casioned  by  a  legitimate  arrival ;  but  if  the  arrival  is 
made  without  just  cause,  both  are  e(iually  obliged  to  indem- 
nify the  shippers.' 

Cltba. — The  praetice  in  Havana^  is  to  allow  in  general  aver- 
age, as  occasioned  by  entering  an  intermediate  port  iu  dis- 
tress, the  cost  of  towage  and  pilotage  in  and  out,  tonnage  dues, 
tide  waiter,  wharfage,  bill  of  health,  postages,  etc.,  pi'otest, 
port  charges,  etc.,  discharginiif  cargo,  warehouse  rent,  stow- 
age in  warehouse,  loading  and  packing  in  vessel,  and  custody 
commission  while  discharged,  and  wages  and  provisions  of 
the  crew^  during  the  detention. 

Denmark. — Exi)enses  tor  sliip  and  cargo  in  consetiuence 
of  the  entiy  and  detention  at  a  port  of  refuge,  are  allowed 
in  general  average. 

Under  this  head  are  allowed  inward  and  outward  pilotage, 
light  money,  quanintine,  harbor  dues,  and  other  expenses, 
payable  on  the  ship's  entry  and  departure.'* 

1  Codigo  de  Comercio,  §  1135,  7.    2  ibid.,  $  1141.    3  ibid.,  ^  1142. 
<  his.  Law,  ^  15. 
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Expenses  at  a  port  of  refuge  caused  by  any  unnecessarj' 
delay  during  the  voyage,  and  expenses  incurred  when  the 
entry  of  the  port  is  to  prevent  the  cargo  from  being  deterior- 
ated, are  not  allowed  in  general  avemge.'  Goals  and  engine 
stores  of  a  steamer,  consumed  in  bearing  away,  are  not 
allowed  for. 

Nor  is  allowance  due  for  any  loss  or  injury  through  ac»ci- 
dental  stiunding  while  atUnnpting  to  enter  the  port. 

Keferring  to  the  subject  of  outward  port  charges,  the 
Danish  Delegates^  remarked :  As  we  hold  the  exi>enses  of 
going  in  to  be  general  average,  on  account  of  their  being  in- 
curred as  a  consequence  of  the  general  av(U'age  act ;  for  the 
same  reason  we  must  consider  the  expenses  of  coming  out 
allowable,  the  decision  to  enter  tlie  port  being  taken  under 
th(5  existing  cliarter  party,  and  a  due  regard  to  the  tenor  of 
this,  requue  that  these  outward  expenses  l)e  regarded  as  a 
foreseen  necessary  consequence  of  the  going  in. 

Th(»  fact  that  the  necessity  of  enttuing  the  port  is  caufted 
by  a  previous  accident,  which  makes  the  decision  morally 
ne(*essary,  can  have  no  influence  whatever  upon  this  cpies- 
tion. 

And  as  to  the  excessive  cost  of  particular  average  repaii-sthey 
say :  As  the  damage  is  accidental,  it  is  the  owner's  duty  to 
repair  the  ship  at  his  own  expense,  and  it  is  a  matter  of  in- 
difference to  the  proprietor  of  the  cargo  what  this  expense 
may  amount  to ;  the  excess  must  be  regarded  as  an  indirect 
consequence  to  which  the  act  of  volition  camiot  be  held  the 
chief  cause.^ 

England. — If  a  ship  is  forced.by  accident  or  some  neces- 
sity to  resort  to  a  harbor  or  port  for  refuge,  repaii^s,  etc.,  her 
expenses  in  going  there  aiid  entering  the  harbor  are  general 
average.  These  consist  generally  of  pilotage,  boat-hire,  har- 
bor and  light  dues,  quarantine  and  health  dues,  use  of  warps 
and  tackle,  getting  her  into  the  harbor  and  mooring  there, 
wharfage,  custom-house  entries,  telegraphic  messages  and 

1  Insui-auce  Law,  J  16.    2  To  tlie  International  Conjjrti^ss,  London.  18G2. 
3  See  remarks  to  Int.  Gen  1.  Av^.  Com.,  p  15. 
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the  like.  But  if  the  vessel  only  goes  into  port  in  consequence 
of  contrarj-  and  foul  winds,  her  expenses  are  not  considered 
general  average  charges,  but  merely  expenses  incidental  to 
ordinary  navigation,* and  for  which  the  owner  alone  is  re- 
sponsible.' 

The  expenses  of  discharging  the  cargo  and  placing  it  in 
store  are  also  allowed  in  general  average ;  but  once  the  cargo 
is  separated  from  the  vessel  and  placed  in  safetj',  the  com- 
munity of  interest  between  ship  and  goods  is  considered 
destroyed,  the  warehouse  rent  is  charged  si)ecially  to  the 
merchandise,  while  the  exi>enses  of  reloa<ling  the  vessel  and 
the  outward  i)ort  charges,  pilotage,  towage,  etc.,  to  sea  are 
cliarged  against  the  freight,  as  being  incuned  exclusively  in 
this  interest. 

Since  the'  above  was  written  the  Couit  of  Queen's  Bencli 
have  rendered  an  imi3ortant  decision,  which,  if  not  revei*sed, 
will  radically  change  the  practice  of  Great  Brifciin  in  this 
respect. 


>  Hopkins,  p.  64.  Baily,  p.  »9.  Aruould,  Vol.  II.,  p.  781.  Abbott. 
Shipg.  (PerkiiiB,  1850),  p.  581.  Benetke  (S.  &.  B.,  by  Phil.)  p.  117. 
Stevens,  p.  34.    Marshall,  p.  464.    Maclachlau  Ship^,  p.  636. 

When  a  ship  pute  into  a  port  of  refuge,  on  account  of  accident  or 
sacrifice,  then,  on  the  aKSumption  that  the  ship  was  seaworthy  at  the 
commencement  of  the  voyage,  tlie  custom  of  Lloyd's  is  as  follows : — 

(a)  All  costs  of  tow^age,  pilotage,  harbor  dues,  and  other  extraordi- 
Dury  expenses  incuiTed  in  order  to  bring  the  ship  and  cargo  into  a  place 
of  safety  are  general  average.  Under  the  term  extraordinary  expenses 
are  not  included,  wages  or  victuals  of  crew,  coals  or  engine  stores,  or 
demurrage. 

(6)  Tlie  cost  of  dis(;harging  the  cargo,  whether  for  the  couinion 
Rafetj%  or  to  repair  the  shij),  together  w4th  the  cost  of  conveying  it  to 
the  warehouse,  is  general  average.  The  cost  of  discharging  the  cargo 
on  account  of  damage  to  it,  resulting  from  its  own  vice  propre,  is 
chargeable  to  the  owners  of  the  cargo. 

(c)  The  warehouse  rent^  or  otlier  exi)ens<^s  which  take  the  place  of 
warehouse  rent,  of  the  cargo  when  so  discharged,  is,  except  as  under,  a 
Kpecial  chaTge  on  the  cargo. 

{d)  The  cost  of  reloading  the  cargo  and  the  outward  port  charges  in- 
curred through  leaving  the  port  of  refuge,  are,  when  the  discharge  of 
cargo  falls  in  general  average,  a  special  charge  on  freight. 
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The  cbarges  of  stoi-e  nuit  and  the  outward  charges  being, 
e(iually  with  the  expenses  of  entrj^,  admitted  to  contribution.* 

Th(^  practice  is  not  yet  settled  regarding  the  exjiense  of 
coal  and  engine  stores  used  by  a  steamer  in  bearing  up  for 
a  port  of  refuge ;  some  arc  disposed  to  a4hnit  tlie  cost  in 
general  average  when  the  voyage  has  been  prolonged  by  the 
deviation  ;  others  regard  it  (as  it  undoubtedly  is),  as  similar 
in  princii)le  to  the  cost  of  wages  and  provisions,  and  would 
exclude  it  from  general  average.^ 

(e)  The  expenses  referred  to  in  clause  {d)  are  cbarK^d  to  tlie  party 
who  runs  tlie  risk  of  freight,  that  is  whoUy  to  tlie  charterer,  if  the 
wliole  freight  has  been  iirc^paid ;  and  if  part  only,  then  in  tlie  propor- 
tion which  the  part  prepaid  bears  to  the  whole  freight. 

(/)  When  the  cargo  instead  of  being  sent  ashore,  is  placed  on  l>oard 
hulks  or  lighters  during  the  sliip^s  stfiy  in  port,  the  hulk  hire  is  divided 
between  general  average,  cargo  and  freight,  in  such  proportion  as  may 
place  the  several  contributing  interests  in  nearly  the  same  relative 
positions  as  if  the  cargo  had  been  landed  and  stored.  The  above  rules 
do  not  apply  to  the  cost  of  lightening  a  ship  when  ashore,  in  case  the 
cargo  is  put  into  lighters  in  order  to  float  tlie  ship,  and  is  then  at  once 
reshipped.  In  such  cases  the  whole  cost  of  lightering,  including  that 
of  reshipping,  is  general  average.    Customs  of  Lloyds,  p.  6. 

1  The  "Sullivan  Sawin,"  Attwood  v.  SeUar,  May  IG,  I8TS1.  The 
Lord  Chief  Justice  delivered  the  opinion,  in  which  Mr.  Justice  Mellor 
concurred. 

Two  question,  he  said,  arose :—(!).  What  was  the  general  principle  of 
law  applicable  to  the  case  f  (3).  W^het}ier,  assuming  the  usage  of  Aver- 
age Staters  to  have  been  at  variance  with  the  law,  it  was,  nevertheless, 
to  be  regarded  as  valid.  As  to  the  first,  he  conceived  it  to  be  that 
owners  of  goods  were  liable  for  general  average  contribution  in  respert 
of  all  the  expenses  incurred  in  furtherance  of  the  common  object,  and 
for  the  benefit  both  of  ship  and  cargo. 

All  the  expenses,  in  question,  appeared  to  come  within  the  principle  on 
which  the  law  of  general  average  rests,  they  being  extraordinary 
expenses  incurred  for  the  preservation  of  ship  and  cargo  in  const^- 
quence  of  damage  caused  by  "  perils  of  the  sea,"  and  necessaiy  for  the 
continuance  of  the  voyage  and  for  the  common  benefit  of  the  owiiei*s 
of  the  ship  and  cargo. 

The  law  of  general  average  made  all  these  expenses  general  average, 
and  he  was  at  a  loss  to  understand  on  what  ground  the  distinction 
adverted  to  could  be  rest-ed.    It  seemed  far  more  just  and  more  in  ac- 

2  Lowndes,  p.  XXX IV.  As  to  allowances  of  custody  commission,  see 
Guthrie  r.  Currie, 
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Finland. — The  damages  and  chargers  (Kc;isioned  by  the 
necessit}'  of  making  a  port  of  refuge,  as  the  payment  of  jussis- 
taiice  procured  to  secure  the  safety  of  the  ship,  the  taxes  of 
pilotage,  of  tire,  of  harborage,  and  other  dues  discharged  in 
the  imit  of  distress,  bi^long  to  general  average.  If  the 
voyage  is  terminattMl  at  th(*  port  of  refuge,  tlie  charges  in- 
(HUTed  to  bring  the  ship  to  the  phioe  of  discharge,  are 
iiiekuled  in  the  general  average  up  to  the  time  that  th(* 
breaking  up  of  the  voyage  is  decided  on.^  The  expenses 
inciUTed  in  conducting  U)  a  neighboring  pUu^e,  a  ship  cxpostnl 
in  an  open  road,  and  Hable  to  damage  by  ice,  are  Hkewisc* 
includeil  hi  general  average.-  Where  the  jiort  of  refugee  is 
entered  because  of  contrary  winds,  or  from  any  other  cjiufie, 
unless  such  harborage  may  be  considered  as  forced,  a.s  by  s(*a 
peril,  or  fortuitous  cause,  the  expenses  are  particular  averagi*.^ 

Franc^e. — Probably  no  question  ever  before  th(»,  French 
Courts,  under  tlie  rule  of  general  .average,  has  given  rise  to 
such  discussions  and  contradictory  decisions,  as  has  the  one 

coitLmce  with  tlie  priuciples  of  law,  tlui^  these'expensesBhould  be  borne 
nit€ably  by  all  parties  than  they  should  be  thrown  upon  the  shipowner ; 
for  they  were  expenses  certainly  incurred  for  the  common  object  and 
for  the  common  benefit.  They  were  expenses  incurred  for  the  l)ene1it 
^Mith  of  ship  and  cargo,  and  the  conclusion  appeared  to  be  irresistible 
that  they  were  matters'  of  fjeneral  average  contribution.  As  regards 
the  cost  of  repairs,  the  question  was  not  raised  in  this  action,  which 
H^lated  only  to  the  expenses.  Tlien  arosc^  the  question  whether,  assuming 
that  the  a>^age  of  average  staters  had  for  seventy  or  eighty  years  betai 
at  variance  with  this  principle  of  law,  it  was  to  prevail  ?  He  was  not 
awai-e  of  any  legal  ground  or  principle  on  wliich  the  usage  was  to  l>e 
allowed  to  prevail  against  the  law.  It  was  not  a  *'  usage  of  trade,"  it 
wiu<  m)t  a  legal  "  custom ;"  the  real  truth  was  that  the  average  st^iters 
had  intended  to  follow  the  law  and  had  mistaken  it.  That  being  so,  a 
n.'ijige  at  variance  with  law  could  not  be  aUowed  to  prevail  against  the 
law ;  and  as  these  expenses  were  incurred  for  the  benefit  of  the  owners 
of  the  goo<ls,  as  well  as  of  the  shipowner,  they  were  subjects  of  general 
avenige,  and  consequently  there  must  be  judgment  for  the  plaintiff. 

'  Code  Maritime,  §  133,  3.  2  Il)id.,  §  133,  6«^.  So  also  costs  of  protest 
or  report  of  master,  and  valuation  of  ship  and  merchandise,  in  order  to 
<letermine  the  contributions  to  the  average,   ($  134).    3  Ibid ,  §  130. 
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before  us,  regarding,  as  the  French  term  it,  Depenses  de 
Reldclic. 

The  Ordonnance  de  la  Marhie  contained  a  rule  that  the 
extraordinary  expenses,  made  for  the  common  good,  wei-e 
gross  or  general  averages,*  while  the  loss  of  ship's  material, 
happening  by  storm  or  other  accident  at  sea,  was  particular 
average.^ 

Under  this  law,  Emerigon  says :  "  The  expenses  of  a  forced 
"  harborage  are  to  be  contributed  for  in  general  average.''  ^ 

The  Commercial  Code  followed  the  old  law,  but  added  to 
the  above  rule  definuig  particular  average.  ''  The  expenses 
"  of  all  relaches,  either  oc<^asioned  by  the  accidental  loss  of 
"  these  aiticles,  by  the  need  of  revictualUng  or  to  repair  a 
"leak."* 

When  the  cause  of  bearing  away  is  the  necessity  of  repair- 
ing voluntary  damages  occasioned  to  the  ship,  it  is  generally 
conceded  that  the  harborage  is  the  immediate  result  of  the 
voluntary  act,  and,  therefore,  all  the  expenses  consequent 
ujjon  it  are  to  follow  the  sacrifice,  and  be  considered  general 
average. 

But  when  the  vessel  has*  sprung  a  leak,  or  received  such 
damage  by  sea  peril  as  obliges  the  master,  acting  in  the  in- 
terest of  all  concerned,  to  seek  a  port  of  safety,  the  question, 
under  the  treatment  of  the  different  courts,  becomes  more 
complicated. 

The  Code  admits,  as  general  average,  the  charges  of  a  port 
of  refuge  entered  to  escape  a  storm  or  an  enemy ;  *  but  if  the 
storm  has  overtaken  the  vessel,  leaving  her  crippled  in  spai-s 
and  rigging,  or  imperiled  by  a  dangerous  leak,  and  the  vessel 
enters  a  port,  not  to  avoid  the  storm,  but  the  peril  which  its 
actual  presence  has  brought,  then  the  vessel  must  Ixnir  the 
entire  charge  of  the  harborage. 

When  the  danger  is  remote  and  uncertain,  says  the  law, 
general  average  occurs ;  when  it  is  certain  and  present,  it  is 

1  Ord.  de  la  Mar.  Av.  IT.  (738).     2  Ibid  IV.  (740).    3  Emerigon,  pp.  483, 
491.    4  Code  de  Com.,  $  403.    5  Code  de  Com.,  $  400,  T^, 
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particttlar  average  only,  as  the  vessel  must  pay  the  costs  of 
the  Ri)air. 

Mr.  Alaiizet  s;iys  :*  "  If  the  damages  suflered  by  tlie  ves- 
sel are  particular  average,  the  expenses  whicli  are  mjwU^  for 
the  repairs  are  of  the  same  nature ;  notiibly  tlie  charges  of 
kiding  and  unloading  the  merchandise  at  the  port  of  distress. 

These  charges  are  to  be  borne  by  the  ship  as  a  necessary 
consequence  of  the  particular  average  which  has  occuiTed. 
But,  he  continues,  if  a  positi(m  of  danger,  an  imminent 
tempest,  or  the  pui*suit  of  an  eneniy,  obliges  the  ship  U} 
enter  a  port  or  river,  other  than  the  i>lace  of  destination,  and 
it  is  necessary  to  discharge  the  goods,  thes#»,  expenses  are 
general  average*,;  but  if  it  is  the  bitd  state  of  the  ship  whitfh 
(Hrasions  the  forced  harborage,  and  obliges  the  repairs  niiwle, 
the  charges  of  unloading  are  a  conseiiuence. 

This  is  no  doubt  the  present  laWj  how  long  it  will  so  re- 
main, it  would  be  difficult  to  say ;  and  the  practice^,  is,  we 
lielieve,  directly  to  the  contrary ;  the  expc^nses  of  a  port  of 
refuge  liehig  considered  general  average,  whether  t\w,  ciiusc*, 
of  b(»aring  away  was  to  repair  a<*cidental  or  vohmtary  damages 
to  the  ship. 

The  opinion  of  most  of  the  text  writers  and  commentators 
as  well  as  that  of  underwriters  and  others,  usually  admit  the 
expedienc}^,  if  not  the  ecpiity  of  allowing  the  expenses  of  a 
[H»it  of  distn^ss  even  when  entered  to  repair  iic<*idental 
damages.  ]\Ir.  Jourdan,  Secy  Com.  d'Ass  JMar,  Paris,  writ- 
ing t-o  Mr,  Lowndes,^  says : 

"  All  the  charges  of  the  deviation  for  the  conunon  safety, 
"  without  regard  to  the  first  came  which  necessitates  it, 
''  whether  it  is  a  fortuitous  accident  or  a  voluntary  sacrifice, 
**  are  expenses  of  the.dass  of  general  average." 

Mr.  ( .'auvet,  in  his  "  Traits,"  states  the  rule  as  follows  :  ^ 

If,  in  order  to  avoid  capture,  a  tempest,  sinking  or  other 
[leiil  to  the  ship  and  cargo,  the  master,  after  due  consulta- 

>  Alanzet  Com.,  §  2311. 

2  Lowndes,  p.  118.    3  Cauvet,  $  363. 
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tion  with  the  crew,  deviates  from  the  course  of  the  voyage 
and  goes  into  a  port  of  refuge  for  the  common  safety  of  ship 
and  ciirgo,  the  port  dues,  pilotiige,^  and  other  expenses  of 
entering  and  leaving  tlie  port,  the  expenses  of  unloading  the 
cargo  when  a  leak  in  the  ship  endangers  the  cargo,  and  such 
unloading  is  necessary  to  stop  the  leak,  and  the  leak  is 
stopped  and  the  voyage  resumed,  including  damage  or 
deterioration  to  the  cargo,  caused  by  unloading,  and  the 
expense  of  storing  and  reloading  the  cargo,  are  general 
average.  The  expense  of  going  into  port  on  accoimt  of 
want  of  provisions,  and  the  expense  of  coming  out  is  a  par- 
ticular average*  to  the  ship,  such  want  being  the  master's 
fault,  or  the  etfect  of  a  fortuitous  accident  occurring  to  him 
in  the  fidtilment  of  his  conti*act  to  carry. 

M.  Morel,  in  his  "Des  Avaries"  (p.  110),  treats  of  port  ot 
refuge  expenses  as  follows : 

"  Of  Eelaches  having  for  their  object  the  welftire  and 
common  safety." 

I.  Of  Eelaches,  which  have  not  for  their  object  the  re]>air 
of  damages. 

II.  Of  Eehiches  made  to  repair  the  common  avemges. 
III.  Of  Eelaches  deliberately  made  in  consciiuence  of  par- 
ticular averages,  when  executed  in  the  connnon  interest  of 
ship  and  cargo. 

I  v.  Of  Eelaches  made  for  sundiy  causes. 

Under  the  I.  he  includes  the  attempt  to  escape  a  storm  or 

1  According  U)  Article  406  of  llie  Code,  pilotage  is  a  niniple  expense  at 
the  charge  of  the  ship,  but  the  Court  of  Civen  hiis  decided  that  when 
incurred  out  of  the  regular  course  of  the  voyage,  to  escape  a  tempest 
and  by  the  assistance  of  tlie  pilot  enter  a  port  for  shelter,  the  expens** 
is  in  the  common  interest  and  must  enter  into  the  general  avenigi'. 
Arret,  20  Nov.,  1828.  Sirey,  31,  H.  47.  Rogron,  p.  807.  Alauzct,  $3315. 
Valin,  Art.  8.  Pothier  des  av.,  No.  148.  Pardessus,  No.  741.  Boulay- 
Paty  1 4,  p.  486.  Bedjirride,  No.  1746.  Cour  de  Bordeaux,  23  Fev.,  1829. 
Dalloz  Rep.,  No.  1008,  and  30  Juin,  1863  (B.  67,  2,  30).  Rouen,  3  Fev., 
1854.  Lehir,  M,  2,  472.  Friguet,  $  414.  Manuel  Droit  Com.,  Vol.  II., 
PI).  954-5.  The  cliarges  of  towage  into  the  port  are  genei*al  averagre. 
Mars,  23  Sept.,  1857).    (M.  35,  1,  26)). 
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an  enemy,  to  meet  a  convoy,  land  sailore  sick  of  an  epidemic, 
and  procure  provisions  to  replace  those  destroyed  by  a 
"fortune  de  mer."  Under  the  II.  the  replacement  of  objects 
voluntarily  lost  or  damaged  for  the  common  safety,  the  charges 
of  pilotage  in  order  to  enter  a  port  of  refuge,  charges  of 
anchorage  and  others  established  by  local  usage,  also  those 
which  are  due  on  leaving,  charges  of  customs  and  of  care  of 
cargo ;  *  disembarking,  storing  and  reloading  the  merchandise, 
when  this  is  necessary,  in  order  to  repair  the  ship ;  charges 
of  workmen  unloading  and  reloading  the  cargo,  also  the 
pay  of  workmen,  employed  to  strip  and  rig  the  ship. 
The  food  and  pay  of  the  crew  when  the  ship  is  freighted 
by  the  mouth ;  the  cost  of  experts^  employed  in  regard 
to  repau-s  of  general  average  damages,  the  charges  of 
siu:\'eys,  the  price  of  merchandise  sold  in  order  to  pay  for 
the  repairs,  or  the  expenses  of  the  harborage,  which  the 
captain  has  made  in  conformity  with  Article  234  of  the  Code 
de  Com.  The  charges  of  bottomry  premium,  the  sundry  com- 
missions paid  to  the  consignee  at  the  port  of  refuge,  consular 
and  legal  charges,^  quarantine  and  health  dues. 

Under  the  III.,  after  detiiiling  some  of  the  coutnulictory 
decisions  of  the  courts  upon  this  subject,  he  remarks :  "  It 
"appears  then,  that  though  the  cost  of  the  repairs  of  the 
"  ship  should  be  particular  average,  it  is  otherwise  with  the 
"exixmses  of  the  relaclie  during  the  delay,  as  well  as  the 
"entrj-  and  sortie;  which  comprise  those  of  unloading,  re- 
"  loading,  and  storing  of  the  cargo,  when  it  is  necessary  to 
"land  it  in  order  to  repair  the  ship."  This  opinion,  he  c(m- 

>  The  MarseiUes  Tribunal  of  Commerce  in  the  case  of  the  "  II()])e,*' 
rednced  die  charge  of  custody  commiH^ion  from  tive  to  two  aod  oue- 
half  per  cent.,  ami  amended  the  general  average  accordingly. 

2  Mars.  33  Mai,  \m.    (M.  33,  1,  235). 

»  See  Mars.  27  Juli,  1837.  (M.  87,  1,  238).  Mars.  4  Dec,  1830.  (M.  12, 
1,  4).  See  under  this  head  tlie  case  of  "  ViUe  de  St.  Dennis,"  decidetl 
hy  the  Trib.  de  Reunion,  18G3.  Morel,  pp.  123,  145.  Emerigon  (Merc- 
«lith,  E.)  p.  482.  Frignet,  §  421.  Cauvet,  $  800,  &c.  Man.  Droit  Com., 
Vol.  U.,  p.  95t.    Marvin  K.,  pp.  iJS,  40. 
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tinues,  is  founded  upon  equity  and  upon  prudence  ;  upon 
equity,  because  it  is  not  just  to  oblige  the  ship  to  support 
alone,  expenses  T^hich  have  been  incurred  in  the  common 
interest  of  vessel  and  cargo;  upon  prudence,  because  in 
many  cases,  the  captain  would  be  influenced  to  continue  at 
sea,  and  subject  the  cargo  to  great  danger,  aside  from  any 
isk  to  the  vessel,  rather  than,  by  seeking  a  port  of  refuge, 
nvolve  the  vessel  in  a  liability  for  the  whole  expense. 

Mr.  Fredk.  Wood,  Agent  of  the  New  York  Board  of  Un- 
derwriters at  Havre,  writing  upon  this  subject,  says :  "  It  is 
'  beyond  dispute,  that  ^Frais  de  Rel&clie '  resulting  from  the 
'sacrifices  incurred  for  common  safety  of  ship  and  cargo 
'  (cutting  away  masts,  etc.)  would  come  under  general  aver- 
'  age ;  I  should  also  say,  though  I  have  not  a  case  in  my  mind 

*  at  present,  that  a  vessel  putting  in  from  want  of  provisions 
'  solely  J  however  caused,  could  never  recover  in  general  av- 
'  erage,  the  expenses  incurred,  except  of  course  in  the  al- 
hnost  impossible  case  of  the  provisions  being  voluntarily 

*  sacrificed  to  Ugh  ten  ship,  etc.    The  question  of  *frais  de 

*  ^  relaehe '  in  the  case  of  a  vessel  springing  a  leak,  is  a  very 
'  delicate  one ;  article  403,  §  3,  Code  de  Com.,  clearly  desig- 

*  nates  as  particular  average,  the  loss  of  cables,  anchors, 
'  sails,  masts,  and  rigging,  caused  by  tempest  or  other  accident 
'  of  the  sea,  the  expenses  caused  by  all  relaches,  occasioned  hy 
'  the  fortuitous  loss  of  these  objects,  or  the  want  of  provis- 

*  ions,  or  by  the  necessity  ofrepainng  a  lealiP 

"  Clear  as  this  law  may  seem,  it  has  however,  been  ruled, 
'  that  should  the  leak  be  of  sufficient  importance  to  endan- 
'  ger  vessel  and  cargo,  and  that  for  the  common  interest,  it 
'  was  decided  to  put  in,  all  expenses  incurred,  should  be  set- 
'  tied  by  general  average.^  It  has  also  been  ruled  that  in 
'  the  case  of  relaehe  of  a  vessel  caused  by  a  leak,  the  ex- 
'  penses  resulting  from  the  same  should  be  settled  by  general 

*  average ;  but  that  the  repairs  of  the  leak,  the  wages  and 


1  Cour  de  Cass.,  19  Fev.,  1884. 
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**  provisions  of  the  crew  during  same,  should  be  supported 
"  by  the  vessel.  This  principle  is  the  one  generally  acted  on 
"  at  present."  ^ 

Two  of  the  earliest  cases  under  the  prcftent  Code,  referred  to  by  the 
^Titers,  were  decided  in  1828,  and  tlie  Court  in  each  case  held,  that  when 
the  relache  tjikes  place,  as  a  measure  of  precaution  in  order  to  escape  a 
danger,  common  and  imminent— the  expenses  occasioned  from  the  time 
of  the  entry  of  the  ship  into  the  port  until  the  departure,  are  to  be  consi- 
dere<l  tlie  inmiediute  consequences  of  the  act  of  common  safety ;  thus 
pilotage,  towage,  custom  dues,  -  as  well  for  the  sortie  as  entry — dis- 
(harginp,  ma^ziua|2:e  and  i-eloadiuj?  the  merchandise,  etc.,  etc.,  are  re- 
garded as  common  averages.^ 

The  charges  of  unloading  and  reloading  the  cargo,  in  order  to  repair 
the  damages  caused  by  a  leak,  are  repaid  in  contribution,  says  the  Court 
of  CacD,  because,  while  it  is  in  the  intei-est  of  the  ship,  that  the  leak 
should  Ik*  stopped ;  the  interest  of  the  cargo  requires  the  unloading  in 
order  to  prevent  damage  to  it  during  the  reparation. 

So  the  Court  of  Rouen  held  that  "the  resolution,  which  the  captain 
"  took,  in  accord  with  his  crew,  of  entering  a  port  of  distress,  was  not 
**  only  to  repair  the  damages  of  the  sliip,  but  to  prevent  a  total  loss 
"  of  both  ship  and  cargo ;  a  loss  which  was  imminent,  had  the  ship  con- 
"  tinned  her  voj'age."  ^ 

The  same  position  had  previously  been  tiiken  by  the  Supreme  Court 
(upon  appeal  from  the  Court  of  Rouen,  whose  decision  was  reversed),  and 
was  considered  applicable,  whether  the  discharge  was  total  or  partial.  <^ 

On  the  other  hand  it  was  decided  as  far  back  as  1830  by  the  Court  of 
Bordeaux,  that  the  charges  of  unloading,  magazinage  and  reloading  the 
carpro,  in  order  to  make  the  repairs  to  the  ship  during  the  voyage,  as 
Tvell  as  the  charges  of  the  lepairs,  were  particular  averages  to  the  ship, 

•  C.  de  Caen,  20  Nov.,  1828  (S.  V.,  31,  3,  47),  C.  de  Mars,  28  A<mt,  1828 
(G.et.  CI.,  10,  1,  51).  See  also,  as  mantaining  this  position,  C.  d'Aix,  19 
Dec.,  1833  (J.  du  .Mars,  5,  1,  12).  C.  de  Mars,  5  Sept.,  1833.  Fairy  c 
Awnrears  (G.  et  CI.,  15,  1,  135).  C.  de  Mars,  29  Fev.,  1840  (J.  du  Mars,  19, 
1. 233.  C.  de  Rouen,  27  Mai,  1841  (S.  V.,  41,  II.  425).  C.  de  Mars,  13  Jan., 
1^.  Tabacchi  (G.  et  CI.,  22,  1,  289).  C  de  Mars,  10  Mai,  1844,  Rocco  c. 
Chirico  (G.  et  CI.,  28,  1, 155).  C.  de  Rouen,  12  Jan.,  1849  (S.  V.,  49,  2, 114). 
C.  dWix,  10  Mars,  1859  (J.  du  Mars,  37,  1, 107.  C.  d'Aix,  27  Avril,  1860 
<S.  v.,  61,  II.  69).    C.  de  Mars,  10  Juin,  1856-  (M  ,  56,  1,  206). 

«•  Cour  de  Rouen,  8  Fev.,  1843.  Iniber  c.  Vetry  (G.et  CI.,  XXIf.,  2,  86). 
:.*^.  v.,  22, 2. 86).  The  vessel  had  forced  her  masts  previous  to  the  rehu-lie, 
hut  the  Coiurt  held  ais  a  principle  that  the  expt^nses  of  the  port  were 
general  average,  when  entered  in  the  general  interest,  c  Cour  de 
Cassation,  19  Fev.  1831.    Vacquerie's  case  (S.  V.,  34, 1,  784). 
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Wlien  a  ship  is  condemned  in  a  port  of  refiige  as  in- 
capable or  unworthy  of  repairs,  expenses  are  incurred  for 

without  recourse  agrainst  the  cargo,  when  tlie  diunage  to  the  .•^hip  is 
caused  by  bad  weather,  or  other  ordinary  accident  of  navigation." 

In  the  case  before  tlie  Court  of  Montpelier  (on  appeal  from  the  Tiibii- 
nal  of  Cotte),  the  vessel  was  forced  by  sea  peril  to  "  rehiche ;"  in  entering 
the  port  the  sliip  was  driven  ashore ;  it  was  held  that  the  expense  of 
floating  the  ship  while  tlie  cargo  was  on  board,  was  general  average, 
that  the  cost  of  repairing  the  damages  caused  by  the  stranding,  and  the 
pay  and  keep  of  the  crew,  were  particuhir  averages  to  the  ship,  while 
the  cost  of  uidoading  the  cargo,  transportation,  commission,  reloading 
and  otlier  charges  for  its  preservation  were  averages  particular  to  the 
goods.  ^  These  principles,  upon  appeal  to  the  Supreme  Court,  wei-e 
affirmed. 

Notwithstanding  this  confirmation  of  tlie  Supreme  Court,  the  juris- 
prudence of  the  next  ten  years  favored  the  allowance  of  port  of  refuge 
expens<^s  in  general  average,  though  the  port  was  entered  on  iK*count  of 
cau8t*s  other  than  voluntary  sacritices." 

In  seven  cases  decided  during  this  period  only  one  disallows  this  claim. 

The  one  exception,  it  is  true,  was  made  by  the  highest  Court,**  over- 
riding a  decision  of  the  Court  of  Rouen. 

We  next  refer  to  four  arrets  of  the  Court  of  Aix,  the  first  two  of  which 
followed,  and  the  last  two  of  which  disregarded  the  decision  of  the 
Supreme  Court  above  mentioned.^ 

This  was  followed  by  a  judgment  of  the  Court  of  Cassation,  which 
Mr.  De  Courcy,  Prest.  Comite  des  Assureurs  Maritimes  de  Paris,  refers 
to  as  a  "  brilliant  triumph  of  the  spirit  over  the  letter  "/  of  the  Code. 


«  Cour  de  Bordeaux,  18  Nov.,  1830.  The  same  position  was  taken  by 
tlie  C.  de  Montpellier,  85  Dec,  1837.  (J.  du  P.  3,  1838,  381,)  this,  on 
appeal  was  sustained  by  the  Coiir  de  Cassation,  2  Aoiit,  1841.  J  du  P.  2, 
1841,  499,  S.  v.,  41,  I.  073)  C.  du  Bordeaux,  18  Nov.,  1H39  (S.  V.,  40,  11, 
172).  Cour  de  Cassation,  2  Dec,  1840,  Foucault's  c^ise.  J.  du  P.  1,  1841, 
1,  36,  D.  P.  41,  1,  25,  S.  v.,  41,  1,  226.  (.'.  de  Rennes,  3  Avril,  1841  (S.  V.. 
41,  II.  425).  Rennes,  27  Avril,  1860  (N.  60,  1,  221).  lb.,  27  Juil,  1860  (D. 
61,  2,  38)  Aix,  27,  Aout,  1855  (J.  du  Mars,  55,  h  60).  Mars,  23  Jan.,  1856 
(Vf.  56,  1,  4).  lb.,  29  Dec,  1857  (M.  58,  1,  85). 

b  Cour  de  Montpellier,  21  Dec,  1837,  J.  du  P.,  2,  1838,  381 ;  S.  V.,  3$>.  3 
112.  c  C.  de  Rouen,  8  Fev.,  1843.  Imbart  c  Vitry  G.  et  CI.,  22,  2,  86.  S. 
V.  43,  2,  259.  C.  \le  Mars,  13  Jan.,  1843.  Tabacchi  (G.  et  CI.,  22.  1,  289). 
Ibid.,  10  Mai,  1844.  Rocco.  c  Chimco  (G.  et  CI.,  23, 1,  155).  Gaultier'a 
case.  Bradhening's  case.  (1).  P.,  48,  5,  26).  C.  de  Rouen,  12  Jan.,  1849 
(S.  v.,  49,  II.,  114).    Rouen,  3  Fev.,  16*50  (M.  54,  2,  24). 

d  Cour  de  Cass,  7  Mai,  1848  (J.  du  Mars,  28,  2,  69).  <  27  Dec,  1853  (J. 
rUi  xMars,  31,  1,  378);  6  Fev.,  1855  (J.  du  Mars,  83,  1.66);  10  Mars,  1859 
(J.  du  M.,37,  1,  107);  27  Avril,  1800,  S.  V.  61  II.  269.  /  Reform e  Int. 
Droit  Mar.,  p.  172. 
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keeping  and  selling  the  ship,  and  for  unloading,  storing  and 
reloading  the  cargo  upon  another  vessel ;  thevse  expenses  are 

The  Court  ileculed  that  "the  expcuftes  of  hiring  men  from  shore  to 
"  pomp  the  vessel,*  of  unloading,  storing  and  reloading  the  cargo,  in  a 
"  port  of  refuge,  and  their  ac<*es8orie8,  are  general  average  when  a  leak 
"  eaused  by  a  tempest  necessitates  the  going  into  port,  in  order  to  avoid 
"a serious  peril  to  the  ship  and  cargo  and  the  lives  of  the  crew ;  and 
"  the  master  and  crew  in  view  of  tlie  peril  delil>erately  detennined  ,to 
**  enter  such  port  for  the  purpose  of  repairing  the  ship  in  order  to  be 
"  able  to  conrinue  the  voyage."  & 

Notwithstanding  this  decision  by  the  Supreme  Court,  the  same 
diversity  of  opinion  ha,<^  since  this  date  prevailed.  The  Tribunals  ap- 
pearing to  favor  the  allowance  in  general  average,^  while  the  higher 
Courts  oppose  it.  <* 

«  Jh),  too,  in  Aix,  10  Mars.  1859  (59, 1,  107). 

When  the  C4ise  of  March  10, 1859,  canie  before  the  Court  of  Aix,  great 
efforts  were  made  to  eftect  a  reversal  of  the  i-ule  last  applied  (1855),  by 
the  production  l>efore  the  Court  (and  it  shows  the  general  feeling  in  the 
minds  of  those*,  best  fitted  to  judge  of  the  equity  of  this  case,  atiected 
as  they  may  be  by  either  consideration  of  the  subject)  of  documents, 
!*i/nied  by  the  Chambers  of  Commerce  of  Rouen,  St.  Malo,  Nantes,  and 
the  underwriters  and  ac^justers  of  Paris,  Bordeaux,  Havre  and  Dunker- 
que,  advocating  genenil  average  allowance,  regardless  of  the  nature 
of  the  average,  which  necessitates  the  bearing  away.  Whatever  the 
inflaence  was,  the  decision,  as  we  have  seen,  favored  the  allowance. 

*  Gourde  Cass.,  16  Juli,  1861,  (S.  V.,  61,  1.  695.  J.  du  P.,  72,  9.  Ship 
"  Moses  Taylor,"  see  Marvin's  Hep.,  p  37,  and  see  Mars,  2  and  27  Juli, 
1838, 1841. 

f  Reunion,  "  La  Ville  de  St.  Denis,''  cited  by  Morel,  p.  134.  Bordeaux,  81 
Dec.,  1865.  (Man.  Droit  Com.,  II.  954),  Cour  de  Cass.,  9  Nov.,  1868  (S.  V., 
S9, 1,  84).  "L'Amerique"  Trib.  du  Havre,  sustained  by  appeal.  Com-  de 
de  Rouen,  1878.  The  "  Sagamore"  Trib.  du  Havre,  1878.  Sch.  "  Frigga," 
Trib.  du  Honfleur,  1876.  "James  Dufters,"  Trib.  du  Havre  and  Rouen, 
Ct.  of  Appeal,  1877.  The  "  Hugh  Bourne,"  Trib.  du  Havre,  1878.  The 
**  Lafontine,"  Havre  Tribunal,  1877. 

^  Cour  de  Ca.ss.,  8  et  32  Juin  (D.  63,  1,  416,  418— S.  V.  63,  1,  35,  64,  189.) 
Ibid.,  3  Fev.,  1864.  (Sirey  64,  1,  75.  P.  64,  515.  D.  64, 1,  47).  '*  Admiral 
Caaey."  See  Marvin's  Kept.,  p.  38.  Bordeaux,  15  Mai,  1866.  Man. 
I>roit  Com.,  II.,  944).  Trib.  du  Cherbourg,  26  Jany,  18f;6,  confirmed  by 
Conr  de  Caen,  29  Mai,  1866. 

"  The  tempest,  the  lightning,  or  other  cause,  has  broken  the  masts,  it, 
"  is  a  case  of  simple  average,  but  the  impossibility  of  navigating  the 
"ship,  compels  a  resort  to  a  port  of  necessity,  from  the  danger  of 

perishing;  that  detention  and  the  expenses  attending  it,  are  matters 

of  common  contribution,  but  not  the  disbursements  for  repairing  the 

ship  or  replacing  it  in  the  same  condition.    The  deliberation  which 


it 


*<  <. 
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not  general  average,  but  are  at  the  charge  of  each  proprietor 
of  the  thing  which  necessitates  them.^ 

"  has  caused  the  detention  has  not  changed  the  character  of  the  pre- 
*'  vious  accident."    Pardessus  Droit  Com.,  Vol.  III.,  ^  789. 

"  The  expenses  which  are  allowed  as  gross  average,  are  not  so  classed 
"  by  the  Legislature,  because  they  concern  at  once  the  vessel  and  the 
"  cargo,  but  because  they  have  been  voluntarily  or  necessarily  incurred 
"  for  the  common  safety, 

^  A  jettison  is  made  to  lighten  the  ship  during  a  tempest,  masts  are 
**  cut  away,  anchors  abandoned,  these  acts  cause  a.  loss  or  involve  ex- 
"  penses ;  but  it  is  not  the  maritime  fortune  which  is  the  cause  of  them, 
"  it  is  more  or  less  the  occasion,  but  it  is  the  will,  the  intelligence,  and 
**  the  hand  of  man,  which  determines  and  effects  them.  It  is  by  the 
"  infallible  sign  of  the  concurrence  of  the  human  will,  that  we  recog- 
"  nize  a  gross  average."  Lemonnier,  Vol.  II.,  p.  109,  }  303  (Ed.,  1843). 
Boulay-Paty,  Droit  Com.,  Vol.  IV.,  p.  432. 

Accoiding  to  the  decisions  of  some  of  the  French  tribunals,  tlie  ex- 
penses of  unloading,  storing  and  reloading  the  cargo  to  make  repairs 
in  a  poit  of  refuge  in  consequence  of  damage  done  to  the  ship  by 
storms  or  other  "  viz  major,^^  and  not  voluntarily  inflicted,  are  not 
subjects  of  general  average  contribution,  but  fall  on  the  ship  alone, 
the  shipowner  being  held  bound  to  keep  his  ship  in  repair,  and  mu&t., 
therefore,  pay  the  expense  of  unloading  to  make  the  repairs.  (Rogron 
Code  de  Com.,  4  403  et  Com.)  Emerigon  Trait6  des  Assurances,  note 
by  Boulay-Paty  (tom.  1,  p.  6530).  Others  have  held,  that  if  the  going 
into  port  was  voluntarily  determined  on  by  the  master  under  circum- 
stances of  pressing  urgency  in  order  to  save  the  cargo,  as  well  as  to  re- 
pair; that  such  departure  from  the  voyage  is  a  general  average  act, 
and  the  necessary  expense  of  unloading,  storing  and  reloading  the 
cargo  in  order  to  repair  the  ship  and  proceed  on  the  voyage,  is  to  be 
contributed  for  in  general  average.  Droit  Com.  par  M.  Pardessus,  torn. 
3,^741.    Frignet,  §419. 

In  the  matter  of  the  ''James  Duffers"  the  Tribunal  of  Commerce  of 
Havre,  classed  as  general  average,  the  expenses  of  the  return  to  port 
on  account  of  tlie  mast  being  sprung,  and  the  discharge,  storage,  etc., 
of  cargo.  On  appeal,  however,  to  the  Rouen  Court  of  Appeal,  it  was 
held  "  That  on  the  6th  of  March,  there  was  no  tempest  or  sea  risk  of  a 
nature  to  place  the  vessel,  cargo  and  crew,  in  a  serious  imminent  peril, 
that  the  resolution  to  return  was  come  to  without  any  deliberation  with 
the  crew,  that  the  rupture  of  the  mast  was  not  a  voluntary  sacrifice 
made  in  the  common  interest,  but  an  unforeseen  accident  inseparable 
from  the  risks  of  navigation ;  that  if  the  renewal  of  the  mast  was  at 
the  exclusive  cliarge  of  the  owners,  the  natural  consequence  was  that 
the  loss  of  time  occasioned  by  the  putting  into  port  to  replace  tlie 
damaged  mast  must  be  borne  also  by  the  ship ;  that  as  the  diarter  party 

1  Cauvet,  §  443  (Vol.  II.,  p.  371). 
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A  "relache,"  occasioned  by  the  fault  of  the  captain  or  the 
Tice  proper  of  the  ship  *  or  the  cargo,*  gives  rise  to  no  general 
average. 

Oermany. — If  a  vessel  has  put  into  a  port  of  refuge  in 
Older  to  aM>id  a  comraon  danger  threatening  the  ship  and 
cargo  in  case  the  voyage  was  prosecuted — more  particularly 
if  the  putting  into  port  is  for  the  necessary  repairs  of  damage 
done  to  the  ship  during  the  voyage — the  expenses  are  a  sub- 
ject for  general  average  contribution.^ 

No  allowance  is  made  for  steamer's  fuel,  or  engine  stores 
used  in  bearing  up  for  a'  port  of  refuge. 

required  the  owner  to  provide  a  vessel  capable  of  convey ini?  the  mer- 
chandise to  ite  destination,  the  captain  had  only  fulfilled  his  engage- 
ment; moreover,  the  survey  at  New  Orleans  showed  that  the  mast  was 
not  fiomid  at  the  place  where  the  fracture  occurred,  proving  it  to  be  due 
to  the  defective  condition  of  the  mast  and  not  to  the  circumstances  of 
the  voyage,  wliich  had  been  accomplished  without  exceptional  incidents 
of  navigation,  and  the  subsequent  consequences  were  necessarily  of  the 
same  character.  All  the  expeuses  were,  accordingly,  held  to  be  parti- 
cnlar  average  to  the  ship.  The  "James  Duffers"  r.  The  Insurers  of 
cargo.    Rouen  Court  of  Appeal,  1877. 

The  Tribunal  of  Commerce  at  Havre,  in  1854,  in  the  case  of  the  ship 
"Ashland,'^  decided  that  the  expense  of  putting  into  a  port  occasioned 
by  striking  a  known  bar,  and  springing  a  leak  was  not  general  average, 
but  when  the  cause  of  harboring  was  to  repair  a  leak  sprung  during  a 
gale,  the  charges  were  to  be  allowed. 

The  Kouen  Court  of  Appeal,  in  the  case  of  the  "  Forest  Queen," 
decided  that  calling  at  a  port  for  coal  was  an  ordinaiy  incident  of  navi- 
gation, and  the  ship  must  pay  the  charges  of  the  detention,  etc. 

In  Honfleur,  though  the  deviation  arise  from  sea  peril,  and  not  from 
damages  voluntarily  inflicted,  the  protest,  pilotage  and  towage  in  and 
oat  of  the  harbor,  discharging,  wharfage  and  storage  on  cargo,  tele- 
grams and  port  dues,  are  general  average. 

1  Alger,  11  Avril,  1837  (M.  10,  3,  110).  The  "  Hugh  Bourne,''  Tiib.  du 
Havre,  1878. 

2  Romare  c  Fraissinet  Cour  de  Mars,  3,  13,  56 ;  31,  4,  34.  Aqnaronne  c 
Feraud,  C.  de  Mars,  1,  3,  57 ;  35, 1, 37.  BuUock  c.  BevUle,  C.  d'Aix,  1, 17, 
® ;  1, 24.  Lautier  c.  Naggiar,  Cour  de  Mars,  63, 1, 14.  Kiglietti  c.  Granoux, 
C.  de  Mars,  63, 1,  316.  Harmsohn  c.  Lermillier,  C.  de  Rennes,  61,  2, 170. 
Leroux  c.  Le  Goaster,  C.  de  Rennes,  61, 2. 186.  Cass,  0  Nov.,  1868, 69, 1. 184. 

5  Allgemeines  Handelsgesetzbuch,  ^  708,  4. 

Herein  are  included  costs  of  towage  in  and  out,  pilotage,  and  men 
pumping  ship. 
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If  a  vessel  enters  a  port  by  reason  of  contrary  winds,  ice, 
want  of  provisions  or  sickness  of  some  of  the  sailors,  none 
of  the  port  expenses,  says  Mr.  Kaufinann,  are  to  be  allowed.' 

Loss,  in  consequence  of  the  stranding  of  the  vessel  while 
attempting  to  enter  a  port  of  refuge,  is  not  contributed  for. 

The  expense  of  supplying  sailors  at  a  port  of  refuge  to 
take  the  place  of  deserters,  is  not  general  average. 

The  loss  occasioned  by  the  inability  to  reload  the  cargo 
discharged,  such  as  cotton,  etc.,  for  lack  of  press  fiicilities,  is 
general  average,  if  the  vessel  was  not  originally  overloaded, 
etc. ;  under  this  head  are  included  the  loss  on  the  cargo  and 
the  loss  of  freight  by  its  non-delivery. 

If  a  vessel  is  properly  condemned  at  a  port  of  refuge,  aft«r 
the  discharge  of  the  cargo ;  the  expenses  for  landing  cargo, 
until  the  community  between  ship  and  cargo  is  dissolved,  are 
general  average ;  in  other  cases  they  are  not  so  considered. 
In  the  report  of  the  German  Committee  upon  General 
Average,  refening  to  the  rule  releasing  from  liability  to  con- 
tribution such  goods  as  are  left  at  a  port  of  refuge,  they  say : 
"  The  committee  feel  bound  to  move  that  this  addition  be 
"stricken  from  both  rules,  for  we  can  consider  the  same 
"neither  logical  nor  practical.  If  we  admit  the  further 
"  damage  and  charges  occasioned  by  the  sacrifice,  likewise  in 
"  general  average,  we  cannot  treat  them  as  something  parti- 
"cular,  and  standing  in  no  connection  with  the  sacrifice 
"  itself,  but  have  to  consider  both  as  one  entire  sacrifice,  and 
"  thus  all  the  interests  saved  by  it  ought  equally  to  contri- 
"  bute.  Othenvise  we  would  have  to  separate  the  conse- 
"quences  entirely  from  the  sacrifice  itself,  and  thus  we 
"  would  return  to  the  old  English  position.    If  the  goods  are 

J  An  ordinance  of  Lubeck,  applicable  also  in  Trave^nunde,  of  Dec.  1, 
1841,  still  remaining  in  force,  provides  that  the  cost  of  cutting  a  passage 
through  the  ice  of  the  river  Trave,  constitutes  a  general  average  charge. 
Man.  Droit  Com.,  Vol.  II.,  p.  977. 

In  Koenigsberg  the  boat  and  cab  hire,  protest,  telegrams,  posta^ess 
8u^^'eys,  towages  in  and  out,  are  paid  for  in  general  average. 
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"  not  reshipped  on  account  of  their  sea  damage,  it  is  merely 
"done  for  their  own  benefit;  and  we  cannot  conceive  ^yhy 
"  the  other  interest  should,  on  that  account,  be  subjected  to 
"a  heavier  charge.  If  the  ship,  on  the  other  hand,  cannot 
*'  take  the  goods  on  board  Jigain,  the  reason  is  either,  be- 
**  cause  it  is  not  altogether  in  the  state  to  continue  the  voy- 
"  age,  then  the  charges  are  entirely  obviated,  or  the  leaving 
"part  of  the  cargo  in  i>ort  is  in  itself  a  necessity,  consequent 
''  upon  the  sacrifice  of  entering  the  poit  of  distress,  an<l  lui- 
"  loading  cargo  there,  and  therefore  general  average,  or  the 
"  ship  has  been  overloaded  from  the  beginning,  in  which  case 
"  the  owner  is  responsible  for  the  damage.  If  the  condition 
"  contained  in  the  above  named  additional  sentence  were  to 
"  be  carried  out,  the  charges  of  storing  and  reshii)ping  cargo, 
"  as  well  as  those  of  wages  and  provisions  of  the  crew,  would 
"have  to  be  separately  stated  in  the  a^ljustment,  in  all  cases 
"  where  the  whole  cargo  was  reshipped,  and  to  be  distributed 
"over  a  separately  fonned  contributory  capital ;  a  proceeding 
"  which  would  doubtless  produce  a  good  deal  of  confusion ; 
"  but,  w^e  do  not  mean  that  the  parts  of  ciirgo  left  behind  should 
"  contribute  to  any  subsequent  general  average  on  the  same 
"  voyage,  after  the  ship  has  left  the  port  of  distress  again." 

When  the  vessel,  after  taking  in  its  cargo,  is  dc^tained  in 
the  port  of  loading  before  th?  commencement  of  the  voyage, 
or  in  an  intermediate  port,  or  in  a  port  of  refuge  after  its  com- 
mencement by  any  of  the  emergencies  mentioned  in  Article 
631,^  then  the  expenses  of  such  detention  (even  if  the  retiuire- 

'  Section  631,  either  party  can  withdraw  from  the  contract  witliout 
beinfr  liable  for  damages. 

1.  When,  before  the  commencemt^nt  of  the  voyage,  the  vessel  is  placed 
QDder  embargo,  or  taken  possession  of  for  the  service  of  the  country  or 
a  foreign  power.  The  trade  with  the  port  of  destination  is  prohibited. 
The  loading  port  or  the  port  of  destination  is  blockaded.  Tne«exportii- 
tion  of  the  goods  H)  be  snipped,  according  to  the  contract  of  aflVeight- 
meot,  from  the  port  of  loiiding  or  the  importation  into  the  port  of  de^- 
tinaiion.  is  prohibited.  'J'he  vessel  is,  by  a  government  order,  prevent<Ml 
from  putting  to  sea ;  or  the  voyage,  or  the  transmission  of  the  j^oods  to 
be  shipped  according  to  the  contract  of  afireightnient,  is  prohibited. 

In  all  the  foregoing  cases,  however,  the  government  order  justifies  the 
withdrawal  from  the  contract,  only  when  the  impediment  that  has 
arisen  is  apparently  not  of  short  duration. 
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ments  of  general  average  are  not  present),  are  divided 
among  ship,  freight  and  cargo,  according  to  the  principles  of 
general  average,  whether  the  contract  is  thereby  put  an  end 
to,  or  afterward  completely  fulfilled.  The  expenses  of  the 
detention  include  all  the  expenses  enumerated  in  the  second 
clause  of  Article  708,  No.  4,  but  those  of  putting  into  and 
leaving  port,  only  when  the  vessel  has  put  into  a  port  of  I'e- 
fuge  on  account  of  the  obstacle. 

Holland. — The  expenses  for  the  common  safety  of  the 
ship  and  cargo  when  compelled  by  galCvS,  by  the  pui-suit  of 
enemies  or  pirates,  or  by  any  other  cause  to  enter  into  a 
port  or  river ;  such  as  harbor  dues,  inward  and  outward  port 
charges,  etc.,  are   general  average.^     Engine   stores,    fuel, 

2.  When,  before  tlie  commencement  of  tlie  voya^re,  a  war  has  l>eeii 
declared,  in  consequence  of  which  tlie  vessel  or  tiie  Koods  to  be  shippetl, 
according  to  the  contract  of  affreiglitment,  or  both,  can  no  lonji^er  b<* 
ctmsidered  free,  and  would  be  Uable  to  riak  of  capture. 

The  exercise  of  the  right  granted  io  the  charterer  in  Art.  508,  is  not 
excluded  in  such  cases  as  are  provided  for  by  the  above  enactment. 

If  the  vessel  has  put  into  a  port  of  refuge,  in  order  to  avoid  a  comiuou 
danger  threatening  the  ship  and  cargo,  in  case  the  voyage  were  pro- 
secuted, more  particularly  if  the  putting  into  port  is  for  the  neoessai'v 
repair  of  damage  done  to  the  ship  during  the  voyage.  To  genei-al 
average  belong,  in  this  case,  the  expenses  of  entering  and  leaving ;  the 
expenses  attaching  to  the  ship  itself  during  the  stay ;  the  wages  autl 
provisions  of  the  crew  during  the  stay,  also  the  expense  of  lodgiiii? 
the  crew  on  shore,  if,  and  as  long  as  they  could  not  remain  on  board ; 
further,  if  the  cargo  must  be  discharged  as  a  consequence  of  the  cause 
which  led  to  the  ship  putting  into  the  port-  of  refuge,  the  expense  of  dis- 
charging and  reshipping,  and  the  expense  of  warehousing  the  cargo 
on  shore  up  to  the  time  when  it  might  have  been  put  on  board  again. 

The  several  charges  of  detention  are  only  taken  for  the  time  that  the 
cause  of  putting  into  the  port  of  refuge  remains  in  force.  If  the  cause 
is  to  be  found  in  a  necessary  repair  of  the  ship,  the  charges  for  deten- 
tion are  only  taken  for  as  long  a  time  as  that  in  which  the  repairs 
xnight  have  been  completed.  The  expenses  of  repairs  to  the  ship  only 
belong  to  general  average,  so  far  as  the  damage  whic4i  is  to  be  repaii^ed 
is  itself  general  average. 

1  Wetboek  van  Koophandel,  $  69t»,  14^,  10**.  Pilotage  and  towage  in 
and  out,  light  and  harbor  dues,  clearance,  quarantine,  wharfage,  custom 
house  permits  to  discharge,  discharging,  warehousing  and  reshipping, 
watching,  postiige,  telegrams  and  traveling  expenses  of  master  (when 
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et<*.,  consumed  by  a  steamer  while  seeking  the  port  of  re- 
fuge, are  also  admitted  in  the  contribution.* 

The  loss  of  vessel  by  an  accidental  stranding  of  the  ship 
while  attempring  to  enter  the  port  of  distress  is,  according  to 
the  custom  of  the  port  of  Amsterdam^  to  be  contributed  for 
in  geneiul  average.  According  to  the  Rotterdam  practice, 
however,  no  contribution  whatever  is  due  in  such  cases. 

"  I  think  that  the  bearing  up  for  a  port  of  refuge  in  case  of 
distress,  might  be  first  done  to  obtain  the  safety  of  the  ship 
and  the  property  on  board,  but  that  the  existence  of  the  con- 
tract of  aflFreightment  cannot  be  forgotten,  in  consequence  of 
which  the  voyage  ought  to  be  completed;  the  physical 
safet}',  therefore,  cannot  be  considered  as  alone  the  motive, 
for  with  it  is  closely  connected  the  object  of  the  adventure, 
t.  e.,  the  completion  of  the  voyage. 

"From  this  it  follows,  that  the  expenses  of  discharging  are 
also  genei-al  average,  the  intention  being  not  simply  to  place 
the  cargo  in  safety,  but  rather  to  place  the  ship  in  such  a  con- 
dition, that  she  can  convey  the  cargo  to  the  port  of  destina- 
tion. 

"  Neither  is  it  just  that  the  reshipping  charges  and  outward 
port  dues  should  be  borne  by  the  freight,  they  being  incurred 
not  only  to  earn  the  freight,  but  also  to  allow  the  cargo 
owner  by  completing  the  voyage,  the  benefits  anticipated  by 
him  from  the  adventure.'^ 

Italy. — The  expenses  of  entering  a  port  wherein  a  vessel 
is  forced  for  refuge  because  of  tempest,  pursuit  of  an  enemy  or 
pirate,  or  leakage,  occasioned  by  uncontrollable  circumstances, 

in  general  interest),  custody  commission  on  the  discharged  cargo,  and 
Rnn'eyors  fees  on  general  average  damages  are  all  included  in  tiie  con- 
tribution. 'I'owage  to  and  from  the  dock  (after  the  discharge),  discharge 
of  ballast  and  dock  dues  go  to  the  ship^s  charges,  and  surveys  and 
inendiug  of  cargo,  to  the  merchandise,  i  Mr.  Lowndes  states  (though 
not  very  decidedly),  that  these  expenditures  are  not  general  average. 
We  have,  however,  the  authority  or  Drs.  Asser,  Wertlieimand  Hart<igli, 
of  Amsterdam,  and  Mr.  Driebeck,  of  Rotterdam,  to  the  contrary. 
(Ix>wndes,  p.  353).  Dr.  Rahusen  does  not  consider  the  damage  occa- 
sioned a  ship  at  a  port  of  refuge,  while  docking  in  a  gale,  a  matter  for 
contribution,  being  analagous  to  stranding  while  enteiing  such  a  port. 
Lowndes  Ibid. 
2  See  Mr.  Driebeck  in  Remarks  to  I.  G.  A.  Cora.,  p.  7. 
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(Jorza-mmfgiore)^  and  not  the  vice  of  the  vessel,  are  general 
average.*  Included  therein,  as  well  for  entry  as  exit,  the 
costs  of  pilotage,  and  towage,  harbor  dues,  wharfage,  stowage, 
surveys,  boat  hire,  consul,  commissions,  etc. 

The  opinion  of  the  Jurisconsults  of  Genoa,  agrees  with 
the  Jurisprudence  adopted  by  the  Tribunal  of  Commerce 
and  Court  of  Appeal  in  Piedmont,  admittuig  in  common  av- 
erage the  charge  of  the  harborage,  and  the  expenses  incident 
thereto.^ 

The  cost  of  fuel,  etc.,  used  by  a  steamer  in  bearing  away 
for  a  port  of  distress,  is  due  in  general  average ;  but  the 
loss  of  vessel  or  cargo  by  stranding  in  attempting  to  enter 
such  port  of  refuge,  would  not  be  contributed  for,  the  total 
destruction  of  vessel  by  stranding,  etc.,  never  giving  rise  to 
contribution ;  the  damage  or  loss,  partial  in  its  character,  re- 
ceived while  entering  a  harbor  of  refuge  would,  however,  be 
allowed  in  general  average.  This  question  may  be  considered 
an  open  one.  Sen.  Vallebona,  as  a  reason  for  denying  con- 
tribution in  any  event,  says ;  Besides,  the  deliberation  had 
not  this  object,  or  rather,  it  was  not  intended  to  run  aground, 
but  on  the  contrary,  to  anchor  in  safety. 

"  The  expense  of  filling  the  places  of  sailors,  deseited  at 
"  the  port,  falls  upon  the  shipowner  only.  When  bales  of 
"  cotton  or  any  other  goods  after  having  been  landed,  cannot 
"  be  reshipped  on  board  because  of  their  bad  condition,  and 
"  the  damage  was  not  derived  from  a  voluntary  decison  to 
"  preserve  the  remainder  of  the  cargo,  such  a  damage  is  a 
"  particular  average ;  but  should  the  damage  be  caused  for 
"  the  common  benefit  to  the  ship  and  cargo,  it  is  general." 

The  loss  of  freight  by  such  short  delivery  is  equally  in  the 
above  case,  a  matter  of  general  average. 

Norway. — General  average  compensates  the  expenses 
consequent  on  bearing  up  for  a  port  of  refuge,  owing  to 

J  Codice  di  Coraercio,  $  .109,  \(P. 
2  Cauvet,  §  365.    Bosari,  $  1556. 


POET  OF  KEFUGE  EXPENSES.  2«9 

damage  which  renders  the  ship  unseaworthy ;  *  these  expenses, 
however,  are  not  accounted  general  average  when  the  bear- 
ing up  is  rendered  necessary  by  the  pui-snit  of  an  enemy, 
coutrary  winds,  ice,  falling  short  of  provisions,  or  other  similar 
cause. 

Under  the  head  of  i)oit  of  refuge  expenses  are  to  be 
placed:  pilotage,  harbor  or  other  tolls  or  dues  chargeable 
either  to  the  ship  or  tbe  cargo,  always  excepting  custom 
^    duties  on  goods  sold  or  left  behind. 

Xo  allowance  is  made  for  the  engine  stores  and  fuel  con- 
sumed by  a  steamer  in  bearing  up  for  an  intermediate  port. 

Neither  is  contribution  due  for  the  loss  arising  from  an 
accidental  stranding  of  the  ship  while  attempting  the  entry 
of  a  port  of  refuge.  Nor  for  the  charge  of  supplying  the 
places  of  deserted  sailors,  which  falls  on  the  shipowner. 

As  to  the  loss  by  the  inability  to  restow  the  complete 
cargo  discharged,  Mr.  Winge  says  there  is  no  rule  in  the 
Code,  but  that  such  a  loss  would  not  be  allowed  in  general 
average. 

Peru. — The  law  upon  this  question  is  similjir  to  the 
Spanish.  In  practice,  the  expenses  of  a  port  of  refuge,  are 
general  average,  though  entered  because  of  injuries  received 
hy  storms  or  other  accident  of  the  sea.  The  towage  to  port, 
discharge  of  cargo,  wharfage  and  docking,  damage  to  cargo 
by  the  discharge  and  cooperage  on  same,  surveys,  etc.,  are 
allowed  in  contribution. 

Fuel,  oil,  etc.,  consumed  by  a  steamer  in  seeking  the  port 
of  refuge,  loss  of  vessel  by  stranding  while  entering  such  port, 
and  the  exiMjnse  of  supplying  a  crew  to  replace  those  who 
have  deserted,  are  not  iiufluded  in  the  contribution. 

Portugal. — This  Code  has  like  the  Spanish  a  section 
devoted  to  the  question  of  forced  haiborage   ("arribadas 

1  Lov  cm  Sofarten,  J  60, 18,  and  see  Ibid.,  $$  59  and  60. 


270  GENERAL  AVERAGE. 

forgadas ")  and  the  requirements  of  a  legitimate  deviation 
are  of  a  similar  charact-er. 

As  under  the  Spanish,  and  also  th3  French  Codes,  much 
uncertainty  prevails  regarding  the  expenses  of  a  port  of 
lefuge,  as  by  Article  1612,  "  the  expenses  of  entering  a  port 
of  refuge  are  always  chargeable  to  the  owner  or  lessor  of  the 
ship;  while  by  Article  1816, 10^,  the  pilotage  and  other  dues 
of  entering  and  leaving  a  port  of  refuge,  are  general  aver- 
age.'* 

Mr.  Lowndes  has,  however,  furnished  a  most  comprehen- 
sive statement  of  the  practice  upon  these  points,  viz  : 
According  to  Portuguese  law  and  the  custom  of  this  port. 
(Lisbon)  when  a  vessel  has  lost  her  mast  by  accident,  or  has 
spiamg  a  leak  which  renders  it  unsafe  for  her  to  remain  at 
sea,  and  the  master  takes  the  vessel  to  a  port  of  refuge  to 
repair  damages,  in  that  case  the  putting  into  that  port  would 
be  considered  to  be  legitimate ;  and,  according  to  Article 
1816,  all  the  expenses  incurred,  such  as  pilotage  in  and  out, 
port  charges,  landing  and  reshipment  of  cargo,  storage  and 
the  expenses  of  wages  and  maintenance  of  the  crew,  from  the 
day  on  which  the  vessel  ent<ired  the  port,  would  be  classed 
as  general  average.  It  does  not  matter,  according  to  Portu- 
guese law,  whether  the  mast  was  cut  away  or  lost  by  acci- 
dent or  stress  of  weather ;  as  our  law  makes  no  distinction, 
but  assumes  that  in  either  case  the  ship  must  be  put  into 
safety,  and,  therefore  these  expenses  must  be  borne  by  the 
interests  at  stake  in  community.  ^ 

Should  the  vessel,  however,  have  to  put  into  a  port  of 
refuge  merely  for  protection  from  the  violence  of  the  weather, 
in  such  case  the  putting  into  a  port,  not  the  one  the  vessel 
is  bound  to,  would  be  considered  particular  average  on  the 
sliip,  and  all  the  expenses  before  mentioned,  would  fall  on 
the  owners  of  the  ship,  because  there  is,  according  to  Article 
1610,  no  legitimate  reason  for  deviating  from  the  intended 
voyage. 

1  Port  charges,  bill  of  lienltli,  light  duesi  consul  fees,  protest,  surveys, 
etc.,  are  also  allowed  in  general  average. 
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In  many  eases  this  may  appear  Lard,  when  the  vessel,  sup- 
pose on  a  lee  shore,  ruus  serious  risks  of  getting  aground  or 
being  wrecked,  and  to  prevent  this  runs  into  a  harbor  or 
place  of  safety  evidently  for  the  general  benefit,  and  still 
must  bear  all  the  expenses  incurred  by  that  resolution. 
Should  however,  this  latitude  be  given  to  captains,  allowing 
them  to  enter  any  port  at  their  pleasure,  by  a  simple  declar- 
ation of  theire  that  "  it  is  done  for  the  general  preservation 
"of  the  ship,  cargo,  and  lives  of  the  crew ;"  inconveniences 
arising  therefrom,  would  probably  make  it  desirable  that  the*, 
law  should  remain  as  it  is  worded.^ 

The  fuel  consumed  in  bearing  away  for  a  port  of  refuge, 
is  not  allowed  in  general  average.  This  being  an  expense 
incurred  in  seeking  the  port,  whereas  by  the  Code,  the  ex- 
penses of  the  port  of  refuge,  are  only  general  average  from 
the  time  of  entry.  Extra  costliness  of  a  particular  average 
repair  is  not  general  average.^ 

Russia. — The  expenses  incurred  in  entering  a  port  of  ne- 
cessity in  onler  to  repair  ship,  whether  the  injuries  to  be  re- 
paired, occurred  accidentally  or  voluntarily ;  including  pilot- 
age in*  and  out,  port  charges,  etc.,  are  contributed  for.^ 

According  to  the  custom  of  St.  Petersburg^  no  allowance  is 
made,  however,  for  coal,  oil  and  other  engine  supplies  con- 
sumed while  bearing  away. 

In  Odessa  such  expenditure  is  made  good  to  the  vessel. 

Spain. — Very  much  the  same  conflicting  rules  exist  in 
the  Spanish  Code,  as  we  have  already  noted  in  the  law  of 
France. 

To  simple  or  particular  average,  says  the  Code,  are  the 
expenses  of  putting  into  a  port  of  refuge  in  order  to  repair 
the  hull  or  tackling,  or  lay  in  provisions,*  while  the  construc- 

I  Lowndes,  p.  370.    2  lb.',  p.  378. 

3  Sswofl,  $  974. 

*  Codigo  df«  Comercio,  $  935, 4**.  **  These  charges,"  say  the  Editors  of 
the  Code,  "  Which  are  not  made  in  the  common  benefit,  are  fortuitous 
Hvents,  which  devolve  upon  the  owner."  Note  1,  p.  343,  Com.  Codigo 
de  Com. 
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tion  of  Article  936,  11^  as  to  wages  and  provisions,  which 
are  stated  to  belong  to  general  average,  for  a  detention  o(*- 
casioned  by  the  need  of  repairing  voluntary  damages ;  and 
Article  970,  that  "  the  expenses  of  entering  a  port  of  refuge, 
"  are  always  at  the  charge  of  the  shipoiviier  or  freighUr^ 
would  appear  to  limit  the  allowance  for  the  expenses  of  a  port 
of  refuge,  if  made  at  all,  to  such  cases  as  arise  from,  or  are  a 
consequence  of  an  original  general  average  act.^ 

In  practice  however,  no  such  strict  interpretation  of  the 
written  law  is  observed. 

According  to  the  disposition  of  Article  970,  say  the  com- 
mentators of  the  Code,  the  charges  which  are  occasioned  in 
niaking  a  port  of  distress,  as  well  as  those  caused  subsequently 
because  of  so  doing,  should  be  considered  simple  or  particular 
averages,  and  an  obligation  is  always  imposed,  founded  upon 
a  contract  having  been  made  to  transport  the  merchandise 
to  a  port  for  the  payment  of  the  stipulated  freight,  upon  the 
shipowner  to  satisfy  all  the  expenses  which  aiise  during  the 
voyage,  by  sea  peril,  sanitary  or  administration  laws,  etc. 

Should  we  however,  they  ask,  decide  in  like  uianner,  when 
the  ship  and  the  shipper,  with  the  intention  of  saving  the  vessel 
and  the  cargo  from  a  threatening  peril,  deliberately  and  de- 
terminedly, and  with  that  motive  in  view,  seek  a  port  of 
refuge  !  In  such  case,  they  answer,  we  should  consider  the 
expenses  belong  to  general  average,  as  made  deliberately  for 

the  salvation  of  the  ship  and  goods,  from  a  known,  and  real 

« 

1  The  CiKle  provides,  alrto,  "  wlien  in  consequence  of  a  blockade  or 
any  other  cause,  the  ship  cannot  enter  the  port  of  destination,  tlie 
captain  shaU  harbor  in  the  nearest  port,  and  if  no  one  there  is  desifr- 
nated  to  receive  tlie  cargo,  he  sliall  await  the  oi-ders  of  the  shippers  or 
consignee,  the  expenses  occasioned  by  this  delay  shall  be  considered  as 
general  average,  and  the  freight  shall  be  duo  in  full.  Codigo  dc 
Comercio,  %  780.    Dec  Court  of  Cassation  of  France,  10  Dec,  1818- 

In  Vigo  are  allowed  in  general  average  from  bearing  away  to  repair  a 
leak,  port  cliarges,  consul  fees,  telegrams,  unloading  and  reloading 
cargo,  custcxly  commission  on  same,  and  loss  to  same  by  discharge ;  this 
treatment  leceiving  tlie  apjuoval  of  the  Tribunal. 
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risk,  according  to  tlie  requirements  of  Article  936.  But 
should  such  average  be  general  or  particular,  may  depend 
upon  the  cause  which  has  occasioned  it.  A  heavy  sea,  for 
example,  may  disable  the  rudder,  and  the  captain  be  obliged 
to  immediately  enter  a  port  and  repair.  In  this  case,  only 
the  captain  (shipowner)  should  pay  the  charges  which  are 
occasioned. 

But  if  in  consequence  of  a  fierce  gale,  captain  and  crew 
resolve  to  break  a  mast,  losing  all  the  rigging  and  sails,  or 
when,  to  prevent  sinting,  they  jettison  various  effects  of  the 
vessel,  and  the  peril  being  passed,  it  is  impossible  to  continue 
the  voyage  without  restoring  the  necessary  articles ;  this  put- 
ting in  proceeds  from  causes  which  are  considered  general 
averages;  the  charges  occasioned  thereby  are  classified  in 
like  manner.' 

Senor  Viniegra  in  writing  upon  this  subject  says :  "  Not  a 
"  few  articles  of  our  Code  are  open  to  controversy,  and  differ- 
'*ent  interpretations  of  its  doctrine  prevail,  especially  on  the 
"  subject  of  expenses  at  a  port  of  refuge." 

"  We  have  some  twelve  sentences  of  our  Inferior  Courts  es- 
timating as  gross  average  the  expenses  of  a  port  entered 
because  of  sea  damage,^  and  we  have  the  opinion  of  the  At- 
torney General  of  Barcelona  approving  such  classification  in 
general  average  as  made  by  the  Court  of  Barcelona.  On  the 
other  hand,  some  consider  such  port  expenses  are  only  gen- 
eral average,  when  the  forced  putting  in  was  occasioned  by 
the  necessity  of  repairing  damages  deliberately  done  for  the 

1  Comty.  Codigo  de  Coinercio,  p.  872,  note  5. 

3  Case  of  the  Russian  Brigantine  *'  Alexander  vou  Haynatli,^'  decided 
by  the  Court  of  Barcelona  in  1872.  Case  of  the  Swedish  Corvette 
"  Xorden,"  decided  by  the  Municipal  Tribunal  of  Barcelona  in  1873.  Caw^ 
of  the  Bark  "Adelaide,"  decided  by  the  Court  of  Barcelona  in  1874, 
approved  on  appeal  by  the  Attorney-General  of  that  city;  and  case  of 
the  "  Jtaliji,"  decided  by  the  Court  of  Barcelona  in  1877.  In  all  these  cases 
the  occasion  of  the  entry  into  port  was  the  necessity  of  repairing 
injuries  occasioned  by  sea  perils.  Jn  each  case  tlie  decision  held  th<' 
expenses  of  the  port,  cost  of  discharging  cargo,  etc.,  to  be  subjects  for 
contribution.    (Vide  Appendix). 
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common  benefit.  In  this  respect,  lidding  to  the  strict  rule  of 
the  Cotlc." 

After  refenlag  to  the  decisions  cited  in  the  note,  Mr. 
Vinicgra  continues :  "  We  might  extend  these  ciuotatious  in- 
"  definately,  but  it  will  suffice  to  say  that  it  is  not  only  in 
"Havana,  Santander,  Alicante,  and  Bilboa,  that  the  usage 
"  allows  in  general  average,  the  expenses  of  entering  a  port  to 
"  repair  the  effects  of  sea  damage,  but  other  sea  ports  of  great 
"importance,  such  as  SeviUe,  Malaga  and  Cadis,  have  long 
"  adopted  tlie  same  practice.  In  Seville,  even  the  wages 
"and  fooil  of  the  crew  have  been  admitted;  while  in  Malaga 
"  they  ha\e  gone  so  far  as  to  allow  in  genei-al  average,  no 
"  matter  what  may  have  been  the  cause  of  entry,'  the  costs 
"of  discharging  the  cargo,  conveyance  to  stores,  and  reship- 
"nient."  He  concludes  with  the  following  from  an  opinion 
rendered  by  D.  Francisco  Fomer,  formerly  "  Gonsnltor "  of 
the  Oommereial  Tribunal  of  Alicante,  "  Who  "  he  says,  "  has 
"  always  been  in  the  habit  of  classifying  the  expenses  of  dis- 
"  charge  in  tlie  port  of  i-efuge,  aecoi-ding  to  the  occasion  of 
"putting  in;  but  that  latterly  he  had  modified  his  opinion 
"in  this  pai-ticular,  considering  tliat  when  the  putting  in 
"was  for  the  common  benefit,  whether  occasioned  by  an  ac- 
"  cidentiil  occurrence,  or  by  losses  and  damages  deliberately 
"  inflicted,  such  expenses  are  unquestionably  to  be  charged 
"as  general  average." - 

If  a  vessel  is  disiibled,  and  unable  to  carry  her  cai^o 
further,  and  calls  at  a  port  of  wfuge,  the  master  is  bound 
(^  777)  to  look  for,  and  charter  other  vessels,  if  found  within 
thirty  leagues  fivm  the  port  of  refnge.  Otherwise  the  cap- 
tain is  entitled  (2*,  777)  to  deposit  the  cargo,  for  the  owner's 
account,  on  being  paid  distance  fi-eiglit. 

Tlie  expenses  of  pressed  cotton,  or  other  merchandise  left 

a  port  of  refuge  through  lack  of  press  facilities  or  simihir 

Mr.  VitiioKra  refers  liere,  no  doubt,  to  a  harborage  occaaioaed  It; 
kness,  -wuut.  of  proviaiouH,  etc.,  certainly  not  to  a  bearing  ow«y  occa- 
inod  by  rke  propre  or  unstawoi'thinesft. 

"  Estudio  dc  Ins  Avcrias,"  pp.  41,  46. 
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causes,  are  treated  as  are  the  other  expenses  of  the  cargo  for 
discharging,  storing,  etc.    So,  too,  the  freight  on  same. 

Fuel  and  oil  consnmed  by  steamers  in  bearing  away  shall  be 
treated  as  general  average,  only  if  necessary  to  avoid  immi- 
nent danger  to  vessel  and  cargo. 

Loss  of  vessel  by  stranding  while  attempting  to  enter  a 
port  of  refuge  is  considered  a  particular  average,  since  the 
total  loss  of  vessel  excludes  in  all  cases  the  possibility  of 
treating  it  as  general  average.' 

Cost  of  supplying  sailors  in  the  place  of  deserters  at 
foreign  ports  is  for  owner's  account. 

In  cases  where  vessels  call  at  a  port  of  refuge  for  want  of 
pro\isions  or  fear  of  enepiies,  all  the  expenses  are  for  account 
of  the  shipowner. 

Sweden. — When,  in  order  to  avoid  a  danger  which,  during 
the  continuation  of  the  voyage  threatens  equally  the  vessel 
and  the  cargo,  the  vessel  enters  a  port  of  refuge,  the  expenses 
are  to  be  compensated  through  general  average.^ 

The^e  expenses  include  disbursements  for  additional  assist- 
ance in  conducting  the  vessel  in  and  out  of  port,  pilotage, 
light,  port  and  other  ship  dues. 

If  the  voyage  ends  at  the  port  of  refuge,  only  tha  expenses 
of  bringing  the  vessel  into  port,  and  maintenance  of  crew, 
until  it  is  decided  that  the  voyage  is  terminated,  are  to  be 
considered  general  average. 

Fuel,  oil,  etc.,  consumed  by  a  steamer  while  seeking  th;i 
port  of  distress,  loss  through  accidental  stranding  wliile  en- 
tering the  port,  and  the  cost  of  supplying  sailors  in  plact^ 
of  deserters,  are  all  rejected  from  contribution. 

Pressed  cotton  or  other  merchandise  left  at  a  port  of  refuge 
because  it  cannot  be  reshipped  through  want  of  press  facili- 
ties, and  the  freight  lost  to  the  original  vessel,  give  rise  to  no 
general  average. 

*  Codigo  de  Comercio,  §  043. 
''i  Sjolag,  ^  143,  4^*. 
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Uruguay. — ^When  a  vessel  is  obliged  by  stress  of  weather 
to  deviate  from  its  course  and  seek  a  port  of  safetj^  the  ex- 
penses consequent  upon  such  deviation  are,  according  to  the 
Code,  allowed  in  general  average. 

In  this  are  included  pilotage  and  towage  in  and  out,  har- 
bor dues,  wharfage,  custody  commission  on  cargo  discharged, 
etc.* 

United  States  of  Colombia. — The  law  regarding  port 
of  refuge  expenses  is  similar  to  the  Spanish.  The  port 
charges  (expenses  of  entry  and  leaving),  wages  and  provis- 
ions, cost  of  discharging,  warehousing  and  reshipping  the 
cargo,  are  general  or  paiticular  average  expenses,  according 
to  the  cause  of  putting  in.  If  this  necessity  arose  from  the 
need  of  repairing  injuries  voluntarily  made,  they  are  all  gen- 
eral average  charges;^  if  it  arose  from  the  want  of  repairs 
by  reason  of  accidental  damage  received  on  the  voyage,  or  in 
order  to  obtain  a  fresh  supply  of  water  or  provisions,'  the 
average  is  particular  to  the  vessel.* 

Venezuela. — According  to  the  Code,  the  expenses  of  a 
port  of  refuge,  are  admitted  in  general  average  only  when 
the  cause  of  bearing  away  is  to  repair  a  voluntary  sacrifice,  * 
while  the  charges  of  the  port  of  distress  are  held  to  be  simple 
averages,  if  they  arise  from  the  accidental  loss  or  damage  to 
the  apparel  of  the  ship,  or  from  the  necessity  of  re\ictualing, 
or  from  the  effects  of  a  leak  or  accumulation  of  water.' 

The  charges  of  an  extraordinary  quarantine,  not  foreseen  at 
the  time  of  affreightment,  during  the  time  in  which  the  ship 
and  the  cargo  are  under  restraint,  including  the  wages  and 
food  of  the  crew,  are  allowed  in  general  average.^ 

1  Codigo  de  Coniercio,  §  146»6, 10<». 

2  C.  de  C,  §  282,  14<>.    3  Ibid.,  §  317,  7"*.    *  Ibid.,  §  333. 
5  Codigo  de  Coniercio,  §  607,  10^,  13<>. 

«  Ibid.,  $  608,  40.    7  ibid.,  $  607,  14o. 

This  disposition  is  considered  foreign  to  the  rule  of  contribution,  not 
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The  expenses  incurred  in  order  to  enter  the  port  of  desti- 
nation, or  to  enter  or  leave  any  other  port  connected  witli 
the  natural  course  of  the  voyage,  are  paid  by  the  captain  as 
ordinary  charges,  not  general,  for  they  are  included  in  the 
freight.  The  same  rule  applies  to  the  entry  into  ports  not 
appeitaining  to  the  voyage,  when  occasioned  by  simple  acci- 
dents of  the  sea,  because  this  is  considered  a  misfortune 
happening  to  the  shipowner. 

But  if  the  entry  in  a  port  not  included  in  the  voyage  has 
been  made  in  virtue  of  deliberation  for  the  common  benefit, 
or  to  repair  damages  occasioned  for  the  same  pui-pose,  the 
dues  and  charges  incurred  are  general  average.  This  dis- 
tinction is  based  on  the  comparison  of  Articles  607,  12^,  and 
614.^ 

being  voluntarily  performed  for  the  common  good.  If  the  shipowner 
is  put  to  an  increased  expense  for  the  wages  and  food  of  his  crew,  the 
cargo  owner  also  suffers  by  the  detention  of  his  cargo.  (Sanojo  Exposi- 
cion,  Vol.  II.,  i  156). 

The  Code  also  states  that  "  the  fees  of  experts  and  other  charges  of 
"  entering  and  leaving,  paid  in  a  port  of  forced  arrival,  because  of  that 
••  which  is  considered  general  average,  are  included  in  contribution," 
i  607,  iy». 

1  Sanojo  Exposicion,  Vol.  II.,  §  154. 
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Section  II. 

For  Discharging,  Storing  and  Reloading  Cargo. 

When  a  vessel  is  forced  into  a  jwrt  of  refuge  because 
of  damages  which  prevent  her  safely  remaining  at  sea, 
whether  they  are  voluntarily  inflicted,  or  the  result  of 
accident,  and  has,  in  order  to  effect  the  repairs  which 
necessitated  the  harborage,  to  discharge  her  cargo, 
wholly,  or  in  part,  the  expenses  of  the  discharge  are 
subject  to  general  average.  Included  therein  is  the  hire 
of  men,  breaking  out  cargo  in  the  ship,  as  well  as  the  light- 
erage '  or  transportation  to  the  storehouse,  the  storage, 
warehouse  rent,^  or  hulk-hire,  the  handling  while  in  store, 
whether  in  tiering  it  up,  or  subsequently  for  its  better 
preservation,  the  fire  insurance  premium,  cost  of  watch- 
men, agency  commission  for  the  care  and  custody  of  the 
merchandise  discharged,'  any  repair  or  replacement  to 
packages,  required  because  of  damage  received  while 
handled  ;  or,  if  by  reason  of  the  nature  of  the  cargo,  or 
because  of  the  lack  of  facilty  for  warehousing,  it  is  not 
stored,  then  the  cost  of  tarpaulins  or  other  covering, 
where  necessary  for  its  protection ;  likewise  the  charges 
for  reloading,  and  stowage  in  the  ship,  these  being  con- 

»  Gage  h\  Libl»y,  14  AUen,  261  (1867).  The  "  Star  of  Hope,'' 9  Wall., 
237.  Potter  v.  Ocean  Ins.  Co.,  3  Sum.,  27.  The  "  Mary,"  1  Sprague,  17. 
Hobson  r.  I^ord,  92  U.  S.,  397.  Walden  r.  Le  Roy,  2  Caines,  263.  Leaven- 
wortli  V.  Delafield,  1  Caines,  573.  2  The  "  Star  of  Hope,"  9  WaU.,  903 
(1869). 

3  Star  of  Hope,"  9  WaU.,  203  (1869^ 
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sidered  as  expenses  incurred  in  direct  consequence  of  the 
act  of  deviation,  and  as  a  necessary  result  of  the  need  of 
repair,  and  the  completion  of  the  adventure. 

If,  however,  the  condition  of  the  cargo  requires  the 
unloading,  and  the  repairs  necessary  to  the  vessel  can 
be  made  without  a  discharge,  the  costs  and  expenses 
above  enumerated  are  charged  specially  to  the  cargo.' 

The  storage  and  attendant  expenses  are  general  aver- 
age only  up  to  the  time  the  continuation  of  the  voyage 
remains  in  expectancy ;  when  it  is  decided  that  it  shall 
be  broken  up,  the  storage,  etc.,  is  charged  entirely  to 
the  cargo. 

In  New  Yo)%  Boston,  Sapi.  Francisco  and  Charleston, 
S.  C,  the  expenses  of  discharging  a  deck  load  are  subject 
to  a  peculiar  rule  of  apportionment.  While  the  deck 
cargo  is  assessed  for  the  full  proportion  of  all  general 
average  expenses,  it  must  bear  as  a  special  charge  the  ex- 
penses of  its  own  unloading,  care,  and  reshipment. 

Almost  the  same  rule  is  applied  in  Philadelphia,  The 
deck  cargo  and  the  freight  on  same,  contributing  as  a 
special  charge  to  the  cost  of  storage  and  reloading  the 
deck  shipment,  but  not  to  the  expenses  of  discharging  it ; 
and  these  interests  contribute  on  their  value,  less  such 
charges,  to  the  expenses  of  storing  and  reshipping  the 
other  goods.      In  Mobile  this  expense  is  general  average. 

The  courts,  in  general  terms,  have  stated  that  the  ex- 
penses of  discharging,  warehousing,  and  reloading  the 
cargo,  enter  into  general  average,  and  this  rule  has  been 
applied  to  a  case  of  a  discharged  deck  load.^  The  distinc- 
tion is  clearly  improper,  and  will  undoubtedly  soon  cease 
to  exist. 

>  BriK  "Mary,"  1  Sprague,  17. 

«  Jones  r.  Bridge,  2  Sweeny  (N.  Y.  Sup.  Ct.),  H.  431  (1870). 
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Foreign  Legislation  and  Practice. 

Argentine  Republic. — The  charges  of  unloading,  storing 
and  reloading  cargo  at  a  port  of  refuge,  when  required  in 
order  to  repair  the  vessel,  are  to  be  contributed  for  in  general 
average.^ 

Austria. — The  expenses  of  discharging,  storage,  fire 
insurance,  reloading  and  stowing  cargo,  necessitated  at  a  port 
of  refuge,  in  order  to  repair  the  ship,  and  any  damage  the 
cargo  may  receive  by  such  discharge,  are  considered  as 
general  average. 

But  a  discharge  required  because  of  the  damaged  condition 
of  the  cargo  is  at  the  sole  expense  of  such  merchandise. 
Where  the  two  causes  concur  the  expenses  are  divided. 

The  expenses  of  caring  for  the  cargo  alone,  when  it  is  dis- 
charged, for  instance,  when  corn  has  to  be  moved  in  order 
to  be  aired,  etc.,  and  all  the  expenses  made  specially  for  the 
conservation  of  the  cargo,  are  chargeable  to  the  cargo  alone. 

Deck  cargo  contributes  also  toward  these  expenses,  aa 
established  by  Article  421,  which  treats  of  the  contribution. 

Belgium. — The  community  of  interest  is  considered  as 
interrupted  from  the  moment  that  the  cargo,  if  it  has  been 
judged  necessary  to  unload  it,  is  separated  from  the  ship,  or 
from  lighters,  in  order  to  be  landed ;  the  community  is  re- 
stored from  the  moment  that  the  cargo  is  replaced  on  board 
the  primative  ship,  or  on  board  lighters  to  be  conveyed  there. 

Proceeding  from  this  point  of  view  the  unloading,  landing, 
transporting  to  the  warehouse,  storage  or  hire  of  warehouses , 

1  Codigo  de  Comercio,  J  1476, 11**.  Included  herein"  we  find  warehouse 
rent  and  permits  to  land  cargo.  Gratuities  to  custom  house  officers 
during  discharge.  Breaking  out  cargo  in  the  hold,  and.  restowin^  it, 
boat  or  lighter  hire  while  discharging  and  reloading,  and  custody  com- 
mission. 
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surveys  upon  the  cargo,  the  reloading  or  putting  the  cargo 
on  board  lighters  to  be  transported  to  the  ship,  are  all  ex- 
penses chargeable  to  the  cargo,  and  excluded  from  general 
average. 

This  nile  only  applies  where  there  is  a  total  unloading  of 
the  cargo ;  in  the  case  of  a  partial  discharge  all  the  above 
expenses  are  apportioned  as  general  average.  The  cargo  is 
considered  as  an  entirety,  and  only  a  total  discharge  suspends 
the  community  of  interest. 

I^  on  entering  the  harbor,  the  vessel  strands,  or,  if  after 
the  unloading  of  the  cargo  in  the  port,  a  fire  breaks  out  in 
the  store-house,  and  destroys  a  part  or  the  whole  of  the 
cargo ;  if  the  merchandise  is  stolen,  or  if  any  other  accident 
happens  to  the  ship  or  cargo,  these  are  no  longer  the  direct 
and  immediate  consequences  of  the  sacrifice,  or  the  resolution 
to  go  into  port ;  they  are,  on  the  contrary,  simple  incidents 
which  it  was  impossible  to  foresee ;  thus  these  losses  cannot 
be  regarded  as  general  average. 

Regarding  the  costs  of  discharging  cargo,  etc.,  Mr.  Goemaere 
remarks :  "  When  part  only  of  the  cargo  is  landed,  the  cost  is 
general  average ;  if  the  full  cargo  is  discharged  on  the  quay, 
it  is  a  particular  average  charge,  but  when  the  full  cargo  is 
to  be  discharged,  and  lighters  are  necessary,  the  loading  into 
the  lighters,  aud  the  freight  of  the  lighters,  are  included  in 
general  average.'' 

"  The  expenses  of  reloading  are  subjectto  the  same  rale  ; 
and  warehouse  rent,  expenses  of  handling  while  in  store, 
cost  of  repair  to  packages  found  during  discharge  to  need 
reconditioning,  new  bags,  &c.,  (it  is  understood  that  the 
handling  or  the  repair  does  not  proceed  from  a  previous 
damaged  condition  of  the  goods,  in  such  a  case  these  expenses 
would  always  be  particular  average),  custody  commission,  fire 
insurance  and  loss  or  iiyuiy  to  cargo  in  warehouses  by  watt^r, 
fire  or  robberj^,  are  all  general  or  particular  average,  according 
to  the  extent  of  the  discharge,  whether  it  is  total  or  partial." 
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Foreign  Legislation  and  Practice. 

Argentine  Republic. — The  charges  of  unloading,  storing 
and  reloading  cargo  at  a  port  of  refuge,  when  required  in 
order  to  repair  the  vessel,  are  to  be  contributed  for  in  general 
average.^ 

Austria. — The  expenses  of  discharging,  storage,  fire 
insurance,  reloading  and  stowing  cargo,  necessitated  at  a  port 
of  refuge,  in  order  to  repair  the  ship,  and  any  damage  the 
cargo  may  receive  by  such  discharge,  are  considered  as 
general  average. 

But  a  discharge  required  because  of  the  damaged  condition 
of  the  cargo  is  at  the  sole  expense  of  such  merchandise. 
Where  the  two  causes  concm*  the  expenses  are  divided. 

The  expenses  of  caring  for  the  cargo  alone,  when  it  is  dis- 
charged, for  instance,  when  com  has  to  be  moved  in  order 
to  be  aired,  etc.,  and  all  the  expenses  made  specially  for  the 
conservation  of  the  cargo,  are  chargeable  to  the  cargo  alone. 

Deck  cargo  contributes  also  toward  these  expenses,  as 
established  by  Article  421,  which  treats  of  the  contribution. 

Belgium. — The  community  of  interest  is  considered  as 
inten-upted  from  the  moment  that  the  cargo,  if  it  has  been 
judged  necessary  to  unload  it,  is  separated  from  the  ship,  or 
from  lighters,  in  order  to  be  landed ;  the  community  is  re- 
stored from  the  moment  that  the  cargo  is  replaced  on  board 
the  primative  ship,  or  on  board  lighters  to  be  conveyed  there. 

Proceeding  from  this  point  of  view  the  unloading,  landing, 
transporting  to  the  warehouse,  storage  or  hire  of  warehouses , 

1  Codigo  de  Comercio,  $  1476, 11**.  Included  herein"  we  find  warehouse 
rent  and  permits  to  land  cargo.  Gratuities  to  custom  house  officers 
during  discharge.  Breaking  out  cargo  in  the  hold,  and.  restowin^  it, 
boat  or  lighter  liire  while  discharging  and  reloading,  and  custody  com- 
mission. 
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suiTeys  upon  the  cargo,  the  reloading  or  putting  the  cargo 
on  board  lighters  to  be  transported  to  the  ship,  are  all  ex- 
penses chargeable  to  the  cargo,  and  excluded  from  general 
average. 

This  rule  only  applies  where  there  is  a  total  unloading  of 
the  cargo ;  in  the  case  of  a  partial  discharge  all  the  above 
expenses  are  apportioned  as  general  average.  The  cargo  is 
considered  as  an  entirety,  and  only  a  total  discharge  suspends 
the  community  of  interest. 

If,  on  entering  the  harbor,  the  vessel  strands,  or,  if  after 
the  unloading  of  the  cargo  in  the  port,  a  fire  breaks  out  in 
the  store-house,  and  destroys  a  part  or  the  whole  of  the 
cargo ;  if  the  merchandise  is  stolen,  or  if  any  other  accident 
happens  to  the  ship  or  cargo,  these  are  no  longer  the  direct 
and  immediate  consequences  of  the  sacrifice,  or  the  resolution 
to  go  into  port ;  they  are,  on  the  contrary,  simple  incidents 
which  it  was  impossible  to  foresee ;  thus  these  losses  cannot 
be  regarded  as  general  average. 

Eegarding  the  costs  of  discharging  cargo,  etc.,  Mr.  Goemaere 
remarks :  "  When  part  only  of  the  cargo  is  landed,  the  cost  is 
general  average ;  if  the  full  cargo  is  discharged  on  the  quay, 
it  is  a  particular  average  charge,  but  when  the  full  cargo  is 
to  be  discharged,  and  lighters  are  necessary,  the  loading  into 
the  lighters,  and  the  freight  of  the  lighters,  are  included  in 
general  average." 

"  The  expenses  of  reloading  are  subjectto  the  same  rule ; 
and  warehouse  rent,  expenses  of  handling  while  in  store, 
cost  of  repair  to  packages  found  during  discharge  to  need 
reconditioning,  new  bags,  &c.,  (it  is  understood  that  the 
handling  or  the  repair  does  not  proceed  from  a  previous 
damaged  condition  of  the  goods,  in  such  a  case  these  expenses 
would  always  be  particular  average),  custody  commission,  fin* 
insurance  and  loss  or  injury  to  cargo  in  warehouses  by  water, 
fire  or  robbery,  are  all  general  or  paiticular  average,  according 
to  the  extent  of  the  discharge,  whether  it  is  total  or  partial.'^ 
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The  expense  of  discharging  a  deck  load  is  subject  to  the 
same  treatment.  The  loss  to  goods  or  freight,  by  the  inability  of 
the  master  for  want  of  press,  etc.,  to  reload  all  the  cargo 
(such  as  cotton)  is  a  particuLar  average,  the  one  to  the 
goods,  the  other  to  the  ship. 

* 

Brazil. — When  a  vessel  puts  into  a  port  of  distress  and 

discharges  her  cargo,  all  the  expenses  of  the  discharge, 
storage  and  reloading,  are  to  be  apportioned  as  general  aver- 
age, as  also  the  wharfage,  stowing  cargo,  custody  commis- 
sion, etc. 

In  case  the  voyage,  however,  is  broken  up,  the  cost  of  dis- 
charging and  storage  falls  on  the  cargo.* 

The  unloading  in  the  port  of  aixival,  can  only  be  justifiable 
when  indispensably  necessary  for  the  repair  of  the  vessel,  or 
because  of  damage  done  to  the  cargo. 

The  captain  in  this  case  is  liable  for  the  safe  custody  and 
preservation  of  the  articles  unloaded,  sa\ing  only  cases  of 
irresistable  force.^ 

When  the  cargo  is  discharged,  the  cost  of  storage,  the  hire 
of  sails  to  cover  the  goods,  the  cartage  to  and  from  the  store, 
watching  cargo  on  dock  and  in  store,  tax  on  discharged  cargo, 
wharfage,  custody  commission  and  the  expenses  of  reloading 
as  well  as  discharging,  are  subjects  of  general  average. 

Chili. — The  cost  of  discharging  and  reloading  the  cargo 
necessarily  landed  at  a  port  of  refuge,  the  hire  of  storehouses 
during  the  discharge,  likewise  the  commission  for  the  care 
and  custody  of  the  cargo  while  unloaded  is  general  average, 
where  the  cause  of  putting  into  port  is  to  repair  damages 
caused  by  voluntary  sacrifices.' 

In  other  cases  the  expenses  of  the  discharge  and  reloading 
are  at  the  charge  ot  the  shippers.* 

1  Codigo  CommerciaL  §  704  XL  Marvin's  Rep.,  p.  46.  This  Ih  not  the 
practice,  the  discharging  is  allowed  in  general  avei*age,  and  the  storage 
also,  UDtU  the  voyage  is  decided  to  be  ended. 

a  Codigo  Commercial,  i  746.  3  Codigo  de  Comercio,  J  1090,  14**. 
4  Ibid.,  f  1143,  3«. 
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The  captain,  answering  for  the  custody  of  the  discharged 
cargo  until  delivered,  unloaded,  deposited  or  sold,  except  in 
case  of  accident  or  force  major,  is  personally  responsible  for 
its  presenation.^ 

Denmark. — Expenses  of  discharging  and  reloading  cargo, 
and  warehouse  or  store  rent  for  the  cargo  while  discharged,  are 
allowed  in  general  average.* 

'So  allowance  is  made  in  gener.il  average  for  damages  or 
losses  which  may  be  considered  as  remote  and  accidental 
consequences  of  measures  taken  to  save  the  whole  propeity 
at  risk,  as  loss  by  theft,  fire  or  other  disaster  at  a  port  of 
refiige,  nor  for  the  deterioration  of  cargo,  caused  by  its  own 
nature,  although  the  detention  of  the  ship  at  a  port  of  refuge 
may  be  the  caiLse  of  the  same  ;  nor  is  any  allowance  due  for 
loss  of  market.' 

"  According  to  the  principles  by  which  we  are  guided,  we 
look  upon  expenses  of  discharging,  warehouse  rent  and  re- 
loading charges,  as  immediate  consequences  of  the  decision 
by  which  the  vessel  goes  into  a  port  of  refuge  in  order  to 
repair. 

"  The  expense  of  discharging  must  be  looked  upon  as  a 
general  average,  and  this  being  so,  the  warehouse  rent  and 
expenses  of  reloading  must  be  dealt  with  in  the  same 
manner;  as  regards  the  reloading  charges  this  rule  must, 
undoubtedly,  be  followed,  since  they  are  an  immediate  conse- 
quence of  the  discharge  efifected  in  order  to  repair  the  ves- 
sel;  as  to  the  warehouse  rent,  the  point  is  more  questionable, 
when  the  preservation  of  the  cargo  is  chiefly  looked  to  as  the 
object  of  the  storage — ^but  it  appears  more  correct  to  look 
upon  the  expenses  incun^ed  by  discharging,  wai^ehousing  and 
reloading,  as  parts  of  the  same  act,  viz :  a  temporary  storing 
of  the  cargo  in  order  to  repair  the  ship."* 

I  Codigo  de  Comercio,  J  1149. 

9  Inenrance  Law,  §$  16, 17,  89.    3  Jbid.,  ^  26. 

*  See  Remarks  of  Danish  Delegates  to  I.  G.  A.  Com.,  p.  17.  "  There 
»  no  rale  in  the  Code,  and  no  practice  exists  regarding  the  loss  to  cargo 
thnt  ont  of  the  vessel  in  reloading ;  such  cases, ^^  says  Mr.  Middelboe, 
"  not  being  frequent  with  us." 
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The  expense  of  taming  and  handling  the  cargo  while  in 
store,  and  the  fire  insurance  on  the  merchandise,  the  cost 
of  repair  to  packages  found  during  the  discharge  to  require 
it,  and  any  damage  to  tlie  cargo,  or  expense  to  it  by  reason  of 
the  unloading  in  the  usual  way  are  special  charges  to  the  goods. 

The  commission  for  the  care  and  custody  of  the  discharged 
cargo  is,  however,  admitted  as  general  average.^ 

The  above  expenses  are  subject  to  the  same  treatment, 
although  incuned  on  a  deck  shipment. 

England. — When  a  vessel  seeks  a  port  of  refuge,  all  the 
expense  of  entering,  and  if  necessary,  discharging  cargo, 
being  incun;ed  for  the  good  of  the  whole,  is  to  be  repaid  by 
contribution ;  but  the  cargo  once  discharged,  the  community 
of  interest  is  broken,  and  the  warehousing  of  the  same,  being 
for  its  own  protection,  must  be  borne  by  that  interest. 

The  cost  of  reloading  in  order  to  complete  the  voyage,  is 
charged  against  the  fieight,  on  the  ground,  that  as  the  com- 
pletion of  the  voyage,  and  the  delivery  of  the  cargo,  secures 
the  earning  of  the  freight,  that  interest  must  be  charged 
with  the  expense  producing  that  result.^ 

The  cost  of  handling  while  in  store,  and  fire  insurance  on 
the  merchandise  discharged;  is  charged  to  the  cargo. 

According  to  Mr.  Baily,  the  expenses  of  discharging  a  deck 
load  should  be  allowed  in  general  average,  although  the  loss 
caused  by  a  necessary  jettison  of  it  would  noft  be  contributed 
for.^ 

ANTien  to  put  out  a  fire,  water  is  poured  into  the  hold, 
damaging  the  cargo,  and  it  then  becomes  necessary  to  care 
for  this  cargo  to  prevent  the  extension  of  the  injuries,  the 
discharging,  storage  and  fire  insurance  in  store,  are  considered 
(the  water  damage  being  contribut/cd  for)  subjects  for  general 
average. 

1  See  Report  Int.  Genl.  Avg.  Com.,  p.  17.    ^  gee  Contra  Ante,  p.  251. 

Arnould  (4tli  Ed  )  Vol.  II.,  p.  783.  Baily,  pp.  101, 102.  Lowndes,  pp. 
116, 170.  The  "  Copenhagen,"  1 C.  Rob.,  293.  Abbott  on  Shipg.  (Perkins, 
1850),  p.  679.  3  Baily,  p.  102.  Cargo  shut  out  at  a  port  of  refuge  does 
not  receive  general  average  contribution.    Ibid.,  p.  88. 
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Finland. — The  cost  of  unloading  and  reloading  the  cargo, 
of  storage  and  stowage,  rendered  necessary  at  the  port  of  re- 
fuge, are  allowed  in  geneml  avemge.* 

France. — AYhen  the  relache  has  the  character  of  common 
average,  the  expenses  of  unloading  the  cargo,^  transporting 
it  to  the  warehouse,  storage,^  handling  while  in  store,  insur- 
ance against  flre,^  damage  or  loss  by  fire,  water  or  robbery  * 
and  the  costs  of  reloading^  upon  the  vessel,  are  general 
average  charges.  If  the  packages  when  discharged  are 
foimd  to  require  repacking,  baling,  etc.,  and  this  is  occasioned 
by  the  discharge  and  handling,  their  repairs  are  paid  for  like- 
wise as  general  average;  if  the  repairs  are  necessary  because 
of  accidental  damage  not  connected  with  this  discliarge,  the 
expense  is  a  special  charge  to  the  goods. 

Regarding  the  charges  of  unloading,  storage,  etc.,  writes 
M.  Morel,  it  is  right  to  distinguish  between  that  which  is 
discharged  in  order  to  facilitate  the  repairs,  and  that  which  is 
unloaded  in  its  own  particular  interest,  as,  iq  order  to  remedy 
a  damage  or  deterioration  which  has  occurred  by  "  vicepropre^ 
or  by  sea  peril ;  in  the  latter  case  the  charges  are  entirely 
at  the  risk  of  the  merchandise.^  Where  the  discharge  is  to 
beuefitthe  cargo,  which  has  been  damaged  through  a  general 
average  sacrifice,  the  expenses  of  the  discharge  have  the 
sAiwt  character.® 

Expenses  incurred  upon  a  deck-load  in  a  port  of  refuge 
are  treated  as  are  those  on  underdeck  shipments. 

The  commission  paid  to  the  consignee  for  the  care  and 
custody  of  the  discharged  cargo,  when  the  entry  has  a  general 
average  character,  is  charged  to  general  average.^ 

1  Code  Maritime,  (>  133,  S**.    2  Mare,  26  Nov  ,  1833  (M.  14, 1, 11). 
3  The  "  Lafontaine,"  Havre  Tribunal,  1877. 

<  Capt.  French  c  Agurone  Fils  et  Cie.   Arret  Cour  d'Aix,  Mch  10,  1S59 
(59, 1, 107).    Bordeaux,  29  Dec.  1865  ( M .  66. 2,  63). 
5  See  eantra  ante,  p.  225. 

»  And  restowing  in  tlie  vessel.  Mars,  12  Dec,  1861  (M.  61,  1,  308). 
7  Morel,  p.  119.    8  Code  de  Com.,  §  400,  5^. 
»  Aix  26  Mai,  1862  (M.  62,  1,  176).    Rouen,  22  Jan.,  '48  (M.  27,  2,  120) 
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When  warehouses  can  not  be  hired,  the  costs  of  planks, 
nails,  etc.,  required  to  build  a  shed  for  the  protection  of  the 
discharged  cargo,  if  the  discharge  is  to  be  borne  by  the  com- 
mon interests,  is  general  average ;  so,  too,  the  loss  of  mer- 
chandise jettisoned  in  order  to  diminish  a  leak,  and  proceed 
with  the  discharge.^ 

The  opinion  of  judges  varies  very  much  in  France  regard- 
ing these  points.  In  several  ports  the  expenses  made  at  a 
port  of  refuge  are  classed  as  general  average  only  if  the  ship 
came  into  port  for  the  common  safety  of  herself  and  cargo, 
(i.  e.,  in  consequence  of  voluntarily  inflicted  damages  which 
had  to  be  repaired).  Save  this  case,  the  expenses  made  bj' 
the  ship  are  to  borne  by  her ;  those  made  for  the  cargo,  by 
the  goods  it  is  composed  of.- 

Germa^'y. — If  the  cargo  must  be  discharged  as  a  conse- 
quence of  the  cause  which  led  t-o  the  ship  putting  into  the  port, 
of  refuge,  the  expenses  of  discharging  and  reshipping,  and  the 
warehousing  of  the  cai'go  up  to  the  time  it  might  have  been 
put  on  board  again,  are  allowed  in  general  average.'  But  if 
the  cargo  be  discharged  for  its, own  preservation,  the  expenses 
fall  upon  the  cargo. 

The  expenses  for  discharging  cargo  were  not  allowexl  in 
general  average,  in  a  case  %vheie  it  clearly  appeared  ftx)m  the 
extended  protest,  and  the  documents,  that  the  state  of  the 
cargo  was  the  only  cause  of  discharging,  and  when  this  dis- 
charge took  place  more  than  once  in  the  voj^age. 

Handling  of  cargo  merely  for  stowage  in  store,  or  on  board 
after  reshipping,  is  admitted  in  contribution;  but  if  the 
handling  of  the  merchandise  in  store  be  simply  for  the  benefit 

Trib  dii  Havre,  and  on  appeal,  Rouen  Court  of  Appeal,  case  of  tlie 
"  Lafontaine,"  1877,  where  a  charge  of  five  per  cent.,  made  at  Port  au 
Prince,  was  sustained. 

I  Bordeaux,  15  Mai,  1866  (B.  66,  375).  Caumont,  408  *  40.  2  Boulogrne 
Customs.  Synopsis,  p.  9.  In  Havre,  loss  to  cargo  and  freight>bygoocLs 
being  shut  out  of  tlie  vessel  in  reloading,  for  want  of  cotton  press,  etc., 
is  c(mtnbut<Ml  for.  In  Bordeaux,  Brest  and  Boulogne  no  such  allowance 
is  made.    3  All^puioiiies  Haudelsgesetzbuch,  ^  708,  4*. 
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of  the  cargo,  the  expense  is  at  the  special  charge  of  the 
merchandise ;  as  also  are  the  charges  of  reconditioning  any  of 
the  packages  found  upon  discharge  to  be  damaged,  except 
the  damage  be  caused  by  the  discharge,  in  which  case,  not 
only  the  cost  of  repairing  packages,  but  the  damage  they 
have  received  is  allowed  for  in  general  average.*  According 
to  Mr.  Lowndes,*-^  damage  or  loss  to  Ciirgo  while  discharged, 
by  fire  or  robbery,  is  not  allowed  in  general  average ;  and  Mr. 
Graef  sustains  this,  stating  that  by  the  Bremen  custom,  lire 
insurance 'on  cargo  while  in  store  is  a  special  charge  to  the 
merchandise,  on  the  ground  that  no  allowance  is  due  for  any 
cargo  destroyed  or  diminished  in  value  while  i!i  store ;  and 
that  therefore  the  fire  insurance  is  solely  made  in  the  interest 
of  the  goods ;  and  Mr.  Kaufmann  says :  "  The  fire  insurance  on 
"cargo  landed  is  only  in  the  interest  of  the  consignee  of 
"  vessel  and  of  cargo,  securing  his  expenses  and  commissions.'' 

In  Hamlurgj  while  the  fire  insurance  premium  is  a  general 
average  charge,  any  damage  received  by  the  goods  while  in 
store,  fix)m  fire,  water,  or  robbery,  is  rejected  fi'om  contribu- 
tion, and  rests  upon  the  goods  so  damaged. 

The  practice  of  Lubeclc^  according  to  Dr.  Franck,  differs 
from  that  prevailing  in  Hamburg  and  Brem^n^  in  that  the 
cost  of  fire  insurance,  and  handling  cargo  while  in  the  ware- 
house, and  the  loss  or  damage  to  cargo  by  robbery,  fire,  or 
water,  is  entitled  to  contribution ;  this  also  is  the  practice  in 
Stettin. 

The  commission  paid  the  agent  for  the  care  and  custody 
of  the  discharged  ciirgo  is  general  average  in  all  the  Gemian 
ports.  In  Hamburg^  Bremen^  Stettin^  and  Lubeclc,  deck 
loading  is  treated  in  eveiy  respect  as  though  part  of  the 
under-deck  shipment. 

Holland. — The  cost  of  discharging  the  cargo,  and  the 
liire  of  warehouses  or  quays  for  such  as  cannot  remain  on 
board  the  ship  during  the  repairs  at  a  port  of  refuge,  also, 

1  Ante,  p.  2^6.    3  Lowndes,  p.  383. 
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the  charges  for  reloading  aud  stowing  the  cargo,*  belong  to 
general  average.^ 

The  damage  to  cargo  by  discharging  is  only  allowed  in 
general  average  when  the  discharge  takes  place  by  means  of 
lighters  or  boats,  but  if  the  goods  are  landed  directly  on  the 
wharf  no  damage  is  contributed  for.  This  rule  applies  equally 
where  the  discharge  is  because  of  the  condition  of  the  cargo — 
the  manner,  not  the  motive,  being  the  test. 

Cost  of  repairing  accidental  damage  to  cargo,  discovered  at 
a  port  of  refuge,  is  a  special  charge  to  the  goods. 

In  Rotterdam  no  allowance  is  made  in  general  average  for 
damage  by  fire  while  cargo  is  stored  in  a  warehouse,  nor  for 
the  fire  insurance  i>remium. 

In  Amsterdam^  according  to  Messrs.  Asser,  Wertheim  and 
Hartogh,  (and  Mr.  Driebeck  also  draws  our  attention  to  the 
diflference  in  practice  between  the  two  cities,)  the  damage  to 
the  goods  by  fire,  water  or  robbery  is  a  particular  average  to 
the  cargo ;  the  fire  insurance  is  charged  to  the  shipowner, 
being  considered  an  unnecessary  expenditure.  In  Dordrecht 
the  insurance  premium  is  allowed  in  general  average,  and 
the  loss  to  cargo  while  in  store  is  also  allowed.  Mr.  Bredius 
says,  "  if  a  necessary  and  unpreventable  consequence  of  the 
"  discharge  of  cargo.  As  a  rule,  it  may  be  prevented  (a)  by 
"  storing  the  cargo  in  places  not  easily  accessible  to  water, 
"  (6)  by  insuring  the  stored  cargo,  (c)  by  placing  guards.''  We 
learn  from  the  same  authorities  that  in  Amsterdam  and 
Dardrecht  the  expense  of  handling  cargo  while  in  store  is 
general  average,  while  in  Rotterdam  it  is  a  si)ecial  charge  to 
the  goods.  In  Dordrecht^  Amsterdam  and  Rotterdam^  the 
deck-load  expenses  are  treated  in  the  same  manner  as  under 
deck. 

1  Molstcr  Handboek  voor  Avaryen,  §  60.  2  Wetboek  van  Koophandel, 
^  609, 11, 14.  The  warehouse  rent,  expenses  of  reloading  the  cargo,  and 
tlie  outward  port  duties,  are  as  rightly  allowed  in  general  average  an 
the  inward  port  duties,  and  the  expenses  of  discharging  the  cargo ;  nil 
these  expenses  beiug  the  direct  and  immediate  consequences  or  ih  * 
continuatiou  of  The  same  genend  average  act,  the  bearing  up  for  ai 
poll  of  refuge.    Driebeck  Keniarks,  p.  11,  J  30. 


PORT  OF  EEFUGB  EXPENSES.     289 

Italy. — ^The  expenses  of  discharging  and  reloading  goods 
^nt  ashore  in  order  to  execute  the  repairs  of  the  ship  in  a 
port  of  refuge,  and  the  hire  of  warehouses  to  store  the  goods, 
klong  to  general  average.'  The  costs  of  discharging,  ware- 
house rent,  expense  of  handUng  cargo  while  in  store,  and  fire 
insurance  on  same,  as  well  as  the  charges  for  reloading  the 
goods  on  the  vessel,  are  contributed  for. 

So,  too,  the  cost  of  repauing  packages  found  duiing  the  dis- 
charge to  need  such  reconditioning  is  general  average,  if  such 
damage  is  considered  as  a  consequence  of  handling  the  cargo. 

If  goods  have  been  c*arried  on  deck  without  the  consent  of 
the  interested  parties,  viz.,  of  the  shippers ;  and  if  the  voyage 
is  not  a  small  coasting  voyage,  in  which  carrjing  goods  on 
deck  is  allowed,  the  expenses  of  discharging,  storing,  reloa<l- 
ing,  etc.,  on  deck  load,  are  to  be  paid  by  tlie  captain. 

If  the  carriage  on  deck  has  only  been  agreed  to  by  the 
shipper  without  the  consent  of  the  other's,  he  and  the  cap- 
tain will  have  to  pay  the  said  expenses. 

Loss  or  destruction  while  the  cargo  is  in  store,  by  water 
or  robbery,  and  by  fire  if  not  ^nsured  against,  is  subject  to 
general  average  contribution.  Sen.  VallebOna  remarks : 
Every  damage  caused  by,  and  dependent  on  discharging  the 
goods;  or  rather,  every  damage  which  occurs  through  the 
goads  being  discharged^  and  as  a  consequence  of  the  discharge, 
and  which  otherwise  would  not  have  happened  had  the  goods 
remained  on  board,  is  admitted  in  general  average. 

The  charge  of  the  consignee  at  the  port  for  the  care  and 
custody  of  the  discharged  merchandise  is  also  general  average. 

The  loss  by  pressed  goods  or  other  merchandise  being  left  at 
a  i)oit  of  distress,  because  it  cannot  be  reshipped,  through  lack 
of  press  focilities ;  the  loss  to  the  owner  of  the  goods,  and 
the  loss  of  fi-eight,  are  considered  proper  subjects  for  general 
average  allowance. 

»  Codice  di  Comercio,  §  509, 12^.    Boisari  Com.,  §  1550. 
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Norway. — The  cost  of  discharging,  storing  and  reship- 
ping  cargo,  always  excepting  the  wages  of  men  employed 
either  for  turning  it  in  the  store,  or  otherwise  for  its  own 
preservation,  as  also  the  cost  of  insurance  against  fire  while 
in  store,  is  allowed  in  general  average.^ 

These  charges  are  not,  however,  allowed  if  the  putting 
into  port  was  with  the  motive  of  preserving  the  cargo.^ 

The  agent's  commission  on  the  cargo,  exceptuig  when  the 
charge  may  be  considered  as  pay  for  superintending  mea- 
sures taken  for  the  preservation  of  the  cargo,  is  allowed  in 
general  average.  * 

In  case  of  putting  into  a  port  of  refuge,  it  is  the  duty  of 
the  master  to  take  all  the  precautions  necessary  for  the 
preservation  of  the  cargo,  in  having  it  landed,  stored  and 
watched.  The  discharge  is  never  to  take  place  except  in  case 
of  absolute  necessity,  either  to  repair  the  ship,  or  because  the 
cargo  will  suffer  damage  if  left  on  board. 

"The  cost  of  reconditioning  packages  damaged  by  the  dis- 
charge, or  found  to  be  injured  when  taken  from  the  ship,  are 
at  the  charge  of  the  merchandise,  unless  the  damage  be  by  a 
discharge  made  when  the  shij)  is  in  danger. 

As  to  all  charges  of  a  port  of  distress,  the  on  and  under- 
deck  cargo  are  treated  alike. 

PERU.-^-The  expenses  of  discharging  cargo,  warehouse 
rent  while  discharged,  handling  the  goods  and  fire  insurance 
while  in  slore,  and  the  expenses  of  reloading,  are  general 
averages.  These  charges  incurred  on  a  deck  shipment  are 
special  charges  to  such  goods. 

PoRTUOAL. — The  expenses  of  discharging  and  reshipping 
at  a  i)ort  of  refuge,  also  the  cost  of  warehousing  the  goods 
duiing  the  necessary  detention,  are  to  be  allowed  in  general 
average,^  but  no  damage  or  loss  to  the  cargo  while  in  the 
warehouse  is  admitted. 

1  Lov  om  Sofarten,  §  69,  8^,  6«.    «  ibid.,  J  69,  8*^. 
3  Codigo  Commercial,  §  1816,  U^. 
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The  discharge  of  cargo  at  a  port  of  refuge  can  be  authorized 
only  when  it  is  uidispensable  for  the  repair  of  the  ship,  or  on 
account  of  damage  to  the  cargo.* 

EussiA. — The  cost  of  discharging  cargo  and  reloading  it, 
the  warehouse  rent  of  tlie  cargo,  and  any  damage  it  may 
necessarily  sustain  in  the  process  of  discharging  or  loading 
are  admitted  in  general  average. 

The  cost  of  fire  insurance,  and  of  handling  the  cargo  while 
in  store,  are  also  considered  as  general  average.* 

Loss  to  cargo  by  fire,  water,  etc.,  and  expenses  of  repairing 
damages  disclosed  during  the  imloading,  are  at  the  charge  of 
the  owner  of  the  goods.  There  is  neither  law  nor  custom 
regarding  the  treatment  of  a  loss  by  cargo  being  shut  out 
while  reloading — no  such  case  having  arisen. 

The  expenses  on  a  deck  load  are  subject  to  the  same  rules 
as  are  appUed  to  under-deck  goods. 

SPAtx. — The  unloading  of  cargo  in  a  port  of  refuge  is 
only  to  be  made  when  it  is  absolutely  necessary,  in  order  to 
make  the  repairs  required  by  the  ship,  or  to  prevent  loss  or 
damage  to  the  goods.^ 

If  the  discharge  takes  place,  say  the  Oommeiltators,  in 
order  to  prevent  damage  or  loss  to  the  merchandise,  the 
charges  incurred  are  for  account  of  the  cargo  owner ;  but  if 
the  unloading  is  made  in  order  to  allow  of  the  necessary  repair 
to  the  vessel,  the  expenses  are  all  at  the  charge  of  the  ship- 
owner. This  is  the  di\ision  made  according  to  the  law,  if  the 
forced  arrival  is  considered  legitimate ;  if  it  arises  from  the 
fault  of  the  captain  or  ship,  they  are  responsible  for  all  the 
charges  and  losses.^ 

This,  we  presume,  is  the  strict  rale  of  the  law,  but  in  practice 
a  diflferent  treatment  prevails,  and  though  the  putting  into 

'  Codiffo  Commercial,  §  1016.  i 

2  The  Code  is  BUeiit  as  to  expenses  of  a  port  of  refuse. 

^  Codigo  de  Com.,  $  974.    4  Comty,  C.  de  C,  p.  374.,  note  3. 
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port  proceeds  from  a  sea  peril,  leak,  collision,  etc.,  still  the 
expenses  occasioned  thereby  are  allowed  in  general  average. 
The  unloading  and  reloading  of  the  cargo,  the  warehouse  rent 
and  custody  commission,  are  contributed  for. 

Mr.  Viniegiu  writes :  Cost  of  unloading  cargo,  wai*ehouse 
rent,  expenses  of  handling  cargo,  fire  insurance  while  in  store, 
and  reloading  expenses,  are  treated  as  general  avemge, 
when  these  operations  are  necessary  for  the  common  benefit, 
as  if  it  were  dangerous  to  keep  it  on  board  while  repairing 
damages  (§  §  936,  935).  But  if  the  above  expenses  are  made 
for  the  sole  benefit  of  the  cargo  {^  775),  or  for  repairing  par- 
ticular  damages  of  vessel  {^  779),  then  they  are  borne  by  the 
party  occasioning  the  expenses.  Such  expenses  when  on 
a  deck  load  are  particular  averages  (§  950). 

The  loss,  destruction  or  damage  to  cargo  while  in  store,  by 
fire,  water,  robbery  or  any  other  fortuitous  cause,  is  treated 
as  a  particular  average  to  the  cargo. 

The  cost  of  repairs  to  packages  fountf  during  the  unloading 
to  need  reconditioning,  is  paid  by  the  cargo,  unless  this 
necessity  should  arise  from  a  cause  in  itself  treated  as  general^ 
average  (§  935, 1^). 

Sweden. — The  expenses  of  entering  a  port  of  distress, 
including  the  cost  of  unloading,  storing,  and  reloading  the 
cargo,  also  the  expense  of  stowing  it  in  the  ship,  and  the 
outward  pilotage  and  port  charges,  are  allowed  in  general 
average.'  Any  damage  the  cargo  may  necessaiily  sustain 
by  handling  during  discharge,  if  such  discharge  takes  place 
irregularly,  or  in  a  huriy  in  order  to  save  ship  and  cargo,  is  also 
entitled  to  allowance ;  but  the  damage  is  a  particular  average 
to  the  cargo  if  the  discharging  is  done  in  a  regular  manner. 

When  the  discharge  has  disclosed  the  necessity  of  repair 
to  packages,  or  it  is  required  because  of  damage  during  the 
discharge  where  regularly  conducted,  the  expense  is  a  par- 
ticular average  co  the  pp.ckages,  but  repairs  to  bales  damaged 
by  a  hurried  unloading  are,  as  is  the  damage,  general  average. 

J  SJQlajgen,  *  143,  i"*. 
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Loss  or  destruction  to  cargo  while  in  store,  whether  by 
fire,  water,  or  robbery ;  the  cost  of  handling  cargo,  and  fire 
insurance  on  same  while  in  store  is  particular  average  to  the 
merchandise.  The  commission  for  the  custody  of  the  dis- 
charged goods  is  general  average. 

Xo  distinction  is  miuie  in  the  treatment  of  these  expenses 
between  on  and  under-deck  shipments. 

United  States  of  Colombia. — If  the  cargo  may  not 
be  kept  on  board  the  ship  during  the  repair,  the  cost  of  the 
discharge,  of  storing  and  reloading,  is  general  average  when 
the  cause  which  led  to  the  putting  in  was  to  repair  voluntary 
damages ;  when  from  the  necessity  of  repairing  particular 
averages  to  the  ship,  the  ship  pays  all  these  charges  without 
contribution  from  the  cargo.  ^ 

Uruguay. — Expenses  incurred  at  a  port  of  refuge  in  dis- 
charging and  reloading  cargo,  and  the  storage  charges  on 
same  during  the  detention,  are  to  be  allowed  in  general 
average.' 

Vexezuela. — The  hire  of  warehouses  or  places  of  deposit 
in  which  are  stored  the  goods  which  cannot  be  kept  on  board 
diuing  the  reparation  of  the  damages  which  are  considered 
a.s  general  average,  is  paid  for  in  the  common  loss ;  ^  so,  too, 
the  custody  commission  on  the  discharged  cargo. 

»  C.  de  C,  $  2«2, 14^. 

2  Codigo  de  Comercio,  $  1486, 11<>. 

3  Codigo  de  Comercio,  §  607,  13^. 
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Section  III. 

For  Wages  and  Provisions  of  the  Creiv^ — While  hear- 
ing away  and  during  detention  at  a  port  of  re- 
fuge,— During  an  unusual  detention  in  the  ordinary 
route  of  the  voyage^  or  at  the  port  of  departure^  by  an 
ateident  when  about  to  sail,  etc, — During  delay  at 
sea  to  refit,  etc. — During  detention  at  port  of  destine- 
lion,  after  discharge  and  delivery  of  cargo. — Durifig 
detention  to  float  a  stranded  ship. —  Under  Capture. — 
Under  Embargo. 

The  prolongation  of  the  voyage  by  the  deviation  of  the 
vessel  en  route,  the  entry  into  a  port  of  refuge,  and  the 
necessary  stay  there,  entail  upon  the  ship-owner  increased, 
expenses  for  the  wages  and  maintenance  of  the  crew. 

The  law  of  the  United  States,  admits  such  an  expen- 
diture in  general  average,'  in  this  consideration,  follow- 
ing the  custom  of  the  Continental  Nations  generally,  but 
contrary  to  the  English  practice,  and,  in  some  respects,  to 
the  law  of  France. 

1  PhiUips,  4*  1391,  1328.  Parsons  Mar.  Ins.,  Vol.  II.,  p  256.  Dixon 
Handbook  (2d  Ed.)  p.  98.  Kent's  Com.,  (12th  Ed.)  Vol.  III.,  p.  335. 
Marvin's  Rep.  on  Int.  G.  A.,  p.  30. 

Stores  consumed  while  refitting  are  to  be  allowed  in  general  average. 
Hathawity  v.  Sun  Ins.  Co.,  8  Bosw.,  33  (1861). 

The  first  case  where  wages  and  provisions  were  allowed  by  the  Courts 
of  this  country,  as  far  as  we  can  find,  was  in  CampbeU  v.  The  Ship 
"  Alknomac,"  Bee's  Rep.,  124,  Dist.  Ct.  of  South  Carolina,  (1798).  The 
Court  held  that  charterers  were  not  to  be  liable  for  repairs  during  the 
voyage,  when  it  was  warranted  by  the  owner  of  the  vessel  that  she  be 
kept  staunch  during  the  voyage ;  but  in  case  of  loss  and  expense  by 
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Some  of  the  text- writers  advocate  the  rejection  of  thi§ 
item  of  expense  from  general  average,  regarding  it  as  the 
duty  of  the  ship-owner,  under  the  contract  of  affreight- 
ment,  to   constantly   keep   and   provide   the   full   crew 


necessary  deviation,  both  vessel  and  cargo  must  contribute  in  general 
average.  Tlie  Court :  "  All  necessary  charges  of  unloading,  reloading, 
"  anchoring,  pilotage,  storage,  wharfage  and  other  such  exi)enae8  incurred 
"at  Norfolk,"  (where  the  vessel  put  in  in  distress  on  account  of  stress 
**of  weather),  "together  with  wages  and  victualing  of  the  crew  from 
"  the  day  of  consultation  on  board  at  sea,  as  to  seeking  ^  port,  till  tlu^ 
"day  of  her  leaving  Norfolk  to  return  here  (Charleston),  must  be 
"  brought  into  general  average."  But  the  Court  did  not  allow,  it  would 
seem,  the  expenses  while  detained  by  captors  in  Nantes  and  Cork. 

Paddleford  r.  Boardman,  4  Mass.,  548  (1808).  Ins.  Co.  of  North  Am. 
r.  Harris,  8  Phila.  R.,  136  (1858). 

Expenditures  during  a  voyage  bona  fide  and  necessarily  incurred  for 
the  common  benefit  of  ship,  freight  and  cargo,  seem  to  fall  within  the 
principle  of  voluntary  sacrifices  for  the  preservation  of  all,  and  to  be 
subjects  of  general  average. 

It  has  been  strenuously  and  frequently  urged  that  wages  and  pro- 
visions are  to  be  charged  exclusively  to  the  freight,  l>ecause  the  freight 
L<  calculated  on  an  estimated  expense  in  these  items  according  to  the 
probable  duration  of  the  voyage,  and  it  is,  of  course,  a  compensation 
for  their  amount.  In  case  of  an  over  valuation  by  circumstances 
which  shorten  the  passage,  there  is  no  refunding,  therefore  in  case  itlKj 
from  accidents  which  prolong  the  voyage,  underrated,  it  has  been 
thought  there  ought  not  to  a  contribution. 

But  this  reasoning  proceeds  on  false  grounds;  the  calculation  of 
freight  is  made  upon  the  supposed  length  of  an  uninterrupted  vo^^age ; 
at  all  events  the  inference  has  been  superceded  by  the  equitable  ride  of 
qui^sentit  commoduiHi,  sentire  debet  et  onus.  Therefore,  for  not  only 
wages  and  provisions,  but  for  the  expenses  of  loading  and  unloading, 
including  port  charges  during  a  hostile  detention,  ship,  freight  and 
cargo  most  unite  according  to  their  several  proportions  (Sharp  ?;.  Glad- 
stone, 7  East.,  24).  Nor  is  it  to  cases  of  capture  or  hostile  seizure  that 
contribution  for  wages  and  provisions  i^  confined.  On  the  principle 
above  laid  down  they  are  subjects  of  general  average  from  the  first 
moment  that  a  vessel,  in  conseqiience  of  injury  from  the  perils  of  the 
sea,  bears  away  for  a  port  of  necessity  to  refit,  to  the  time  of  her  sailing 
pn  the  voyage  of  destination  (Walden  t\  Le  Roj',  2  Caines,  263),  and  so 
are  loading,  unloading  and  all  other  expenditures  induced  by  necessity 
(Henshawe  r.  Mar.  Ins.  Co.,  2  Caines,  274).  The  person  entitled  to  con- 
tribution may  recover  from  the  person  liable  to  contribute  (Walden 
r.  Le  Roy),  and  he  from  his  insurers  (Barber  v.  Phcenix'Ins.  Co.,  8  Johns 
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needful  for  the  protection  and  navigation  of  the  vessel ; 
and  that,  as  the  freight  contracted  for  compensates  for  the 
use  .of  the  vessel  and  crew,  the  owner  is  debarred  from 
claiming  in  general  average  additional  compensation. 

R.,  307),  though  the  assured  may  recover,  in  the  first  instance,  the  whole 
of  his  average  loss  from  his  underwriter,  and  leave  him  to  recover  from 
the  other  interests.    (Maggrath  &  Higgins  v.  Churcli,  1  Caines,  196). 

This  rule,  however,  cannot  apply  to  an  assured  on  a  ship  who  is 
owner  of  vessel  and  freight  wldch  are  not  insured  (Jumel  r.  Mar.  Ins. 
Co.,  7  Jolms  B.,  412),  because  he  would  be  immediately  liable  in  an 
action  by  the  defendant  for  the  amount  of  average  due  from  the  sub- 
jects uninsured.  For  wages  and  provisions  during  an  embargo,  laid 
on  by  the  government  of  the  country  to  which  the  vessel  belongs,  there 
is  no  contribution,  as  they  faU  exclusively  on  the  freight  (McBride  r. 
Mar.  Ins.  Co.,  7  Johns  R.,  431).  The  law  is  the  same  as  to  the  extra  siun 
paid  by  the  charterer  by  the  month,  during  an  embargo  at  a  foreign 
port  (Penny  v.  N.  Y.  Ins.  Co.,  8  Caines,  155.  Leavenworth  i'.  Delafield, 
1  Caines,  574). 

Leavenworth  v.  Delafield  (Same  v.  Dale),  1  Caines,  574  (1804).  Wages 
and  provisions,  during  the  detention  of  a  vessel  cai)tured  and  carried 
in  for  a^^ludication,  are  subjects  of  general  average.  Livingston,  J. : 
"  When  it  is  considered  that  capture  is  a  disaster,  which  generally 
"  happens  without  fault  of  the  owner  of  goods  or  vessel,  but  by  superior 
"  force,  against  which  no  precaution  can  always  provide,  and  that  the 
."  expenses  here  in  dispute  are  incurred  in  conse^^uence  of  ris  m^jor  or 
**  casus  fortuitous,  and  for  the  common  benefit  of  all,  it  is  not  easy  to 
"  assign  a  reason  why  they  should  be  borne  by  one  of  the  parties  in 
**  misforttme  rather  than  another.  Of  little  advantage  would  it  be  to 
"  claim  a  valuable  property  after  capture,  unless  the  mariners  remained 
"  for  the  purpose  of  proceeding  to  the  port  of  discharge  in  case  of  libera- 
**  tion.  It  would  otherwise,  if  acquitted,  be  exposed  to  perish,  or  be 
"  sold  at  great  disadvantage.  We  are  of  opinion,  therefore,  tliat  the 
"  sums  expended  in  this  way,  during  a  detention  which  follows  a  cap- 
**  ture,  are  to  be  reimbursed  ratably  by  all.'' 

Walden  v,  Le  Roy,  2  Caines,  203  (1805).  If  a  vessel  bo,  from  sea 
damage,  obliged  to  bear  away  to  a  port  of  necessity  in  order  to  refit,  the 
wages  and  provisions,  from  the  moment  of  bearing  away  to  the  period 
of  sailing  on  her  original  voyage,  constitute  a  subject  of  general  average. 

Kent,  C.  J. :  "It  is  necessary  that  the  maiiners  should  remain  for  the 
"  puri>ose  of  proceeding  to  the  port  of  discharge  as  soon  as  tlie  inevit- 
"  able  misfortune,  the  casus  fortuitous,  creating  the  delay  is  removed. 
"  The  cargo  might  be  sacrificed  at  the  intermediate  port  if  the  crew 
**  were  not  to  be  detained,  and  the  expenses  of  their  detention,  being 
*'  for  the  common  benefit,  ought  to  be  apportioned   as  a  common 

burden."    Livingston,  J.,  delivered  a  long  and  very  able  dissenting 
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Contracts  of  this  kind,  however,  are  not  judged  by  the 
rules  applied  in  other  contracts ;  but  the  element  of 
danger,  creating  a  neW  authority  in  the  master  as  agent 
of  all,  where  before  he  was  agent  of  the  vessel  only,  while 
it  does  not  by  any  means  annul  or  alter  the  agreement 
of  hire,  authorizes  actions  only  reasonable  and  proper 
when  we  consider  the  emergency  under  which  they  are 
performed. 

opinion  ;  he  says :  "  If  masts,  or  a  rudder,  l>e  carried  away  in  a  stomi, 
"  or  by  lightning,  it  wiU  be  for  the  benefit  of  all  parties  concerned  that 
"  they  be  replaced ;  but  it  was  never  yet  contendt^d  that  the  owner  of 
"  goods  was  to  bear  any  part  of  snch  expense.  So,  if  a  vessel  touches  at 
"  a  port  in  her  voj-age,  and  there  be  struck  with  lightning,  it  is  as  niucli 
"  for  the  shipper^s  benefit  that  she  be  repaired,  as  if  the  misfortune  had 
"  happened  at  sea,  and  yet  will  it  be  said,  that  in  such  cases,  too,  these 
"charges  shall  be  ratably  paid?  To  prevent  this  argument,  drawn 
"from  the  benefit  which  shipper's  receive,  from  misleading  us,  its 
"  application  should  be  confined  to  advantages  conferred,  which  do  not 
'*  result  from  a  previous  obligation  on  the  party  from  whom  they  pro- 
ceed. If  they  be  the  effect  of  contract,  or  of  an  antecedent  stipulated 
reward,  as  we  shall  presently  see  was  the  case  here,  it  is  idle  to  expect 
"  any  &ther  remuneration  than  that  which  the  terms  thereof  prescribe. 
"  In  the  given  case  the  freight  agreed  on  is  all  the  compensation  the 
"  plaintiffs  were  to  receive,  and  in  settling  a  suitable  'equivalent,  they 
"  took  into  the  estimate  the  very  risk  and  expense,  a  part  of  which  they 
"  now  claim  of  the  defendants.  Does  not  every  chai*ter  party  contain 
"  a  covenant  that '  he  will,  at  his  own  cost  and  charge,  keep  his  vessel 
"  staunch  and  tight,  and  furnish  her  with  mariners,  provisions,  etc.,^ 
"  during  the  whole  voyage  f 

"  Does  not  this  engagement  oblige  him  not  only  to  provide  a  good 
"  vessel  at  the  commencement  of  the  voyage  but,  if  possible,  to  repair 
"  her  as  often  as  may  be  necessary,  and  to  l>ear  all  the  expenses  occa- 
"  sioned  thereby  f  Why,  then,  are  these  expenses  to  be  separated  ?  If, 
"  by  the  charter  party,  the  owners  of  the  ship  have  ageed  to  pay  the 
"  whole,  what  right  have  they  to  ask  any  part  of  tliem  from  the  mer- 
" chants?  And  if  any,  why  one  part  more  than  another?  As  well 
"  might  a  landlord,  who  for  a  certain  rent,  had  covenanted  to  rebuUd, 
"  after  injuries  by  lightning  or  other  accidents  during  the  lease,  ask  of 
"  his  tenant,  on  the  pretence  of  having  done  him  a  service,  to  contribut*' 
'*  to  80  much  of  the  expenses  as  was  occasioned  by  the  wages  of  workmen 
"  and  their  provisions.  Again,  does  not  the  right  to  freight,  generally 
"  speakings  depend  on  completing  the  voyage  ?  And  how  can  this  be 
**  done  in  case  of  many  accidents,  unless  the  vessel  stops  somewhere  and 
"repairs them?    •         ♦         ♦         ♦         « 
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If  we  hold  strictly  to  the  contract  of  affreightment, 
we  throw  on  the  vessel  the  responsibihty  for  all  sacrifices, 
and  prompt  the  master  in  his  Employers  interest  to 
await  the  last  extremity  of  danger,  rather  than  consume 

"  If  a  shipper  be  not  obliged  to  find  materials  or  carpenters  to  repair 
"  injuries  from  tempest  or  stranding,  why  should  he  be  taxed  to  pay  or 
"  victual  the  crew.      *  *  *  *  *    .       *  '  * 

"  Upon  the  whole,  as  the  iiyory  which  happened  here  was  not,  iu 
"  itself,  an  object  of  general  contribution,  as  the  plain tifts  were  under 
"  conti*act  to  repair,  vici%ial  and  man  their  vessel  throughout  the  voy- 
**  age,  or  lose  their  freight,  as  the  defendants  received  no  benefit,  but 
"  what  the  plaintiffs  were  under  positive  stipulation  to  confer,  as  their 
**  own  and  not  the  common  interest,  was  the  sole  object,  my  opinion  is, 
"  that  the  charge  for  these  extra  wages  and  provisions  is  a  particular 
**  average  to  be  borne  by  the  freight  only." 

Whitman  t\  McAdam,  2  Brev.,  S.C.  230  (1808).  Where  a  vessel,  bound 
from  Havana  for  Charleston,  put  into  Savannah,  where  tlie  cargo  was 
delivered  to  the  consignees  and  pro  rata  freight  paid ;  the  Court  held 
that  whatever  chargesare  necessarily  inculred  when  a  vessel  iscompeUed 
to  seek  refuge  from  tempest  in  a  port  out  of  the  courne^  or  shoii;  of  her  port 
of  destination,  for  the  mutual  safety  of  the  ship  and  cargo,  the  owners  of 
each  are  respectively  bound  to  contribute  in  proportion  to  their  several 
interests.  The  wages  and  provisions  for  the  crew  are  not  a  subject  of 
general  average  when  a  vessel  has  been  forced  by  stress  of  weather  to 
take  refuge  in  a  "port  short  of  the  port  of  delivery  and  during  delay  for 
repairs.  Only  such  charges  can  be  brought  into  general  average  as  are 
necessary  for  the  safety  of  all  concerned.  Under  this  consideration, 
attendance  on  the  vessel  coming  into  port,  pilotage,  harbor  master  and 
health  officers Vliarges,  wharfage  to  unload,  and  unloading,  and  perhaps 
the  protest.  These  charges,  it  was  held,  were  necessarily  incurred  for 
the  safety  and  preservation  of  the  goods  as  well  as  the  vessel.  The  other 
charges,  wages  and  provisions,  pilotage  out,  and  custom  house,  do  not 
appear  to  be  at  all  necessary  to  the  safety  of  the  goods,  and  therefore 
the  defendant  is  not  liable  to  contribute  to  their  payment. 

When  in  the  course  of  a  voyage,  a  ship  insured,  l)eing  damaged  by 
winds  and  storms,  voluntarily  seeks  a  port  to  refit,  the  expenses  conse- 
quent thereon,  including  the  wages  and  provisions  of  the  crew,  during 
the  detention,  are  a  general  average ;  but  the  repairs  ai-e  a  distinct 
charge  against  the  vessel.  Mayo  r.  Maine  F.  &  M.  Ins.  Co.,  4  Ma^ts.,  373 
(1808). 

Ilanse  r.  New  Orleans  M.  &  F.  Ins.  Co.,  10  Louis,*  1 0.  S.,  5  Louis,  379 
N.  S.  (1830).  The  expenses  of  the  crew  of  a  vessel  for  their  wages  and 
pro\isions,  during  her  detention  at  an  intermediate  port^  to  refit  or  re- 
pair injuries  sustained  on  the  voyage,  from  the  time  of  her  puttini^ 
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the  entire  price  of  the  contract,  often  a  portion  of  the 
value  of  his  vessel,  in  an  attempt  lo  avert  the  threatened 
common  peril. 

away  for  such  port,  and  every  other  expense  necessarily  incurred  dur- 
ing the  detention,  for  the  benefit  of  all  concerned,  are  subjects  of 
general  average. 

Perry  v.  Ohio  Ins.  Co.,  5  Ohio,  805  (1832).  An  insurance  on  the  body 
tackle,  fumiture  and  machinery  of  a  boat,  covers  the  cost  of  repairing 
any  ii^uries  within  the  policy,  and  the  expenses  of  towing  the  vessel  to 
the  nearest  port  for  repairs,  but  not  the  wages  and  sustenance  of  the 
hands  daring  the  delay. 

Potter  i\  Ocean  Ins.  Co.,  3  Sum.,  21;  (1837).  On  a  voyage  from  New 
Orleans  to  Tanipico  with  a  cargo,  the  vessel  lost  her  masts,  etc.  The 
cargo  was  delivered  at  Tampico,  but  as  the  necessary  repairs  could 
not  be  made  there,  the  vessel  returned  to  New  Orleans,  where  the 
repairs  were  made.  The  question  was,  whether  the  wages  and  pro- 
visions on  tlie  voyage  to,  and  during  the  detention  at  New  Orleans, 
were  general  average.  The  crew  were  sliipped  from  New  Orleans  to 
Tampico,  and  from  thence  back  to  a  port  of  discharge  in  the  United 
States.  It  became  a  question  of  fact,  whetlier  the  vessel,  in  the  due 
course  of  her  voyage,  woidd  have  returned  to  New  Orleans,  and  Judge 
Story  instmcted  the  jury,  "  that  if  they  were  of  opinion  that  the  return 
"  to  New  Orleans  was  in  the  regular  course  of  the  voyage,  then  their 
"  verdict  on  this  point  ought  to  be  for  the  defendants ;  if,  on  the  con- 
"  trary,  it  was  a  new  voyage  of  necessity  for  repairs,  then  their  verdict 
'•  on  that  point  ought  to  be  for  the  plaintiff.*'  The  evidence  appeared 
to  show  that  the  vessel,  if  not  damaged  would  have  returned  to  a  port 
in  the  United  States,  probably  New  York.  The  jury  found  for  the 
plaintiffs.  The  Auditor  appointed  by  the  Court,  Mr.  Willard  Phillips, 
allowed  the  wages  and  provisions  from  the  time  that  the  cargo  was  dis- 
charged at  Tampico  until  the  vessel's  arrival  at  New  Orleans.  The 
wages  and  provisions  of  the  captain  and  mate  at  New  Orleans,  while 
assisting  in  the  repairs,  were  charged— less  one-thii*d  for  new— to  the 
ship,  as  a  particular  average.  Bixby  v,  Franklin  Ins.  Co  ,  8  Pick,  86, 
and  3  Sumner,  46  (1828). 

The  Union  Bank  of  South  Carolina  r.  theTInion  Ins.  Co.,  Dudley's  Law 
and  Eq.,  171  (1838).  By  the  custom  of  Charleston,  S.  C,  the  average  of 
provisions  and  wages  of  the  crew  whilst  the  vessel  is  detained  in  a  port 
for  any  cause  cannot  be  charged  to  the  underwriter.  Insurance  was 
made  on  corn  from  Charleston  to  Philadelphia ;  the  vessel  put  back  to 
Charleston  on  account  of  sea  damage  and  was  repaired ;  she  proceeded 
to  her  destination,  where  the  average  was  adjusted  and  wages  and  ino- 
nsions  included,  the  com  paying  its  proportion  of  same. 

Peters  v.  Warren  Ins  Co.,  3  Sumner,  400  (1838).  "  We  all  know  that 
"  when  a  ship  is  obliged  to  put  away  to  a  port  of  necessity,  by  losses  or 
"  iiguries  in  a  storm,  which  constitute  a  general  average,  the  wages  and 
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We  see  every  day  how  prone  some  shipowners  are  to 
ignore  the  moral  responsibility  their  position  imposes  on 
them  in  sending  to  sea  ships  utterly  incapable  of  with- 
standing such  perils  as  they  may  naturally  be  expected  to 
encounter.  How  impolitic,  then,  to  imperil  the  entire 
adventure  by  such  a  constuction  of  the  aifreightment.' 

•  Aside  from  this,  however,  such  considerations  of  the 
subject,  open  to  argument  and  analysis  the  whole  rule  and 
purpose  of  general  average  contribution.  If  we  admit 
the  right  of  the  shipowner  to  claim  additional  compen- 
sation, beyond  his  freight,  for  sacrifices  or  performances 
within  the  line  of  his  duty,  we  must  admit  all  modifica- 
tions or  extensions  of  the  rule  of  contribution,  save  where 
limited  from  motives  of  policy  by  rulings  of  law ;  such 
limitations  being  arbitrary  lines  which  must  necessarily 
confine  the  principle  within  reasonable  bounds. 

Once  deny  any  claim  reasonably  to  be  considered 
within  the  line,  a  fair  and  direct  sequence  of  admitted 
sacrifices,  and  falling  within  the  definition  of  the  rule, 

"  provisions  and  otlier  expenses  of  the  crew  to,  and  at  the  port  of  necee- 
**  sity,  constitute  a  part  of  the  general  average." 

BiUow  r.  The  Western  M.  &  F.  Ins.  Co.,  1  Louis  (An.)  Rep.,  57  (1846). 
No  indemnity  can  be  given  to  the  plauitifiT  in  an  action  on  a  policy  of 
insurance  on  a  steamer,  for  wages  and  provisions,  as  particular  avera^^* 
Wages  and  provisions  on  a  steamboat,  after  unloading  cargo  at  Cape 
Girardeau,  and  while  going  to  St.  Louis  to  repair,  untU  the  arrival 
again  at  Cape  Girardeau  were  held  to  be  general  avei'age. 

In  Dyer  v.  Piscataqua  F.  &  M.  Ins.  Co.,  68  Me.,  123  (1865) ;  wages  and 
provisions  during  delay,  seeking  a  port  of  distress  to  repair,  were  con- 
sidered as  general  average.    Pope  v.  Nickerson,  8  Story,  4C5. 

The  "  Star  of  Hope,"  9  Wall.,  203  (1869).  In  this  case  the  Court 
allowed  the  wages  and  provisions  of  the  ship's  crew  from  the  day  of 
bearing  away  for  the  Coast  of  Patagonia  until  the  departure  from 
Montevideo,  into  which  port  the  ship  finally  entered  for  repairs.  Clark 
r.  U.  S.  F.  &  M.  Ins.  Co.,  7  Mass.,  865.  Mutual  S.  Ins.  Co.  v.  Cargo  of 
Brig  "  George,"  Olcott,  169.    Gray  v.  Wain,  2  S.  &  R  ,  228. 

Ross  V.  Ship  "Active,"  2  Wash.  C.  C,  226  (1808).  No  general  average  is 
due  when  the  ship  enters  the  port  on  account  of  decay. 

1  Paddleford  v,  Boardman,  4  Mass.  (1808). 
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and  why  not  expange  the  whole  law  of  general  average 
from  our  jurisprudence,  and  leave  the  elements  to  work 
their  will  ? 

The  rule  of  general  average  is  one  of  equity,  largely 
ignoring  the  contract  entered  into  between  the  parties  in 
interest/  It  is  a  rule  manifestly  in  the  interest  of  com- 
merce, promoting  adventure  by  the  distribution  of  certain 
risks  of  the  voyage  from  one  over  many.  Judged  in  this 
light  only  tbe  allowance  of  wages  and  provisions  in  general 
average  is  dema^fled  in  the  interest  of  shipowners,  being 
admittedly  one  of  the  principal  items  of  expense  usually 
incurred  by  the  entry  of  the  ship  into  a  port  of  distress. 

The  carrier  is  bound  by  his  contract  to  assume  many 
risks,  and  to  use  all  possible  efforts  for  the  safe  transpor- 
tation of  the  goods  confided  to  him.  It  may  be  extremely 
difficult  to  justly'  discriminate  and  determine  to  what 
extent  any  act  is  within  the  service  thus  bought,  Or  to 
properly  decide  when  the  ordinary  service  ceases  and  the 
extraordinary  begins;  many  cases  of  a  decidedly  analogous 
character  being  subjected  to  different  rules. 

These  expenses  of  wages  and  maintenance  seem, 
however,  to  fall  within  the  rule  of  the  Rhqdian  law,*^ 
being  occasioned  by  the  voluntary^  departure  from  the 
course  of  the  voyage  for  the  common  good,  a  departure 
made  with  the  full  knowledge  of  the  increased  expendi- 
ture it  will  necessarily  bring  to  the  shipowner. 

1  Attwood  V.  Sellars,  Queens  Bench,  May  1879.  "  AH  exi)enses  aris- 
inj^  ont  of  a  state  of  things  not  provided  for  by  the  original  contract, 
muBt  be  matter  of  general  average." 

2  "  Omnium  contributione  sarciatnr  quod  pro  omnibus  datum  est." 
I)ige«t  lib.  14,  tit.  3,  fr.  1. 

5  "  Star  of  Hope,"  post  808. 
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« 

During' an  unusual  detention  in  the  ordinary  route  of  the 
voyage^  or  at  the  port  of  departure^  hy  an  accident 
tvhen  about  to  sail,  etc. 

Having  considered  the  question  of  the  allowance  of 
wages  and  provisions  incurred  by  the  voluntary  depar- 
ture of  the  ship  from  her  course,  we  have  now  to 
determine  how  far  the  principles  governing  such  cases 
may  be  considered  applicable  when  the  sacrifice  is  one 
of  delay  merely. 

Since  the  case  of  Walden  v.  Le  Bpy,  in  1805,  the 
law  of  the  United  States  has  allowed  wages  and  provis- 
ions during  the  voluntary  delay  while  seeking  and  stop- 
ping at  a  port  of  refuge,  and  as  the  allowance  began 
from  the  moment  of  departure  from  the  course  of  the 
voyage,  it  was  assumed  that  such  allowance  was  due  6e- 
cause  of  such  departure,  and  that  some  deviation  of  the 
vessel  was  necessary  to  admit  the  charge  in  contribution. 

The  first  case  where  a  contrary  argument  was  presented 
has  been  recently  carried  before  the  Supreme  Court, 
resulting  in  the  extension  of  the  rule  to  cases  of  detention 
by  accident. 

The  ship  '*  Lincoln"  had  loaded  at  the  Peruvian  Guano 
Islands  for  New  York,  and  as  no  clearances  are  granted 
at  those  Islands,  was  making  for  Callao,  when  she 
received  serious  injury  by  a  storm  which  was  encoun- 
tered, so  that  upon  her  arrival  at  Callao,  considerable 
repair  was  necessary  to  place  the  vessel  in  a  condition  to 
resume  her  voyage.  In  a  suit  for  the  allowance  of  the 
wages  and  provisions  of  the  crew  during  the  time  of 
such  detention,  the  Court  said :  '*  Both  commercial 
*'  usage  and  law  allow  compensation  for  such  a  voluntary 
*•  sacrifice  or  extraordinary  expenditure,  not  because  the 
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"ship  at  the  time  bore  away  to  a  port  of  refuge,' outside 
"of  the  course  of  her  voyage,  but  because  she  was  inter- 
"  rupted  in  the  course  of  her  voyage  by  the  disaster,  and 
"because  common  justice  dictates  that  where  two  or 
"  more  parlies  are  engaged  in  the  same  sea  risk,  and  one 
'*  of  them,  in  a  moment  of  imminent  peril,  makes  a  sac- 
"  rifice  to  avoid  the  imminent  danger,  or  incurs  expenses 
"  to  promote  the  general  safety  of  the  associated  interests, 
"  the  sacrifices  or  expenses  so  made,  or  incurred,  shall  be 
"assessed  upon  all  in  proportion  to  the  share  of  each  in 
"  the  adventure."  * 

Although  this  is  a  manifest  and  broad  extension  of  the 
rule  of  allowance  for  wages  and  provisions,  it  appears 
reasonable  under  a  proper  consideration  of  the  word 
"voluntary,"  as  applied  in  cases  of  general  average.^ 

Departure  from  the  course  when  the  vessel  is  con- 
sidered unseaworthy  from  injuries  received  during  the 
voyage,  is  regarded  as  a  voluntary  departure  or  act  on  the 
part  of  the  master,  and  being  voluntary,  and  made  in  the 

1  Hobson  r.  Lord,  2  Otto,  397  (1875).  Barker  v.  The  Baltimore  &  Ohio 
R.  R,  Co.,  22  Ohio  St.  Rep.,  45  (1871)..  In'aBcertainiDg  allowances  due, 
nnder  such  circumstances,  it  would  of  course  be  necessary  only  to  charge 
for  the  delay  occasioned  in  excess  of  that  required  had  tlie  ship  entered 
the  port  in  a  seaworthy  state.  « 

"Wages  and  provisions  of  the  officers  and  crew,  during  the  conse- 
'*  qaent  and  necessary  inten-uption  of  the  voyage,  occasioned  by  the 
"disaster,  are  a  proper  charge  for  such  proportionate  contribution, 
"  wholly  irrespective  of  the  question,  whether  the  ship  bore  away  for 
"  repairs  to  a  port  of  refuge  outside  of  the  regular  course  of  the  voyage, 
"  or  whether  the  necessary  repairs  were  executed  in  the  port  where  the 
**  disa.ster  occurred.  Masters  may  well  consult  convenience  and  eco- 
**  nomy  in  selecting  the  port  for  making  repairs,  and  if,  in  the  particular 
**  case,  the  master  exercised  good  judgment  in  making  the  selection,  no 
"  interested  party  will  have  any  right  to  complain.'^  Hobson  v.  Lord, 
2  Otto,  397  (1875).    (Justice  Bradley  dissented). 

2  "To render  the  sacrifice,"  voluntary,  "within  the  meaning  of  the 
definition  it  will  be  sufficient  if  the  loss  or  damage  be  in  any  degree  the 
result  of  human  agency."    *'  Star  of  Hope,"  U.  S.  Dis.  Ct.  Cal. 
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general  interest,  the  enhanced  expense-  for  wages  and 
provisions,  is  allowed  in  general  average. 

Certainly  it  is  as  much  an  act  of  will  to  deliberately 
refrain  from  putting  to  sea  and  continuing  the. voyage 
in  an  unseaworthy  vessel,  as  it  is  to  avoid  remaining  at 
sea,  under  the  same  conditions  and  for  the  same  purpose. 

During  Delay  at  Sea  to  Befit. 

But  one  claim  for  contribution  in  consequence  of  a 
delay  at  sea  ever  appears  to  have  come  before  our 
courts,*  and  cases  are  rare  in  practice. 

Mr.  Phillips^  mentions  a  case  of  this  character,  and 
states  that  the  expenses  of  the  delay  were  readily 
admitted  and  paid  by  the  Boston  Underwriters.  Under 
the  ruling  in  Hobson  v.  Lord,  before  referred  to,  an 
expense  of  this  nature  becomes  a  subject  for  contribution, 
although  the  contrary  had  previously  been  decided.' 

Duriiig    detention   at    destination^   after   discharge    and 
deliver g  of  cargo. 

A  claim  of  this  character  can,  of  course,  only  arise  by 
reason  of  an  insurance  contract  between  ship  and  under- 
writers ;  the  discharge  of  cargo  being  sufficient  separation 

1  Brif?  Mary,  1  Sprague,  17  (1842). 

2  PhiUips,  §  1322. 

3  Wages  and  provisions  are  to  be  allowed  in  general  averagu  from  the 
time  when  a  vessel,  in  distress,  alters  her  course  to  seek  a  place  of  safety. 
If  masts  are  cut  away  at  sea,  and  the  vessel  lies  for  a  time  disabled,  and 
afterward  alters  her  course,  and  puts  away  for  a  place  of  safety  to 
refit,  wages  and  provisions  are  not  allowed  in  general  average  during 
the  time  of  such  detention,  but  only  from  the  time  of  altering  her 
course.    Brig  "  Mary,"  1  Sprague,  17  (1842). 
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of  interest  to  debar,  as  to  such  interest,  expenses  subse- 
quently incurred. 

Tliis  question  was  brought  before  our  courts  in  New 
York/  and  the  claim  denied  ;  but  it  becomes  important  to 
Dote  how,  if  at  all,  this  principle  is  affected  by  subse- 
quent cases,  to  review  the  reasoning  of  the  court  in  this 
case,  and  consider  its  value  in  the  light  of  more  recent 
decisions. 

The  only  arguments  used  by  the  Court  for  the  rejection 
of  the  claim  were  these  :  "  But  in  these  cases,"  (referring 
to  Leavenworth  v,  Delafield,  1  Caines  R.,  573,  and 
Walden  v.  Le  Roy,  2  Caines  R.,  263),  **  the  expenses 
"  were  incurred  before  the  vessel  had  arrived  at  her  port 
"  of  discharge,  and  were  necessary  for  the  prosecution  of 
"  the  voyage,  they  were  therefore  incurred  as* well  for 
^*  the  cargo  and  freight,  as  for  the  vessel,  and  expenses 
"  only  of  this  description  can  properly  be  brought  into  a 
"  general  average.     *     *     A  loss  which  does  not  conduce 

I  Dunham  v.  The  Coml.  Ins.  Co.,  11  Johns,  R.,  315  (1814).  A  ship  insured 
from  New  York  to  Liverpool,  and  at,  and  thence  to  New  York,  on  her 
oatward  voyage  received  damage  by  sea  peril,  stranding,  etc.,  sufficient 
to  require,  ui)on  her  arrival  at  Liverpool,  repairs  in  dock,  where  she 
went  after  discharge  of  cargo.  She  was  detained  there  nearly  four 
months  waiting  for  a  berth.  The  plaintiffs  claimed  New  York  as  the 
destination,  and  that  Liverpool  was  a  port  of  necessity ;  while  the  cargo 
wa«  being  unloaded  it  was  a  port  of  delivery,  but  in  the  intermediate 
time  it  was  a  port  of  necessity,  and  that  had  there  been  other  interests 
l)eftide  sliip,  it  would  be  a  clear  case  of  general  average.  The  Court 
denied  the  wages  and  provisions  as  a  subject  of  general  average,  on 
account  of  the  absence  of  cargo  and  freight  to  contribute  and  to  be  bene- 
tit«i,  and  denied  the  ship's  underwriters  liability  on  the  ground  that 
wages  and  provisions  were  not  covered  by  a  policy  on  ship  tackle  and 
faruitare. 

Sjige  V.  Middleton  Ins.  Co.,  1  Conn  ,  239  (1814).  Wages  are  not  due  by 
nnderwriters  on  ship  for  the  services  of  the  crew  in  making  repairs.  "  It 
"*  u  the  duty  of  the  crew  t<o  do  what  they  can  to  prevent  and  repair  the 
"mischiefs  incident  to  the  voyage  without  speciiic  remuneration." 
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"  to  the  preservation  of  ship  and  cargo,  is  not  a  proper 
**  ground  for  an  average  contribution.  *  *  According 
*'  to  this  rule,  it  is  clear  that  the  expenses  for  wages  and 
*'  provisions  during  the  time  the  ship  v^^as  detained  at 
"  Liverpool  cannot  be  brought  into  general  average. 
'^  They  were  not  incurred  for  the  benefit  of  cargo  or 
"  freight ;  and  if  these  expenses  cannot  be  brought  into 
'^  general  average,  I  do  not  sec  how  the  underwriters  on 
'*  ship  are  to  be  made  liable  for  them." 

This  decision,  as  stated  by  the  Court,  is  based  upon 
two  reasons : 

First — Wages  and  provisions  are  only  due  in  general 
average  when  the  expenses  begin  before  the  arrival  at  the 
port,  i.  e^  only  where  there  is  a  departure  from  the 
course. 

Now  this  objection  is  no  longer  tenable  since  the 
decision  in  Hobson  v.  Lord,  but  a  voluntary  interruption 
or  stoppage  in  the  course  of  the  voyage  for  the  general 
interest  is  sufficient  to  authorize  the  allowance. 

Second. — And  more  stress  was  laid  upon  this ;  it  was 
held  that  to  allow  of  general  average,  two  or  more 
interests  must  be  benefited  ;  since  this  decision,  however, 
the  case  of  Potter  v.  Ocean  Ins.  Co.,  has  settled  that  such 
double  interest  is  not  necessary,  but  that  an  expense 
voluntarily  incurred  for  the  vessel  alone,  if  this  interest 
comprised  the  whole  adventure,  was  sufficient  to  vest  the 
expense  wuth    a  general  average  character. 

Hathaway  v.  The  Sun  Ins.  Co.,  8  Bosworth,  33  (1861).  The  wages  and 
provisions  at  Woosung,  a  port  of  refuge,  after  the  cargo  was  dischari^d 
not  to  be  again  reunited  with  the  ship,  were  rejected  from  general 
average.    Approving  Dunham  v.  Coml.  Ins.  Co.,  11  Johns  R.,  815. 
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It  is  true  that  in  Dunham  v.  Cowl.  Ins.  Co.,  the  voyage 
was,  in  one  sense,  completed  ;  but  it  was  only  completed  as 
concerned  the  cargo ;  to  the  ship,  Liverpool  was  but  a 
stopping  place,  and  terminated  a  part  of  the  charter  only. 

Suppose  the  *'  Lincoln"  (Hobson  v.  Lord)  had  been  in 
ballast  merely,  can  we  assume  that  the  rulings  of  the 
Court,  as  to  the  expenses  before  us  would  have  been 
of  a  different  character  ? 

During  detention  to  float  a  Stranded  Ship. 

When  a  ship  is  voluntarily  run  ashore,  the  wages  and 
provisions  of  the  crew  detained  to  float  her,  or  save  the 
merchandise  or  materials  of  the  ship,  are  a  consequence  of 
the  voluntary  act,  and  are  incurred  to  save  property,  the 
loss  of  which  would  increase  the  general  average  contri- 
bution. Under  either  consideration,  the  expense  becomes 
a  proper  one  for  general  average.* 

But  when  the  stranding  is  accidental,  no  allowance  is 
due  for  the  wages  and  provisions  of  the  crew,  as  such,  for 
the  detention  while  stranded. 

Considered  as  salvors,  should  the  position  of  the  asso- 

i  Barker  r.  Balto.  and  O.  R.  R.  Co.,  22  Ohio  St.  R.,  45  (1871).  The 
wage«  and  provisions  (of  a  vessel  Toluntarily  stranded)  during  the 
detention  of  the  crew,  are  a  subject  for  general  average.  Perry  v.  The 
Ohio  Ins.  Co.,  and  Webb  v.  Protection  Ins.  Co.  are  overruled  so  far  as 
in  conflict  with  this  decision. 

Barnard  v,  Adams,  10  How.,  270  (1850).  Where  a  vessel  was  voluntary 
stranded,  the  wages  and  provisions  of  the  crew  while  saving  cargo  and 
TesfleFs  material,  were  allowed  in  general  average  as  a  salvage  charge. 
The  fact  that  the  stranding  was  voluntary  did  not,  however,  appear  to 
effect  the  nature  of  this  expense. 

In  Fireman's  Ins.  Co.  v,  Fitzhugh,  4  B.  Mon.  (Ky.)  160  (1843),  tlie  wages 
and  provisions  of  the  crew  of  a  boat  voluntarily  stranded,  which  was 
floated  and  taken  to  Louisville,  were  held  not  to  be  general  average,  no 
cargo  being  on  board,  but  a  charge  against  the  underwriter  on  ship, 
as  a  part  of  the  expense  of  repair,  for  which  repairs  they  were  liable. 
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ciate  interests  *be  sufficient  to  dissolve  their  contract  of 
hire,  their  services  in  saving  material  and  goods,  are 
entitled  to  compensation,  and  thus,  to  the  extent,  that 
salvage  services  are  a  matter  for  general  average,  become 
a  subject  for  contribution.' 

1  Ga^szam  v.  CLnn.  Ins.  Co.,  6  Oliio,  71  (1833).  In  a  suit  for  the  boat's 
coDtribution  for  wages  and  provisions,  under  an  insurance  policy  on 
time,  the  Court  held  that  the  insurer  was  not  chargeable  with  the  wages 
of  the  crew  while  the  boat  was  detained  by  an  accidental  stranding. 

"  If,  in  case  of  an  accident,  the  crew  be  retained  under  the  original 
**  engagement,  tlien  wages  are  not  an  extraordinary  expense,  and  as 
"  the  crew  were  not  employed  in  consequence  of  the  accident,  tJieir 
*'  wages  and  suHtenance  did  not  result  from  it,  and  cannot  be  charge- 
"  able  upon  tlie  insurer."  This  case  overruled  by  Barker  v.  Bait,  and 
Ohio  R.  R.  Co.,  22  Ohio  St.  R.,  45  (1871),  for  which  see  p.  307. 

Giles  t\  Eagle  Ins.  Co.,  2  Metcalf,  140  (1840).  The  vessel  was  aoci- 
dently  stranded.  The  sailors  boarded  ashore,  working  at  the  vessel  to 
float  her.  After  being  flouted  she  was  taken  to  a  safe  place  and  fitted 
for  sea.  The  Court  held  that  as  the  crew  were  not  discliarged,  and 
worked  as  seamen,  no  wages  or  expenses  for  them  were  to  be  allowe<i 
in  general  average.  This  was  the  case  of  a  fisherman,  she  put  into  a 
harbor  expecting  a  storm,  and  while  thei*e  dragged  her  anchors  and  got 
ashore.  Tlie  crew  were  not  discharged,  but  boarded  on  shore,  and  other 
workmen  were  employed  to  assist  in  getting  her  ofiT.  The  expenses  of 
the  other  workmen  were  held  general  average ;  the  wages  and  provisions 
of  the  sailors  not.  There  was  here  no  voluntary  departure  from  the 
voyage  to  avoid  an  impending  peril.  The  peril  whicli  detained  the 
vessel,  and  made  the  expense  necessary  was  the  stranding  of  the  ves- 
sel. The  service  rendered  to  rescue  her  from  this  peril  being  in  the 
nature  of  salvage,  was  properly  held  to  be  general  average ;  but  the 
mere  lengthening  of  the  voyage  by  detention  at  a  port  to  wliich  ehe 
had  gone  before  she  was  subject  to  this  peril,  was  lield  no  ground  for 
making  the  wages  and  provisions  general  average.  It  should  be  ob- 
served that  the  vessel  did  not  bear  away  to  go  into  the  port  in  distress. 
She  may  be  said  to  have  gone  in  the  course  of  her  voyage,  she  went 
where  it  was  convenient  for  her  to  avoid  an  apprehended  storm,  being 
a  fisherman  not  on  a  definite  voyage. 

Dil worth  t\  McKelvy,  30  Mo.,  149  (1860).  The  wages  and  provisions 
of  the  master  and  crew,  while  saving  the  cargo  of  an  acddentally 
stranded  shii>  were  allowed  as  general  average. 

The  *  Two  Catherines  "  v.  The  Providence  &  W.  Ins.  Co.,  2  Mason,  319 
(1S31).  The  contract  of  the  seamen  is  not  dissolved  by  the  wreck,  but 
the  crew  are  bound  to  labor  to  save  wreck  and  cargo.  They  are  entitled 
tx)  salvage  for  saving  material  after  a  shipwreck,  and  this  is  a  char^^  on 
the  property  saved. 
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Under  Embargo,  or  Capture. 

• 
In  one  of  the  first  decisions  in  this  country  regarding 

wages  and  provisions,  under  embargo,  they  were  rejected 
from  general  average,  being  considered  as  a  particular 
average  against  freight  insurance.*  This  rule  was  fol- 
lowed by  the  two  subsequent  cases  upon  this  point, 
whereas  the  first  case  being  carried  to  the  higher  Court, 
the  decision  was  reversed.' 

It  may,  however,  be  regarded  as  settled  law  (certainly 
in  this  state)  that  expenses  under  embargo,  give  no  right 
ot  general  average  contribution. 

The  distinctions  between  embargo  and  capture,  so  far 
as  regards  the  expenses  of  wages  and  food  of  crew,  are 
not  very  broad  or  marked,  but  the  Courts  of  this  country, 
have  nevertheless  viewed  them  from  different  standpoints. 


»  Jones  V.  In«.  Co.  of  No.  Am.,  4  DaU.,  246  (1803).    2  Penny  v.  N.  Y. 
Ins.  Co.,  3  Caines,  155  (1805).    Brooks  v.  Dorr,  2  Mass.,  39  (1806). 

3  Ins.  Co.  of  JNo.  Am.  v,  Jones,  2  Binney,  547  (1807).  High  Court  of 
Errors,  Penn.,  overruling  Jones  v,  Ins.  Co.,  4  Dallas,  246  (1802).  Where 
it  was  held  that  seamen^s  wages  and  provisions  incurred  during  an  em- 
bargo cannot  be  recovered,  jis  a  partial  loss,  from  an  underwriter  on 
freight,  but  belong  to  general  average.  Tlie  vessel  sailed  from  Havre 
for  Philadelphia,  but  before  she  got  out  of  the  river  was  stopped  ])y  au 
embargo.  When  this  was  removed  they  proceeded  in  safety  to  Phila- 
delphia. It  was  held  that  the  underwriter  on  freight  was  not  liable  for 
wages  and  provisions,  on  the  ground  that  the  freight  policy  simply 
guaranteed  that  the  freight  should  be  earned  by  deliver>%  and  not  that  it 
would  be  a  profitable  earning,  nor  that  the  expenses  of  the  voyage  or  of 
earning  it,  should  not  be  increased.  Rush.  Prest.  said,  "Embargo,  like 
capture,  is  accompanied  with  superior  force,  and  in  both  cases  the 
expenses  are  equally  necessary  to  preserve  the  ship  and  cargo. 
"  An  embargo  is  an  arrest,  a  capture  for  special  purposes,  and  while 
*•  it  continues  may  be  called  a  capture  during  the  pleasure  of  the 
govemmeiit  that  causes  it.  The  expenses  requisite  to  save  her  from 
deatmction,  whether  she  be  under  the  gripe  of  national  force  or  indi- 
yidnal  rapacity,  appear  to  be  equally  unavoidable,  and  must  be  borne 
**  by  all  who  have  an  interest  in  the  preservation  of  the  property." 
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Embargo  has  been  defined  to  be  "  a  restraint  or  pro- 
**  hibition  imposed  by  the  public  authorities  of  a  country, 
"  on  merchant  vessels,  or  other  ships,  to  prevent  their 
"  leaving  its  ports."* 

A  capture  on  the  other  hand  is  *'  a  taking,  or  seizure, 
"  of  the  goods  of  an  enemy,  particularly  at  sea." ' 

Both  it  will  be  seen  arise  out  of  hostilities,  or  the  ex- 

Penny  v.  N.  Y.  Ins.  Co.,  3  Gaines,  155  (1805).  The  charterer  of  a  ship, 
at  so  mucli  a  month,  cannot,  on  an  insurance  on  his  cargo,  recover  the 
extra  sum  paid  during  an  embargo ;  such  expenditure,  not  being  the  sub- 
ject of  a  general  average,  and  not  covered  by  any  words  in  the  policy. 

McBride  v»  Mar.  Ins.  Co.,  7  Johns  R.  431  (1811).  Wage«  and  prov^ons 
on  account  of  an  embargo,  are  not  general  average,  nor  a  charge  against 
the  ship,  but  against  freight  and  freight  insurance. 

Barker  v.  Phenix  Ins.  Co.,  8  Johns  R.  807  (1811).  Where  a  ship  from 
St.  Petersburg  to  New  York  met  with  an  accident  by  sea  peiii,  in 
consequence  of  which  she  put  into  Copenhagen,  from  necessity,  in  order 
to  refit;  it  was  held  that  the  wages  and  provisions  of  the  crew,  the  ex- 
I>ense8  of  unloading,  repairing  and  re-loading,  storage,  etc.,  from  tlie 
time  of  the  accident  until  the  ship  was  again  ready  to  sail  were  general 
averages.  The  wages  and  provisions  were  admitted  up  to  the  time  that 
the  vessel  waa  ready  for  sea,  but  for  the  delay  after  that,  caused  by 
an  embargo,  no  wages  and  provisions  were  allowed.  Saltus  r.  Coml. 
Ins.  Co.,  10  Johns  R.  489  (1818). 

Harrod  v,  Lewis,  1  Martin,  682  (1814).  A  vessel  sailed  from  New 
Orleans  for  Liverpool,  but  in  the  Mississippi  heard  of  an  embargo  laid 
by  the  United  States  Government,  and  returned.  Again  she  sailed, 
and  again,  while  in  the  Mississippi,  heard  of  the  declaration  of  war 
The  shippers  requested  her  return  and  an  abandonment  of  the  voyage, 
\^hich  was  made.  It  was  held  that  there  was  no  liability  of  the  shipper 
to  share  the  expenses  of  the  ship  (wages  and  provisions)  as  general 
average  or  otherwise. 

1  Burrells  Law  Diet. 

*'  If  a  ship  be  taken  by  force  and  carried  into  some  port,  and  the  men 
"  remain  on  board  to  take  care  of  and  reclaim  her,  the  wages  and  ex- 
"  penses  of  the  ship^s  company  during  tlie  arrest,  shall  be  brouglit  into 
**  general  average.  As  the  crew  remain  on  board  during  an  endeavor 
"  to  reclaim  her,  these  expenses  were  incurred  with  the  sole  view  of 
"preserving  the  ship  and  cargo  for  their  proprietors."  Bewes  Lex 
Mercatoria,  p.  150. 

Hurtin  v.  Phoenix  Ins.  Co.,  1  Wash.  C.  C,  400  (1806).  The  expenses  at 
a  port  into  which  a  captui'ed  ship  had  been  carried,  are  considered 
general  average. 
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pectation  of  the  same ;  but  one  is  the  action  applied  to  neu- 
tral nations,  or  people ;  the  other,  the  act  of  a  nation  at 
war,  against  an  interest  of  his  enemy. 

They  are  largely  upon  an  equality,  however,  as  to  the 
expenses  which  each  occasions,  that  is  the  expenses  of 
the  delay. 

These  expenses  are  in  both  cases  forced,  not  voluntary, 
and  may  not  be  distinguished  in  principle  from  the  effect 
of  storms,  or  head  winds.  It  is  here  no  question  of  will, 
even  a  forced  will,  but  merely  as  to  the  power,  and  as  to 
how  far  that  power  is  sufficient  to  enforce  its  decree. 
There  is,  then,  no  voluntary  sacrifice  for  the  general 
benefit,  and  the  .master  might  in  either  case  discharge 
his  crew.  That  he  does  not,  it  is  true,  is  for  the  common 
interest,  but  it  is  also  an  act  obligatory  under  his  con- 
tract. This  view  was  taken  by  the  Supreme  Court  of 
Mass.  in  1817,'  but  is  opposed  to  the  rulings  of  our  state 
Courts  on  the  same  subject. 

1  Spafford  v.  Dodge,  14  Maas.,  66  (1817) ;  see,  also,  tlie  "  Nathaniel 
Hooper,"  3  Sumner,  542  (1838) ;  Watson  v.  Mar.  Ins.  Co.,  7  Johns,  57  ; 
Jamel  v.  Same ;  Ibid,  412;  Douglas  v.  Moody,  9  Mass.  548  ;  Kingston  v. 
Girard,  4  DaU.,  274;  Hurtin  v,  Pheuix  Ins.  Co.,  1  Wash.  C.  C.  400, 
1806.  In  Spafford  v.  Dodge,  it  was  held  that  the  expenses  of  reclaiming 
and  procuring  the  restoration  of  the  ship  and  cargo,  were  general  average, 
bat  the  contract  between  the  crew  and  the  vessel,  not  being  broken  by  a 
capture,  no  wages  and  provisions  were  due  in  general  average  for  the 
expenses  of  the  detentiou.  Jackson,  J.  *'  The  only  case  in  which  this 
"  charge  has  been  allowed  in  an  account  of  a  general  average,  in  our 
"  couita  was,  where  it  was  necessary  to  go  into  port  to  repair  damages 
"  sustained  during  the  voyage  from  perils  of  the  sea ;  and  the  master, 
"  for  that  reason,  voluntarily  sought  a  port  to  refit.  (Citing  Padelford 
**v,  Boardman).  Here,  it  is  to  be  observed,  the  delay  was  voluntarily 
"  incurred  by  the  master ;  the  mind  and  agency  of  man  were  employed 
**  in  producing  it,  and  this  circumstance  is  deemed  essential  in  every 
"  case  of  general  average,  in  contradistinction  to  such  unavoidable  deten- 
"tions  and  losses  as  arise  fiom  accident  beyond  the  control  of  the 
master.  We  see  no  ground  of  distinction,  in  this  respect,  between  a 
temporary  detention,  occasioned  by  a  hostile  seizure,  and  one  which 
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It  would  seem,  then,  that  while  the  expenses  of  delay, 
by  reason  of  embargo,  do  not  entitle  to  general  average 
contribution,  those  occasioned  by  capture,  and  by  the 
efforts  to  obtain  release,  are  to  be  admitted.  Our  notes 
will  show  the  adjudication  upon  the  subject 

Wages  and  maintenance  of  crew  during  a  quarantine, 
however  protracted,  do  not  seem  to  be  subjects  for  general 
average/ 

Allowance  for  these  expenses  is  made  for  ships  in  ballast, 
if  the  facts  are  such  as  to  give  rise  to  an  interruption  of 
the  voyage  of  a  general  average  character.^ 

The  allowance  for  wages  and  provisions,  begins  at  the 
moment  of  departure  from,  or  interruption  in  the  course 
of  the  voyage,  and  continues  until  the  cause  of  the  de- 
tention is  removed^  (whether  by  repairs  of  injuries  to  the 

'*  is  occasioned  by  an  embargo,  or  by  a  tempest  or  other  common  peril 
"  of  the  sea.  If,  upon  such  a  seizure,  the  contract  for  wages  was  dis- 
"  solved,  and  the  mariners  discharged  from  aU  further  duty  on  board 
"  the  ship,  and  if  they  afterward  remained,  under  a  new  contract,  with 
"  the  master,  express  or  implied,  to  assist  in  reclaiming  tlie  ship  and 
"  cargo  for  the  resi>ective  owners,  the  compensation  due  to  them  for 
"that  service  would  be  justly  brought  into  an  account  of  general 
"  average.  It  would  then  be  an  exx)ense  voluntarily  incurred  by  the 
"  master,  for  the  benefit  of  all  concerned  in  the  adventure." 

The  master  of  a  neutral  ship,  which  is  captured,  is  bound  to  remain 
by  the  ship  until  her  condemnation,  or  a  recovery  is  hopeless ;  and  his 
wages  after  the  capture  and  until  the  condemnation,  &c.,  are  a  charge  to 
be  borne  in  general  average,  by  all  the  parties  in  interest.  Willard  r. 
Dorr,  3  Mason,  161  (1833). 

^  Potter  v.  Ocean  Ins.  Co.,  3  Sum.,  27  (1837^.  Bixby  i\  Franklin  Ins. 
Co.,  8  Pick,  86  and  3  Sumner,  46  note  (1828).  Hanse  v.  N.  O.  Ins.  Co„  10 
Louis,  1  (0.  S.),  5  Louis,  379,  N.  S.  (1830). 

2  Barker  v.  Phenix  Ins.  Co.,  8  Johns,  307  (1811). 

3  Henshawe  v.  The  Marine  Ins.  Co.,  2  Caines,  274  (1805).  Wages  and 
provisions  are  the  subject  of  general  average  from  the  time  of  bein^ 
obliged  to  bear  away  to  a  port  of  necessity  in  consequence  of  injuries 
received.    Livingston,  J.,  dissenting. 
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ship,  or  the  rescue  of  the  imperiled  adventure)  or  until 
the  voyage  is  abandoned,  and  the  interests  separated. 


"If  the  ship  arrives  in  a  port  of  disti^ess,  in  a  leaky  condition,  or  in 
"such  a  condition  as  makes  it  necessary  that  she  should  be 
"  diflcharged  for  the  common  benefit,  the  expenses  of  liiring  men  to 
"  pump  and  unload  the  ship,  and  to  remove  the  cargo  from  the  wharf 
"  to  a  warehouse,  the  wharfage  on  the  sliip  before  the  cargo  is  dis- 
"  charged,  the  wharfage  on  tlie  cargo  upon  landing,  and  the  use  of 
"  tracks,  and  labor  in  storing  the  cargo,  are  all  expenses  incurred  for 
"  the  common  benefit,  and  should  be  apportioned  upon  ship  and  cargo. 
"  (Phillips,  Stevens  &  Beneck^,  124).  The  ship  and  cargo  being  sepa- 
*"  rated,  each  interest  thereafter  should  bear  its  own  expense,  except, 
"  indeed,  where  they  are  again  reimited,  and  the  voyage  completed, 
"  where  tlie  expenses  are  adjusted  according  to  the  law  of  the  port  of 
"  delivery.  Such  is  the  nature  of  the  contract  between  the  shipper  and 
"  shipowner,  and  such  is  the  law  applicable  to  such  contract,  that  the 
**  master  must  not  abandon  his  ship  or  cargo  upon  any  ground,  when  it 
*"  is  practicable  for  human  exertion,  skill  and  prudence  to  save  them, 
"  or  any  part  of  them  from  impending  peril.  A  loss  of  the  goods, 
"oansed  by  negligence,  carelessness  or  un skillful ness,  or  any  loss 
"  which  might  liave  been  prevented  by  human  exertions,  is  not  a  loss 
"  by  a  peril  of  the  sea,  which  exonerates  the  master  and  shipowner, 
"  under  their  bill  of  lading,  from  liability.  After  shipwreck  the  master 
"  is  bound  to  exert  himself  to  the  utmost  to  save  the  goods,  and  to 
"  attend  to  their  safe  custody  and  preservation.  In  Cordes  v.  Propeller 
*'  Niagara,  21  How.,  7,  the  Supreme  Court  of  the  United  States  held, 
"  that  the  shipowner  was  liable  for  loss  and  damage  happening  to  the 
"cargo  after  the  ship  had  stranded,  because  the  master  did  not  sufii- 
"ciently  exert  himself  to  prevent  such  loss  or  damage. 


"And  in  King  v.  Shepherd,  3  Story,  358,  the  shipowner  was  held  liable 
"  for  the  loss  or  theft  of  a  keg  of  specie,  happening  while  the  ship  was 
**  stranded  on  the  Florida  reef.  In  like  manner,  tlie  seamen  are  bound  to 
"labor  in  saving  the  materials  and  cargo  of  a  wrecked  ship,  under 
"penalty  of  a  forfeiture  of  their  wages,  and,  according  to  the  laws  of 
*'  Oleron  U  plus  grande  punition.  The  materials  saved  and  the  freight  on 
"the  cargo,  if  the  original  freight  can  be  earned  by  a  transhipment  of 
"  the  cargo  are  both  pledged  to  the  seamen  for  tlieir  wages.  But  although 
"the  master  and  crew  are  thus  bound  to  labor  in  saving  the  cargo,  yet 
"they  are  not  bound  to  do  this,  at  their  own  or  the  shipowner's  ex- 
*'  pense,  after  the  ship  has  become  a  total  wreck  and  no  freight  has  l)een 
"or  can  be  earned.  If,  after  this  event,  the  master  and  crew  labor  in 
"  saving  the  cargo  or  any  part  of  it,  they  do  so  not  as  the  crew  of 
"the  ship  now  lost,  but  as  the  agents  or  servants  of  the  shippers,  being 
"  constituted  such  by  operation  of  law  consequent  on  the  disaster,  and 
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For  delay  by  contrary  winds,  or  where  proper  diligence 
is  not  employed  in  making  repairs,  no  allowance  is  due/ 

Where  the  harbor  into  which  the  ship  enters  is  frozen 
up,  either  at  the  time  of  her  entry,  or  during  the  stay 

**  tliey  are  to  be  paid  by  them  a  reasonable  compensation  out  of  tbe 
*'  merchandise  saved  by  them.  If  they  saved  the  materials  or  materials 
"  and  cargo  together,  the  interest  or  interests  benefited  by  their  services 
"  ought  to  pay  the  expense ;  wages  by  the  day,  at  the  rate  of  their  montlily 
''  wages  and  provisions,  would  always  be  i*easonable,  and  is  the  rule 
*'  adopted  by  the  French  Code.  In  extraordinary  cases  a  small  additional 
**  sum  might  be  rightfully  allowed ;  but  they  are  not,  except  for  very  ex- 
**  traordinary  services,  entitled  to  the  rewards  of  salvors.  Bridges  r. 
"  Niagara  Ins.  Co.,  1  Hall,  428.  2  Phillips  «n  Ins  ,  4  1472.  Wreck  and 
"salvage,  §  149,  Code  de  Commerce,  par  J.  A.  Eogron,  ^  261.  General 
**  average  by  Baily,  124.  Generally,  however,  on  this  coast  the  slight 
*'  services  of  the  seamen  to  the  cargo,  after  the  sliip  is  lost,  are  no  more 
**  than  a  fair  equivalent  for  saving  their  own  personal  effects  by  tbe 
"wreckers;  and  as  to  any  slight  difference,  de  minimis  non  curat  ier. 
**  But  if  they  continue  for  several  days  or  weeks  to  labor  in  saving  the 
"cargo,  as  in  some  instances  they  have  done  on  this  coast,  they  are 
*'  entitled  to  be  paid  by  the  day,  as  above  stated,  out  of  the  cargo  saved 
"  by  them.  The  cargo  is  not  to  be  made  liable  for  any  part  of  the  wages 
"and  provisions  of  the  crew,  during  the  time  they  are  employed  in 
"  getting  off  a  ship  accidentally  stranded. 

"  Some  average  adjusters  in  the  United  States,  make  the  cost  of 
"  wages  and  provisions  a  common  charge,  from  the  time  that  the  ship 
"  being  floated  bears  away  to  go  into  a  port  of  refuge  to  the  time  the 
"  voyage  is  abandoned.  1  have  not  met  with  any  decisions  of  our  Court** 
"  expressly  affirming  or  disaffirming  this  practice.  There  are  very  re- 
"  spectable  dicta  against  it.  Justice  Story  says  "  that  the  expenses  of 
"  going  to  a  port  of  necessity  to  refit,  can  properly  be  a  general  average 
"only  when  the  voyage  has  been  or  might  be  resumed-  If  it  has  been 
"  abandoned  from  necessity,  then  it  is  not  a  case  for  the  applicatioa  of 
"  the  doctrine.  Williams  v.  Suffork  Ins.  Co.,  8  Sum.,  510,  2  Parsons 
"  on  Maritime  Law,  314.  It  appears  to  me  fhat  upon  principle  the  cargo 
"  ought  not  to  be  held  liable  in  general  average,  for  the  wages  and  pi-o- 
"  visions  of  the  crew,  when  the  voyage  is  abandoned  at  the  port  of  neces- 
"  sity,  but  only  when  the  voyage  is  resumed  and  the  cargo  delivered  at 
"  its  port  of  destination."  Judge  Marvin  in  the  case  of  the  "  Ocean  Star" 
and  cargo. 

1  Padelford  t\  Boardmau,  4  Mass.,  549.  (1808.) 
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there,  and  further  detention  is  thereby  caused,  the 
expense  of  the  .enhanced  delay  is  a  matter  of  general 
average.  ^ 

There  must  be  a  delay  ;  when  the  port  of  refuge  is  in 
the  direct  course  of  the  voyage,  nothing  is  allowed 
while  making  such  port/ 


ThorntOD  r.  United  States  Ins.  Co.,  J2  Me.  (3  Fairf.)  150  (1835).  The 
wages  and  provisiong  from  the  time  the  vessel  bore  away,  until  lier 
departure  from  the  port,  were  allowed  in  general  average. 

A  proper  application  of  the  rule  of  contribution  in  regard  to  wages 
and  provisions  would  require  tliat  the  allowance  should  extend  from 
the  time  of  departure  from  the  course,  during  the  delay  at  the  port  of 
distress,  and  until  the  time  that  the  vessel  lias  again  reached  the  port  at 
which  she  deviated. 

TLls  treatment  while  theoretically  correct,  would  lead  to  much  un- 
certainty, and  usually  would  be  of  impossible  application  ;  a  vessel 
in  leaving  her  port  of  refuge  seldom  traverses  the  same  course  pur- 
sued as  in  seeking  and  entering  it.  Possibly  our  rule  works  equitably, 
however,  in  allowing  wages  from  the  moment  of  departure  from  the 
route,  although  the  new  course,  to  a  certain  extent,  advances  the  pro- 
gress of  the  voyage. 


»  Webb  V,  The  Protection  Ins.  Co.,  6  Ohio,  456  (ISat).  Insurers  on  a 
vessel  are  not  liable  for  the  w^ages  of  the  crew  between  the  place  of  acci- 
dent and  of  discharge  on  the  direct  line  of  the  voyage,  nor  for  ordinary 
wages  while  navigating  the  boat  into  a  port  for  repairs. 

Orrock  t?.  The  Commonwealth  Ins.  Co.,  21  Pick.,  456  (1839).  The  wages 
and  provisions  from  the  time  the  vessel  bore  away  until  the  vessel  was 
condemned,  would  seem -to  be  general  average. 

Hall  t'.  Ocean  Ins.  Co.,  31  Pick.,  472  (1839).  Where  a  vessel,  after  en- 
tering a  port  in  distress,  was  condemned,  and  the  voyage  broken  up, 
the  Court  said :  "  It  is  very  clear  that  such  charges  are  not  to  be  put  to 
''account  of  general  average;  they  would  not  be  sustained  for  the 
"  general  good,  but  for  the  particular  benefit  of  the  ship.  The  voyage 
"  was  broken  up,  and  it  seems  to  us  that  the  owner  of  the  ship  must 
"  bear  these  as  he  bears  the  other  expenses  incident  to  the  ship.^' 
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The  allowance  for  wages  is  usually  made  according 
to  the  crew  list,  or  contract ;  the  provisions  being  charged 
in  accordance  with  a  scale  of  prices,  fixed  and  established 
by  local  custom,  varying  more  or  less  among  the  different 
ports  of  our  coast.' 

When  the  master  sails  the  vessel  on  shares,  or  is  paid 
a  percentage  on  the  freight,  the  amount  allowed  for  wages 
is  to  be  based  on  the  usage  of  trade,  and  an  estimate 
made  taking  account  of  the  size  of  the  vessel,  &c.* 

If,  while  transacting  the  business  of  his  ship  at  a  port 
of  distress,  the  master  is  compelled  to  board  ashore,  this 
expense,  less  the  ordinary  allowance,  is  made  good.' 

In  case  of  shipwreck,  the  wages  of  the  masler  of  the 
ship  while  employed  as  the  common  agent  of  all  parties 
in  settling  up  the  business  of  the  wreck,  saving  cargo, 
settling  salvage,  etc.,  are  likewise  to  be  apportioned  in 
the  nature- of  general  average,  upon  the  value  of  all  the 
property  saved.* 

The  adjustment  of  general  average  with  relation  to  wages  and  pro- 
visions  at  a  port  of  necessity,  should  be  regulated  by  the  law  of  the 
country  where  the  detention  takes  place,  and  where  the  expense  is  in- 
curred wliich  constitutes  the  general  average.  Ins.  Co.  v.  Harris,  3  Phila. 
R.,  136  (1858). 

Stores  consumed  while  refitting  are  to  be  allowed  in  general  average. 
Hathaway  v.  Sun  Ins.  Co.,  8  Bosw^,  83  (1861). 

1  In  Bixby  v.  Franklin  Ins.  Co.  (See  8  Story,  p.  48,  note,)  (1828).  The 
provisions  of  the  crew  were  paid  as  master,  $1 ;  mates,  5Cte.,  and  men 
25c.  each  per  day,  the  wages  according  to  the  shipping  papers. 

2  This  treatment  has  been  criticised  with  the  plea  that  only  losses 
sustained  by  some  of  the  associated  interests  are  entitled  to  aUowance, 
whereas  in  this  case  the  shipowner  is  subject  to  no  increased  liability 
for  wages,  only  the  master  losing  by  the  delay. 

3  Orrock  v.  Commonwealth  Ins.  Co.,  91  Pick.,  456  (1839). 

4  Rigby  V.  Cargo,  Ship  "  Mulhouse,"  U.  S.  D.  Ct,  Florida  (1859). 
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Foreign  Legislation  and  Practice. 

Argentine  Eepublic. — The  wages  and  maintenance,  of 
the  captain  and  crew  during  detention  at  an  intermediate 
port  are  allowed  in  general  average.' 

In  practice  the  allowance  is  extended  to  cover  the  entire 
time  of  the  detention,  viz.,  from  the  time  of  bearing  away 
until  the  departure  from  the  port.  The  wages  are  admitted 
according  to  the  crew  list ;  the  rates  of  provisions  by  a  fixed 
scale^ — ^vide  api)endix. 

xVusTRiA. — Wages  and  provisions  expended  in  a  i)ort  of 
refuge  during  a  vessel's  detention  are  allowed  in  general 
average,  if  for  the  needful  repair  of  the  ship,  but  delay  on 
the  cargo's  aceount,  because  of  damage,  etc.,  is  chargeable 
against  the  goods. 

"  Our  Code"  (Napoleon),  writes  Mr.  Artelli,  does  not  allow 
wages  and  provisions  in  general  average,  unless  the  vessel  be 
chartered  by  the  month  (^400,  6*^),  but  this  usage  is  obsolete, 
having  been  ignored  in  almost  all  the  sea  towns  of  the  Medi- 
terranean and  Adriatic.  For  this  reason,  here  also,  they  are 
allowed  in  general  average  from  the  day  of  entering  the 
harbor  np  to  the  time  the  repairs  are  finished." 

"  The  captain's  expenses  and  board  ashore,  when  necessary, 
are  also  a  charge  in  general  average. 

"  Where  the  vessel  is  accidentally  stranded  no  wages  and 
provisions  are  allowed  in  general  average  during  the  time  of 
floating,  because  only  after  the  vessel  is  floated  can  there  be 
a  general  average  adjustment,  the  vessel's  loss  nullifying  any 
general  average  expenses;  because,  further,  the  stranding  was 
a  mere  accident,  and  the  damage  was,  therefore,  not  made 
voluntarily  nor  intentionally.  It  is  the  duty  of  the  captain  to 
try  and  float  the  vessel,  and  we,  therefore,  only  pay  wages  and 
provisions  from  the  moment  the  vessel  enters  the  port  of 
refuge  in  order  to  commence  repairing.  Where  the  stranding 

1  Codigo  de  Comercio  5  1476.9^ 
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is  voluntary  the  exertions  to  float  the  vessel  are  to  be  treated 
according  to  the  practice  regarding  the  expenses  of  putting 
into  a  port  of  refuge,  provided  the  vessel  be  saved.'' 

As  to  the  expenses  of  delay  at  a  port  of  departure,  after 
the  loading  of  the  vessel,  Mr.  ArteUi  writes :  "  If  the  accident 
in  question  has  the  character  of  general  avera^e^  the  port  of 
depa/rture  or  destination  would,  analogically,  be  treated  as 
any  port  of  refuge,  and  the  expenses  of  the  port  by  the 
delay,  the  wages  and  provisions,  etc.,  would  be  admitted  in 
general  average. 

"  No  wages  and  provisions  would  be  allowed  during  the 
delay  at  a  port  of  distress  occasioned  by  the  harbor  becom- 
ing frozen  up,  because  this  delay  is  produced  by  a  mere  acci- 
dent, not  by  a  general  average  sacrifice. 

"  As  a  general  rule  no  allowance  would  be  due  for  delay  at 
sea  to  repair  ship  or  restow  cargo.  Still,  in  an  extraordinaiy 
case,  it  would  be  within  the  discretion  of  the  adjuster  to  con- 
sider whether  or  no  some  allowance  should  be  made." 

Wages  are  allowed  according  to  the  crew  list ;  provisions 
according  to  a  tariff  (vide  appendices). 

Belgium. — The  wages  and  provisions  of  the  ship's  com- 
pany during  any  delay  at  a  port  of  distress,  etc.,  are  rejected 
from  general  average.^ 

If  the  freight  is  insured  the  underwriter  reimburses  the 
shipowner  for  the  wages  of  the  crew  according  to  the  shipping 
agreement,  and  for  the  provisions  according  to  a  fixed  tariff.* 

Mr.Goemaere  writes:  The  wages  and  provisions  of  the  crew, 
during  the  delay  at  a  port  of  distress,  are  allowed  in  general 
average  when  the  ship  is  chartered  by  the  month  (§  400,  6^, 
C.  de  0.) 

The  law  says  they  are  to  be  calculated  during  the  time  of 


1  Cniysmans  Droits  des  Armateurs,  $  51,  note  2.  Memoire  Int.  Genl. 
Avge.  Com.,  p.  42.  2  Cruysmans  RisqueB  de  Guerre,  J  48.  Memoire 
I.  G.  A.  C,  p.  43. 
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repairiug,  but  that  time  is  considered  in  practice  to  be  the 
interval  between  the  day  of  entering  the  port  of  refuge,  and 
the  day  on  which  the  ship  is  able  to  set  sail  again.  No 
wages  and  provisions  would  be  allowed  in  case  of  a  ship  in 
ballast,  nor  for  detention  while  stranded,  whether  intentionally 
or  fortuitously ;  but  in  case  of  floating  and  saving  the  adven- 
ture, the  crew  are  considered  as  workmen,  and  are .  paid 
accordingly. 

No  allowance  would  be  made  for  delay  at  the  loading  port, 
caused  by  an  accident  when  about  to  sail,  nor  for  delay  at  a 
port  of  distress  by  ice,  nor  for  delay  at  sea  to  refit. 

The  wages,  when  allowed,  are  based  on  the  crew  list ;  for 
provisions  an  old  custom  allows  c  ^-j^-  (frs.  2.12)  to  master 
and  mate,  and  c  o.  60  (frs.  1.28)  to  the  other  men  on  board, 
but  if  a  ease  c^me  before  the  Court  it  is  almost  certain  that 
higher  rates  would  be  established.  Cases  of  steam  and  sailing 
vessels  are  treated  alike. 

Brazil. — The  Code  says  the  pay  and  board  of  the  crew 
during  the  forced  detention,  are  general  averages.* 

But  if  the  detention  proceeds  from  a  defect  or  intrinsic  vice 
of  the  cargo,  as  if  the  captain  cairies  merchandise  subject  to 
capture  or  contraband,  the  expenses  during  the  detention 
and  reclamation  are  not  general  average,  but  at  the  charge 
of  the  ship.^ 

The  wages  and  provisions  of  the  ship  are  included  in 
the  general  average,  if,  after  the  voyage  has  commenced,  they 
are  obliged  to  suspend  the  passjige  by  order  of  a  foreign  power 
or  by  reason  of  the  breaking  out  of  a  war,  and  this,  for  all  the 
time  that  the  vessel  and  cargo  are  delayed.^ 

Mr.  Harper,  according  to  Judge  Marvin's  report,  states 
that  the  wages  and  maintenance  of  the  crew  from  the  day 


'  Codigo  Commercio,  §  764.9°, 

2  Viega  II.,  328. 

s  Codigo  de  Corn.,  §  704.17°. 
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the  vessel's  course  was  altered  to  seek  a  port  of  refuge  till 
she  is  again  supposed  to  be  placed  on  the  same  spot,  and  the 
lodgment  of  the  captain  and  crew  on  shore,  if  they  cannot 
remain  on  board,  are  general  average.^ 

The  practice  of  the  different  Brazilian  poits,  so  far  as  we 
can  gather  from  ac^justments,  goes  no  further  than  that  of 
the  United  States,  the  allowance  ceasing  when  the  vessel 
is  ready  for  sea. 

The  allowance  for  wages  is  based  upon  the  crew  list,  and 
for  provisions  upon  the  actual  expenses  incurred. 

Chili. — According  to  the  Code,*  the  salaiy  and  main- 
tenance of  the  crew  in  the  case  of  a  "  forced  arrival  ^  (putting 
into  port)  for  the  common  benefit,  dming  the  time  strictlj' 
necessary  to  satisfy  the  cause  of  the  deviation,  are  to  be 
paid  for  in  general  average ;  but  the  sense  of  the  words 
general  benefit  are  better  understood  when  we  see  that  by 
article  1125,  7^,  the  charges  of  putting  into  port  to  provision 
the  ship,  or  repair  damage  caused  by  tempest  or  other  acci- 
dent of  the  sea,  are  considered  as  particular  charges  to  the 
ship. 

The  law  may,  we  think,  be  thus  stated :  Where  the  devia- 
tion is  occasioned  by  the  need  of  repairing  voluntary  injuries, 
the  wages  and  jnovisions  of  the  crew  are  allowed  in  general 
average.^  Where  the  damages  to  be  repaired  occur  bj^  acci- 
dent or  sea  peril,  but  the  vessel  is  freighted  by  the  month, 
wages  and  provisions  are  likewise  admitted.'* 

In  other  cases  they  are  considered  as  particular  average ;  ^ 
and  the  pay  and  food  of  the  seamen,  dming  the  detention  by 
an  embargo  or  force  major,  whether  the  ship  be  freighted 
by  the  voyage  or  the  month  are  particular  charges,**  as  are  the 
wages  and  provisions  during  an  ordinary  quarantine.^ 

1  Marvin's  Rep.,  p.  46. 

2  Codipo  de  Comercio,  4  1090.14°. 

3  Ibid,  §  1090.14.    4  Ibid,  4  1137.  2^    »  Ibid,  1125.7°. 
6  Ibid,  4  1125.8".    7  Ibid,  1125.10". 
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Denmakk. — Ordinary  wages  aud  provisions  of  the  cap- 
tain and  crew  incurred  in  consequence  of  an  inteiinediate 
detention  at  a  port  of  refuge,  are  allowed  in  general  average. 

Wages  and  provisions  of  the  crew  are  not  admitted  in 
general  average  during  a  detention  at  a  port  of  reftige,  which 
is  caused  by  calms,  contrary  winds,  storms,  or  ice ;  for  the 
captain  and  crew  when  they  have  been  engaged  by  the  "  run," 
aud  the  wages  accordingly  have  not  been  increased  by  the 
detention  at  the  port  of  refuge ;  nor  wages  and  provisions  of 
the  captain  and  crew  at  the  port  of  destination,  even  if  the 
ship  reaches  such  port  under  average.* 

Wages  and  provisions  of  the  master  and  crew,  and  other 
expenses  for  ship  and  cargo  are  allowed  when  an  embargo  is 
put  on  the  ship  after  the  voyage  has  commenced,  or  when 
the  ship  is  in  any  other  way  detained  by  any  government ; 
provided,  however,  the  ship  be  liberated  and  proceeds  on 
the  voyage  with  the  cargo.  If  the  crew,  or  part  of  same, 
could  have  been  discharged,  a  deduction  is  made  for  what 
might  have  been  saved  in  wages  and  pro\a8ious.*^ 

WTiile  there  is  no  contribution  if  the  vessel  is  in  ballast, 
the  wages  and  provisions  are  nevertheless  at  the  charge  of 
the  undenvTiter,  as  in  cases  of  loaded  vessels. 

Where  an  accident  occurs  at  the  port  of  loading  when 
about  to  sail,  and  a  necessary  delay  for  repaire,  &c.,  takes 
place  ;  wages  and  provisions,  if  the  port  of  loading  has  be- 
come  a  real  port  of  necessity,  are  due  in  general  average. 

No  allowance  is  due  for  delay  by  reason  of  the  port  of  refuge 
lieing  frozen  up,  nor  for  delay  at  sea  to  refit  vessel  or  restow 
cargo,  nor  during  the  time  employed  in  floating  a  stranded 
ship,  whether  voluntarily  or  accidentally  stranded. 

Wages  and  provisions  are  calculated  from  the  day  the 
vessel  enters  the  port  of  refuge,  imtil  it  is  ready  for  leaving. 

The  wages  are  allowed  according  to  the  crew  list,  the  pro- 
visions according  to  a  fixed  tariff. 

1  Insurance  Law,  $  16. 

2  Ibid,  $  23. 
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Steauiei's  in  regular  trade  sometimes  allow  higher  wages, 
the  crew  finding  their  own  provisions;  in  such  ca^es  the 
average  stater  will  probably  allow  the  amount  for  wages  and 
victualing  entered  in  the  crew  list. 

The  wages  and  provisions  at  a  port  of  distress  would 
api)ear  to  be  admitted  by  some,  more  as  a  matter  of  expe- 
diency than  as  an  admission  of  principle.  The  Copenhagen 
Delegates  write :  "  We  must  admit  that  it  is  very  dubious 
"  whether  these  expenses,  according  to  the  principles  adopted 
"  with  us,  should  be  admitted  in  general  average.  It  is 
"  incumbent  on  the  owner  to  provide  the  crew  requisite  for 
"  tlie  completion  of  the  voyage ;  that  the  expenses  are  in- 
"  creased  by  the  detention  at  a  port  of  refuge  is,  at  all 
"  events,  a  remote  consequence  of  the  general  average  act."  ' 

ExciLANi). — Monies  paid  for  wages  and  provisions  for  the 
crew  during  the  delay  for  repaire  in  a  port  of  distress,  give 
no  claim  tor  either  general  or  particular  average,  but  fall 
exclusively  on  the  shipowner,  because  he  is  bound  by  the 
contract  of  affreightment,  and  as  part  of  the  consideration 
for  freight  to  keep  a  competent  crew  on  board  from  the 
commencement  to  the  end  of  the  voyage.*-^ 

This,  the  present  practice,  is  based  on  a  decision  of  Lord 
IVIansfield  in  a  suit  brought  against  an  Underwriter  on  hull, 
for  the  loss  of  wages  and  provisions  during  detention  for  re- 
pairs ;  the  claim  was  rejected  on  the  ground  that  the  subject 
matter  of  the  insurance  was  the  ship,  find  that  this  did  not 
cover  wages.'"^ 

1  Reiii.arks  to  Int.  Geiri  Avg.  Com.,  p.  18. 
'i  Anioiild  (4tli  cd.),  vol.  II..  p.  784. 

3  Latewaid  v.  Curling  G.  H.  Sittings,  after  Trinity  (1776).  Park  on 
Ins.  FletcluT  v.  Poole  (1779).  Eden  r.  Same  Sitting,  after  Hil.  (1769), 
MarHhall  on  Ins.,  p.  4f>4.  Plummer  r.  Wildman,  3  M.  and  S.,  4S2  (I8l5). 
Power  V,  Whitmoie,  4  M.  and  S.,  141  (1815).  HaUet  r.  Wigiam,  9  C.  B., 
580  (1850).  Da  Costa  v,  ^ewnham,  3  T.  R.,  407.  Robertson  r.  Ewer, 
1  T.  K.,  127.  De  Vaux  v.  Salvador,  4  A.  and  E..  420.  Sliarp  r. 
Gladstone,  7  East  241.    Dal^lish  v.  Davidson,  5  Dowl  and  R.  6. 

Canada.— The  code  Civil  allows  wages  and  provisions  only  where 
tlie  bearing  away  is  the  result  of  sacrifices  of  ship^s  material.  But  the 
])ractice  is  to  ignore  the  rule  of  the  code  and  follow  the  English  custom. 


POET  OF  EEFUGE  EXPENSES.     323 

From  this,  and  one  or  two  other  decisions  of  the  latter  part 
of  the  last  century,  utterly  inapplicable  to  the  question 
before  us,  for  the  principles  of  general  average  are  not  de- 
pendent upon  the  construction  ot  insurance  contracts,  the 
practice  has  developed,  until  no  exception  whatever  is  made 
towards  allowing  these  charges  as  part  of  the  expenses  of  the 
port  of  distress  to  be  made  good  in  general  average. 

The  better  opinion  of  the  adjusters  is  against  this  rule, 
and  the  equity  of  at  leiist  admitting  these  charges  when  the 
de\iation  arises  from  a  voluntary  sacrifice,  is  readily  con- 
ceded.* 

Finland. — When  a  vessel  is  obliged  to  make  a  port  of 
refuge,  the  wages  of  the  captain,  and  the  pay  and  provisions 
of  the  crew  for  the  time  that  the  impediment  to  tlie  continu- 
ation of  the  voyage  remains,  or  within  the  time  during  which 
it  might  have  been  removed,  are  allowed  in  general  average. 
If  the  voyage  is  terminated  at  the  port  of  refuge,  the  wages 
and  provisions  are  only  allowed  up  to  the  moment  that  the 
breaking  up  of  the  voyage  is  decided  upon.^ 

France. — The  wages  and  maintenance  of  the  seamen 
dimng  the  reparation  of  the  damages  necessarily  sustained 
for  the  conunon  safety,  if  the  vessel  be  freighted  by  the 
month,  are  allowed  in  general  average.^ 

Under  other  circumstances  the  expenses  are  particular 
averages.* 

Wliile  this  is  the  rule  of  the  code,  the  writers  and  the 
Courts  have  not  always  accepted  it,  and  it  has  been  both 
limited  and  extended  by  diflferent  arrets  of  the  Tribunals. 

»  Baily,  pp.  37, 131.  Hopkins,  p.  71.  Abbott  (1850)  p.  609.  L(»wndeH, 
pp.  94, 158, 163.    2  Code  Maritime,  §  133.8". 

3  Code  de  Commerce,  $  400  6«.    4  Ibid.,  §  403,  4^. 

Bat  that  the  loss  of  time  is  not  a  subject  for  general  average  eontribu- 
lion,  see  C'de  Bordeaux,  11  Jan.,  ia'59  (S.  59,  2,  353)  «nd  C'de  Havre,  35 
Mare,  1867.    Mars,  9  Juil,  1834.    DaUoz,  1137. 
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Boulay-Paty  says:  The  labor  of  the  sailors  while  the 
ship  is  repairing,  and  their  wages  and  provisions  while  so 
occupied,  form  part  of  those  expenses  and  exertions  to  which 
the  shipowner  is  bound  by  the  relation  in  which  he  stands  to 
the  owner  of  the  goods.' 

This  would  entirely  exclude  any  allowance,  but  on  the 
other  hand  some  of  the  Courts  have  allowed  the  expense  in 
general  average,  when  the  affreightment  was  made  by  the 
month,^  and  have  charged  it  to  particular  average,  if  made 
by  the  voyage.^ 

While  the  Court  of  Aix  decided  that  even  where  the 
affreightment  was  by  the  voyage,  the  wages  and  provisions 
were  due  in  general  average,  where  the  detention  in  the  port 
of  distress  was  occasioned  by  the  necessity  of  repairing  dam- 
ages volmitarily  inflicted.  The  decision  being  based  on  the 
argument  that  the  effect  may  not  be  of  a  different  nature 
from  the  cause  which  produced  it.^ 

Mr.  Sorel,  in  writing  upon  this  point  says :  In  case  of  a 
forced  relache,  the  wages  and  provisions,  are  admitted  in 
general  average,  if  the  ship  is  hired  by  the  month,  and  in 
particular  average,  if  the  ship  is  hired  by  the  voyage. 

No  allowance  is  made  where  the  vessel  is  in  ballast,  uor 
dming  delay  to  float  a  stranded  ship,  whether  the  stranding 

1  Boulay-Paty  on  Emerigon  Vol.  I.,  p.  619.  Pardessus  Droit  Com.  S, 
§  741,  p.  228.  LemnioDier  Ass.  Marit,  Vol.  U.,  pp.  107,  113.  Prignet,  ^ 
437.    Fremery,  pp.  311,  217. 

Cour  de  Cass.,  30  Jan.,  1856  (D.  56, 1, 133).'  Douai,  Juin,  1862  (S.  63,  2, 
502).  Bordeaux,  30  Juin,  1865  (B.  67,  2,  29).  Ibid.,  29  Dec,  1865  (B.  66, 
1,  33).  C.  d'Aix,  19  Dec,  1823  (24,  1, 12).  Ibid.,  15  Avril,  1858  (58, 1,  330). 
Caen,  20  Nov.,  1828.  Rouen,  19  Juli,  1826.  3  Mai,  1827.  Juil,  1838.  27 
Mai,  1841.  J.  dus,  2,  1841,  110.  26  Nov.,  1841  (2,  42,  49).  15  Mars,  1843 
(41,  2,  41). 

2  S.  56, 1,  631.  Aix,  31  Dec,  1824  (M.  25,  1,  112).  Ibid.,  15  Fev.,  1838 
(M.  29,  1,  70).    Douai,  21  Mai.  1858  (M.  58,  2,  33). 

3  Bord.,  31  Dec,  1865  (B.  66,  1,  34).  Ibid.,  35  Aoftt,  1863  (B.  68,  4,  99) 
et  3  Juin,  1  Dec,  1862.  Cass.,  8  et  22  Juin,  1363  (D.  63, 1,  416).  (S.  ©3,  1, 
34  et  P.  64,  1,  89).  Ibid.,  30  Jan.  1856  (D.  56, 1,  133).  Rennes,  37  Avril 
and  27  Juil,  1860  (S.  61,  2,  29.  D.  61,  2,  38).  Rouen,  13  Oct.,  1851  (M.  80, 
3,  155). 

4  Cour  d'Aix,  31  Dec,  1824  (S.  C.  N.  t.  VII.  M.  25, 1, 112).    Driflfe  case 
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be  voluntary  or  accidental ;  nor  for  detention  at  the  port  of 
loading,  by  an  accident  when  about  to  sail ;  nor  for  delay  at  a 
port  of  distress  by  reason  of  ice ;  nor  for  delay  at  sea  to  refit. 

A\Tien  allowances  are  matie,  they  cover  detention  whik  in 
port 

The  allowance  for  wages  is  in  accordance  with  the  crew  list, 
the  rates  for  provisions,  which  for  steamer  or  sail  are  alike, 
are  at  a  fixed  tariff  (vide  appendix). 

The  reason  given  by  the  French  jurists  for  the  distinction 
between  fi^ightage  by  the  month,  and  that  for  the  voyage,  is 
that  where  the  ship  is  freighted  by  the  month,  the  shipowner 
receives  no  freight  for  the  period  of  detention,  and  is,  there- 
fore, not  bound  by  his  duty  as  shipowner  to  pay  or  provision 
the  crew  during  the  delay,  so  that  the  exiK*nse  caused  by  so 
doing  is  in  such  case,  of  an  extraordinary  nature ;  on  the 
other  hand,  where  the  ship  is  freighted  by  the  voyage,  freight 
is  due  for  the  whole  period  of  detention,  which  is  included  in 
the  voyage,  and  the  wages  and  provisions  are,  in  such  case-, 
an  ordinary  expenditure  to  which  the  shipowner  is  bound.' 

(S.  V.  26,  2, 13).  VasseurB  case  D,  A  vo  Droit  Mar  Conr  de  Roiien,  6  Fev., 
1843.   Jouroal  da  Palais  torn  1. 43,  p.  657. 

When,  by  the  wreck  of  the  vessel,  the  engagement  of  the  crew  is 
ended,  the  services  of  master  and  crew  in  saving  tlie  property  may  be  a 
charge  npon  the  goods  saved.  In  such  case  the  indemnity  due  is  not 
necessarily  to  be  based  upon  the  crew  list,  but  may  be  fixed  by  the  Court 
according  to  the  circumstances  of  the  case.  Mon'l,  pp.  80,  01.  Man. 
Droit  Com.  II.  tt&2.    The  "  Montezuma"  Rouen  Court  of  Apiieal. 

In  Bordeaux  the  practice  is  stated  as  foUows :  AU  the  expenses  in- 
curred by  the  delay  from  the  day  it  has  been  decided,  after  deliberation  of 
the  crew,  that  the  ship' was  to  go  into  a  port  of  refuge,  up  to  the  day  the 
tliip  commences  her  repairs,  and  from  the  day  she  finishes  her  repairs 
up  to  the  day  she  has  come  back  to  the  same  longitude  and  latitude,  or 
about  where  the  first  deliberation  took  place,  are  allowed  in  general 
average.    (Synopsis,  p.  7). 

That  the  wages  and  provisions  of  the  crew,  during  the  detention  in  a 
port  of  refuge,  are  particular  averages,  see  Bonl,  30  Jan.,  1865  (B.  67, 
2. 29),  and  that  when  freighted  by  the  voyage  the  requirements  of  the 
Code  H  403),  demand  that  these  charges  be  particular  average  to  the 
hull.  Bord.,  81  Dec.,  1865  (B.  66,  1,  34).  25  Aout,  1863  (B.  63,  4,  90). 
(3Jain,l  Dec.,  1862). 

^  Pothier  des  Charter  Parties  No.  85. 
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In  practice,  however,  the  wages  and  provisions  are  re- 
garded as  particular  average,  whatever  may  be  the  cause  of 
putting  into  port,  and  whether  the  ship  be  freighted  by  the 
voyage  or  month. 

If  the  freight  is  insured,  as  it  frequently  is  in  France,  on 
the  honor  of  the  underwriter  (its  insurance  being  void  by 
the  Code,  '^  347),  the  underwriter  on  freight  pays  the  wages 
and  provisions  as  an  average  on  freight.' 

Germany. — If  a  vessel  has  put  into  a  port  of  refuge,  for 
the  common  good ;  the  wages  and  provisions  of  the  crew 
during  the  stay,  also  the  expense  of  lodging  the  crew  on 
shore,  if,  and  as  long  as  they  could  not  remain  on  board,  are 
considered  as  general  average.^ 

The  allowance  for  wages  and  provisions  is  limited  to  the 
time  of  detention  in  port,  nothing  being  admitted  for  delaj* 
while  bearing  away;  nor  is  any  allowance  considered  due 
for  detention  by  ice,  ^  or  contrary  winds  after  repairs  have 
been  made  and  the  vessel  is  ready  for  sea. 

If  the  sailing  of  the  vessel  from  its  port  of  loading  be 
prevented  by  an  accident,  wages  and  provisions  are  due  in 
contribution,  according  to  the  custom  of  both  Bremen  and 
Hamlnirg, 

In  Lubeck  and  Stettin,  however,  contribution  for  such  a 
detention,  is  not  due. 

No  reimbursement  is  made  for  delay  at  sea  to  refit  vessel 
or  restow  cargo,  nor  for  detention  while  engaged  in  floating  a 
stranded  ship,  whether  the  stranding  be  voluntary  or  ac- 
cidental. 

According  to  the  Code,  the  same  allowances  are  due  iu 
general  average,  at  the  charge  of  the  underwriter,  as  though 
goods  other  than  those  of  the  shipowner  were  on  board,  and 
Mr.  Kaufmann,  referring  to  this,  considers  wages  and  pro- 
visions at  the  charge  of  the  underwriter,  though  the  ship  be 

1  Cauvet,  §  373.    2  AU^emeines  Handelsgesetzbuch,  §  708,  4°. 

3  According  to  a  decision  of  the  Supreme  Court  of  Germany  tbe  wa^es 
and  provisions  of  the  crew  of  a  vessel  forced  by  ice,  to  make  a  harbor 
of  refuge  as  weU  as  the  port  charges  tliere,  are  due  in  general  average. 
Judgment,  May  17, 1878. 
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in  ballast ;  but,  Mr.  Oraef,  wbile  calling  attention  to  this 
article,  says,  that  the  Bremen  conditions  of  insunince 
(revised  1875)  exempt  the  underwriter  from  this  expense, 
where  the  vessel  is  not  loaded.  By  Hamburg  law,  no  allow- 
ance is  due,  while  by  LUbeckjthe  expense  is  admitted  as  a 
charge  against  the  underwriters. 

Allowance  for  wages  is  based  upon  the  crew  list ;  for  rates 
of  provisions,  see  appendix.  The  rates  for  steamer  and  sail 
are  alike. 

Holland. — The  wages  and  provisions  of  the  crew  during 
the  time  the  vessel  is  compelled  to  remain  in  a  port  of  dis- 
tress, are  by  the  Code,  considered  as  general  average.* 

In  practice  the  allowance  is  made  for  the  time  of  bearing 
away,  as  well  as  for  the  actual  delay  in  port. 

The  wages  and  provisions  are  allowed  for  detention  during 
an  extraordinary  quarantine,*  and  during  detention  while 
waiting  for  convoy.^ 

Allowance  is  also  due  for  the  provisions  and  pay  of  the 
crew  during  the  delay  in  consequence  of  tlie  reclamation  of . 
the  vessel  from  captors. 

If  a  general  average  is  adjusted  when  the  vessel  is  in 
ballast  (vide  p.  58)  the  wages  and  provisions  are  allowed, 
subject  to  the  same  rules,  as  in  cases  of  loaded  ships. 

!No  allowance  is  made  during  a  delay  while  assisting  afloat 
a  stranded  ship,  whether  the  stranding  be  voluntary  or  not ; 
nor  for  delay  at  sea  to  refit  or  restow  the  goods ;  nor  for  de- 
tention at  a  port  of  refuge  by  reason  of  the  harbor  being  frozen 
up,  etc. 

1  Bremen  Conditions  of  InBarance,  §  9. 

2  Wetboek  van  Koophaudel,  §  699.9.  lb.  §  699.22".  3  Abbott  on  ShipK. 
(Perkins  Ed.  1850),  p.  604. 

"  The  wages  of  a  ship  detained  by  an  order  of  state  shall  not  be 
"  brought  into  general  average,  as  in  case  of  capture,  because  in  tlu» 
•*  latter  case  the  crew  remain  to  take  care  of  tlie  vessel  wiiilst  she  is  re- 
clainiin^;  and  these  charges  are  occasioned  witli  the  soU^  view  of 
preserving  the  ship  and  cargo  for  the  proprietors,  but  tliere  is  no 
room  for  such  pretence  in  the  case  of  an  embargo,  as  the  Sovereign 
"  who  lays  it  neither  claims  the  ship  nor  cargo,  but  only  for  political 
"  reasons  prevents  their  immediate  aeparture.  Therefore,  it  cannot  be 
said  that  the  ship^s  company  remained  on  board  to  prevent  an  en- 
tire loss."    Ricard,  p.  279. 


it 
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Regarding  the  admission  of  wages  and  provisions  during 
detention  at  a  port  of  loading :  Mr.  Driebeck,  writes,  that 
allowance  is  due,  if  the  port  of  loading  is  really  to  be  con- 
sidered as  a  port  of  distress.  The  allowance  for  wages  is 
based  on  the  crew  list ;  that  for  provisions  is  fixed  by  custom 
(see  appendix)  and  is  the  same  for  steamer  or  sail. 

Italy. — The  Italian  law,  says  Mr.  Acier,  admits  to  the 
benefit  of  the  owners  the  wages  and  provisions  of  the  crew 
during  the  time  the  ship  is  detained  in  the  port  of  refuge  to 
repair  the  vessel,  whether  the  repairs  are  general  or  parti- 
cular average,  and  whether  or  no  the  cargo  is  discharged. 

The  Code  says  "  the  wages  and  provisions  of  the  crew  in  a 
port  of  refuge  during  the  time  of  the  repairs  necessary  for  a 
prosecution  of  the  voyage,  are  general  average.' 

Here  it  will  be  seen  that  the  allowance  is  restricted  to  the 
time  of  detention  while  in  port,  but  in  practice  it  is  admitted 
from  the  time  of  bearing  away,^  if  the  port  of  distress  be  out 
of  the  route  of  the  voyage.  Sen.  Vallebona  writes,  the 
wages,  etc.,  are  due  during  the  entire  dm^ation  of  the  repair, 
inclusive  of  the  time  employed  in  the  acits  which  precede  and 
follow  the  repairs.  The  only  exception  is,  when  the  repairs 
are  necessary  in  consequence  of  vice  propre  of  the  ship,  or  of 
old  age,  in  which  cases  the  expenses  are  not  refunded  in 
general  average ;  but  no  allowance  is  granted  for  the  time 
occupied,  while  the  vessel  is  loading  nor  for  detention  by  bad 
weather  or  ice,  after  the  repairs  are  completed ;  but  if  the 
harbor  was  frozen  up  before  the  ship  entered  it,  and  there  is 
delay  in  consequence,  wages  and  pro\isions  are  due. 

They  are  allowed  during  detention  to  float  a  stranded 
sliip,  whether  accidentally  or  intentiondlly  stranded,  provided 
the  attempt  to  float  her  succeeds,  "because,''  says  Sen. 
Vallebona,  "  they  are  incidental  to  the  operations  of  repair, 
the  first  act  of  repair  being  the  floating  of  the  stranded 
vessel. 

1  Codice  (li  Comercio,  *  509.11«.     Borsari,  $  1556.     «  Dixon,  p.  134. 
PhiUips,  §  1414.    Parsons  M.  L.  II.,  p.  433,  note  8. 
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They  are  allowed  for  detention  at  a  port  of  loading,  if  the 
voyage  has  begun,  and  the  ship  is  delayed  by  an  accident. 

They  are  also  due  as  against  the  underwriter,  when  the  ves- 
sel is  in  ballast  and  enters  an  intermediate  port^  in  distress ; 
so,  also,  they  would  be  allowed  for  detention  at  a  port  of 
destination,  should  the  ship  and  crew  be  required  to  await 
the  settlement  of  average  matters,  etc. 

When  the  voyage  is  broken  up  at  a  port  of  distress  the 
allowance  runs  from  the  day  of  bearing  away  until  the  break- 
ing up  of  the  voyage  is  decided  upon. 

Wages  and  provisions  are  not  allowed  dming  a  delay  at 
sea  to  refit,  and  no  allowance  would  be  made  to  a  vessel 
entering  port  to  restow  her  cargo,  that  being  a  presumed 
fault  of  the  ship. 

The  wages  are  allowed  according  to  the  crew  list ;  but  if 
the  crew  are  paid  a  part  of  the  earnings,  according  to  the 
freight  determined  for  the  voyage,  they  have  no  right  to  the 
extra  wages  and  victuals  during  the  detention  in  conse- 
quence of  bad  weather  or  for  repairs. 

The  rates  of  provisions  stated  in  the  appendix  are  those 
usual,'  in  very  expensive  foreign  ports,  the  real  cost  would 
be  allowed. 

The  rates  for  provisions  are  the  same  in  both  steam  and 
sail  vessels. 

Norway. — The  wages  and  provisions-  of  the  crew  at  a 
port  of  refuge,  which  are  calculated  for  the  time  during 
which  the  vessel  must  necessarily  remain  in  order  to  have 
the  damage  repaired,  are  included  in  the  general  average ;  * 
in  practice  they  are  extended  to  the  time  employed  in  reload- 
ing. 

Vessels  in  ballast  are  entitled  to  the  same  allowance  as 
though  carrying  cargo.^   No  claim  is  admitted  for  detention 

1  The  Italian  law,  says  Mr.  Acier,  aUows  1*°  fr.  per  day  for  victuals 
eaeh  day  for  every  man  on  board,  officers  included. 

2  Lov  dm  Sofarten,  $  69.8. 

3  Insurance  Plan,  §  $  63,  64. 
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by  an  accident  at  a  port  of  loading  before  setting  sail,  but  if 
the  vessel  had  sailed  and  returned  to  that  port  as  a  port  of 
distress,  the  usual  allowance  is  due.  Allowance  is  not  due 
for  detention  while  setting  afloat  a  stranded  ship  (whether 
the  stranding  was  accidental  or  voluntary)  by  delay  at  sea  to 
repair,  or  by  detention  at  a  port  of  distress  by  the  harbor  being 
closed  by  ice.  The  wages  and  provisions  of  the  crew  during 
the  reclamation  of  the  vessel  from  captora  are  allowed  in 
general  average  if  both  ship  and  cai^go  were  equally  liable  to 
condemnation. 

The  allowance  for  wages  is  based  on  the  crew  list ;  pro- 
visions are  admitted  according  to  fixed  rates,  varying,  how- 
ever, according  to  circumstances.  The  rates  per  steamer  and 
sail  are  the  same. 

The  Average  Stater  takes  into  consideration  the  costliness 
of  the  port  of  refuge ;  in  practice  a  rate  of  30  to  40  cents  per 
day  is,  as  a  rule,  allowed  for  each  of  the  crew,  and  40  to  60 
cents  to  the  captain,  mate,  or  officers.  Engineers  on  steamers 
are  rated  as  officers. 

In  some  of  the  Insurance  Clubs,  the  rates  of  both  wages 
and  provisions  are  fixed ;  thus : 

The  Mutual  Ship  Association  of  Christiana  allow — 

Provisions  ac<;ordinK  to  the  sUted  aiuoimt,  if  it  do  not  exceed  for 
the  master  40  skinings  daily. 

1st  mate  40 
2d      **     80 
The  wages,  according  to  the  agrement  or  crew  list,  if  not  e:cceediDg 
for  the  master  $25  specie  monthly. 
1st  mate  15 
2d       "      10       '• 
Boatmen  and  carpenters,  $10 ;  able  seamen,  $9 ;  ordinary  $6 ; 
sliip  boys,  $3. 

The  code  provides  that  in  case  of  unloading,  of  careening 
the  vessel,  or  of  other  considerable  reparation  of  the  ship,  in 
a  port  which  they  have  been  obliged  to  enter  because  of 
damage,  the  crew  have  a  right,  when  their  wages  are  fixed 
by  the  voyage,  to  an  indemnity  calculated  by  the  month,  and 


POET  OP  EEPUGE  EXPENSES.     331 

computed  from  the  time  that  the  reparation  or  the  discharge 
has  commenced,  until  the  moment  that  the  ship  is  prepared 
to  set  sail. 

If  the  voyage  is  interrupted  in  consequence  of  blockade  or 
embargo,  the  crew  are  paid  for  the  time  of  the  detention. 

In  all  ca&es  the  wages  are  calculated  according  to  the 
contracts.' 

Aside  from  their  wages,  the  crew  would  have,  in  case  of 
wreck,  a  right  to  pay  by  the  day  while  being  employed  as 
salvors,  and  this  is  to  be  deducted  from  the  savings. 

If  the  ship  or  the  cargo  are  captured  and  declared  a  good 
prize,  the  wages  of  the  crew  are  calculated  to  the  time  that 
the  continuation  of  the  voyage  was  deemed  impossible.^ 

Peru. — Wages  and  provisions  of  the  crew,  when  the 
charter  of  the  vessel  is  paid  at  a  fixed  sum  per  month,  are 
allowed  in  general  average  during  the  time  that  the  vessel 
may  be  delayed.' 

When  the  vessel  is  chartered  for  a  round  voyage,  or  carries 
cargo  for  a  fixed  remuneration,  not  dependent  upon  the 
length  of  the  voyage,  wages  and  provisions  are  not  allowed 
in  general  average.  When  wages  and  provisions  are  allowed, 
the  a^uster  endeavors  to  arrive  at  the  actual  outlay  of  the 
shipowners,  dating  the  same  from  the  time  of  bearing  away 
until  the  vessel  again  proceeds  on  her  voyage. 

In  case  of  blockade,  the  Peruvian  law  allows  wages  and 
provisions  in  general  average  without  regard  to  the  mode  of 
hiring  the  vessel.* 

Portugal. — The  wages  and  victuals  of  the  master  and 
crew  during  detention  at  a  port  of  refuge  are  allowed  in 
general  average.*  No  allowance  is  made  while  bearing  away 
for  the  port,  but  only  for  the  actual  delay  while  at  the  port. 

I  Lov.  om  Sofarten,  $  90.    «  Ibid,  §  33. 

3  Codigo  de  Comercio,  §  970.10^    4  See  Code,  $  770. 

*  Codigo  Commercial,  i  §  1&20, 1610.    Power  v.  Wbitemore,  4  M.  &  S., 
141. 
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If  the  captain,  during  the  repair  of  the  ship,  not  being  able 
to  Uve  aboard,  must  board  on  shore,  this  expense  is  likewise 
allowed  in  general  average. 

Russia. — The  wages  and  provisions  are  allowed  in  general 
average  when  a  vessel  seeks  a  port  of  distress  flx)m  the  time 
of  entering  the  port,  until  her  departure  therefrom,  or  until 
she  is  ready  to  sail. 

If  the  vessel  be  in  ballast  no  wages  and  provisions  are 
allowed. 

No  wages  or  provisions  are  allowed  during  the  delay  while 
floating  a  stranded  ship  where  the  stranding  is  accidental ; 
as  to  cases  of  intentional  stranding  the  question  is  not  de- 
cided. 

No  allowance  is  due  for  detention  at  the  port  of  shipment, 
unless  the  ship  had  got  under  weigh.  No  allowance  is  made 
tor  detention  by  ice,  nor  for  detention  at  sea  while  hove  to 
repairing  ship,  restowing  cargo,  etc. 

The  provisions  are  allowed  according  to  the  aeeount  of  the 
master,  if  these  are  considered  reasonable  and  fair.  The 
wages  allowed  are  based  on  the  crew  list. 

Spain. — "  In  practice,''  Mr.  Viniegra  writes,  "  the  wages 
"  and  provisions  during  a  fortuitous  detention  are  always 
"  treated  as  particular  average,  unless  the  vessel  is  chartered 
"  by  the  month,  when  they  are  allowed  in  general  average.** 

According  to  the  code,  when  a  captain,  by  storm,  fear  of 
an  enemy,  or  any  other  unavoidable  accident,  is  obliged  to  go 
into  a  port  and  make  some  stay  there  for  the  purpose  of  re- 
fitting, or  for  his  security,  the  wages  and  provisions  are 
usually  considered  as  a  particular  average.*  If,  however,  the 
vessel  be  fi'eighted  by  the  month,  and  the  bearing  away  for 
an  hitermediate  port  is  to  repair  damages  voluntaiily  sus- 
tained, the  cost  of  maintenance  of  the  crew  is  admitted  as 
part  of  the  general  average.^ 

1  Codigo  de  Comercio,  4  935,  S**  and  4°.    a  Ibid,  ^  98«,  ll^ 
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'^  The  reason  of  this  distinction  consists  in  that,  in  case  the 
freight  is  a<y  usted  for  the  voyage,  the  fieight  agreed  cannot 
be  increased;  in  this  is  comprehended  the  detentiou,  the 
ship-owner  giving  to  the  fieighter  the  service  of  the  crew 
during  the  whole  time,  because  of  the  agreement  made ;  the 
price  tixed  being  based  upon  the  risk  of  the  voyage.  But, 
sometimes  the  fieight  is  settled  by  the  month,  the  ft-eighter 
then  receives  no  fi-eight  for  the  detention,  and  on  that  ground 
need  not  give  the  services  of  his  crew."' 

The  wages  and  keep  of  the  crew  when  the  ship  is  detained 
in  quarantine  are  always  a  particular  charge  of  the  ship.^ 

"  In  case  of  declaration  of  war,  the  captain  shall  continue 
his  voyage  towards  his  port  of  destination,  unless  it  belongs  to 
the  enemy,  in  which  case  he  shall  steer  for  the  nejirest  and 
must  secure  neutral  port,  and  there  await  the  orders  of  the 
8hipi)er.  The  expenses  and  wages  due  during  this  period, 
shall  be  considered  as  general  average."^ 

When,  by  the  closing  of  the  port,  or  other  uuq»voidable 
accident,  the  sailing  of  the  vessel  is  interrupted,  the  affreight- 
ment still  exists,  without  any  reclamation  on  either  side.  The 
charge  of  maintenance  and  pay  of  the  crew  is  considered 
general  average* 

Sweden. — The  support  of  the  crew  while  the  vessel  re- 
mains in  a  port  of  refuge  is  charged  in  general  average. 

These  expenses  are  only  to  be  allowed  for  the  time 
necessary  to  complete  the  repaire  which  may  have  caused 
the  deviation. 

If  the  voyage  ends  at  the  port  of  refuge,  only,  the  ex- 
penses of  bringing  the  vessel  into  port  and  of  maintaining 
the  crew,  until  it  has  been  decided  that  the  voyage  is  to 

1  Com.  Codi|?o  de  Com.  ($  935.3^)  p.  342,  note  5.    3  Codigo  de  Com., 
^  935.6°.      Com.  C.  de  C,  p.  343,  note  3. 
3  Codigo  de  Comercio,  \  773,  and  see  §  780.    4  Ibid  i  769. 
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terminate  at  the  port  of  refuge,  are  to  be  considered  a^ 
general  average.* 

No  average  being  a(\justed  when  a  vessel  is  in  balla&t, 
allowance  for  wages  and  provisions  is  not  admitted. 

Allowance  is  made  for  detention  while  floating  a  stranded 
ship,  whether  voluntarily  or  accidentally  stranded. 

When  an  accident  occurs  to  a  vessel  at  her  port  of  loading, 
when  about  to  sail,  wages  and  provisions  are  sometimes 
allowed  for  the  consequent  detention ;  this  however,  depends 
upon  the  circumstances  of  the  case. 

No  allowance  is  due  for  detention  at  a  port  of  distress  by 
reason  of  the  harbor  becoming  ftozen  up ;  nor  for  any  delay 
at  sea  to  repair  ship,  or  trim  cargo. 

The  rates  of  wages  are  based  upon  the  crew  list,^  the 
allowance  for  provisions  depends  upon  the  prices  ruling  at  the 
port  entered. 

Steamere  and  sailing  vessels  are  treated  alike  in  these 
allowances. 

United  States  of  Colombia. — The  salary  and  main- 
tenance of  the  crew,  in  the  case  of  a  forced  airival  at  a  port 
of  refuge,  made  in  the  commmi  henefit^  but  only  fur  the  time 
strictly  necessary  to  satisfy  the  requirements  which  occa- 
sioned the  bearing  away,  the  dues  of  entering  and  sailing 
from  the  port,  are  general  average.  These  charges,  when 
occasioned  in  consequence  of  rei)airing  paiticular  avei'ages 
are  for  the  ship's  account.^ 

The  wages  and  charges  of  the  hostages,  during  their  deten- 
tion, until  the  liberation  of  the  ship,  or  their  return  home, 
and  the  charges  incurred  in  reclaiming  coiyointly  the  captured 
ship  and  cargo,  and  the  cost  of  officers  and  crew  living  ashoi'c 


I  Sjolagen  $  143,  4°.  2  Ibid.,  %  143,  4  note.  The  captain's  board  ashore 
wlien  he  cannot  remain  on  tlie  vessel  is  also  general  average.    Ibid. 

3  Codigo  de  Coniercio,  §  382.14^.  See  remarks  under  Port  of  Refug« 
Expenses.    <  Ibid,  *  283.2". 
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during  the  detention,  including  their  wages  as  well  as 
provisions,^  the  pay,  maintenance  and  ransom  of  any  sea- 
men, who  while  serving  the  ship,  either  on  sea  or  shore,  have 
been  captured  and  detained  ;^  and  the  wages  and  food  of  the 
erew  while  the  ship  is  expecting  convoy,  or  remains  in  a 
neutral  port  from  fear  of  enemies,  or  because  of  the  blockade 
of  the  place  of  destination  are  included  in  general  average.' 

Uruguay. — The  wages  and  provisions  of  the  master  and 
crew,  while  at  a  port  of  distress,  are  allowed  in  general 
average ;  also  the  board  of  the  captiiin  on  shore  dining  the 
time  he  cannot  remain  on  ship  board.* 

Venezuela. — The  salary  and  provisions  of  the  master  and 
mariners,  during  the  time  that  the  ship  is  obliged  to  remain 
in  the  port  of  arrival  for  the  repair  of  the  damages  whi(*h 
were  deliberately  suffered  for  the  common  advantage  of  all 
interests  are  allowed  in  general  average.* 

The  expenses  too  of  a  detention  while  the  ship  is  ashore 
are  to  be  re-imbursed  the  ship  in  general  average,  and  the 
wages  aud  provisions  of  the  seamen  while  the  ship,  after  the 
beginning  of  the  voyage,  is  detained  by  a  foreign  power,  or 
by  an  unexpected  war ;  during  which  period  the  ship  and 
cargo  are  not  released  from  their  mutual  obligations,*^  likewise 
their,  pay,  maintenance  and  indemnity  when  hurt  or  captured 
by  enemies  while  in  the  service  of  the  ship  and  cargo.^ 

If  the  voyage  is  prolonged  voluntarily,  the  salary  of  the 
crew^,  hired  by  the  voyage,  is  augmented  in  proportion.  ® 
"When  the  harborage  has  been  rendered  necessary  in 
"  order  to  repair  tlie  damages  sustained  by  the  ship,  by 
"  simple  perils  of  the  sea,  the  wages  and  maintenance  of  tlie 
"  crew  during  the  detention  are  at  the  charge  of  the  ship- 
"  owner,  for  the  reason  that  these  damages  have  not  been 

I  Codigo  de  Comercio,  §  283  3".  2  ibid,  ^  283.6^  3  ibid,  §  383.7". 
*  Codigo  de  Comercio,  §  1486.9°.  »  Codigo  de  Comercio,  §  607.10". 
6  Ibid,  J  607.9^    ^  Ibid,  §  607.8.    8  Ibid,  4  }  524,  539,  530,  534. 
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*  caused  deliberately  for  the  commou  benefit.    In  order  that 

*  these  charges  should  be  considered  as  general  average,  it 

*  is  necessary  that  the  damage  requiring  repair  should  have 

*  been  deliberately  occasioned  for  the  common  protection  of 

*  all  the  interests,  because  only  then  does  the  detention 
'  possess  the  character  necessary  to  the  existence  of  common 
'  average.''* 

m 

1  Sanojo  Exposiciou,  vol.  XL,  p.  158,  ^  153. 
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Section  IV. 

SMUuted  Expenses—  Temporary  Repairs  to  Ship — For- 
warding  CargOj  do. 

A  vessel  having  entered  an  intermediate  port  in  dis- 
tress, it  frequently  occurs  that  thcw  facilities  afforded 
at  such  port  are  entirely  inadequate  to  properly  repair 
or  make  good  the  injuries  or  losses  sustained,-  or  are  so 
costly  as  to  make  it  desirable  to  avoid  all  expenditure  not 
absolutely  necessary  until  the  arrival  at  her  destination, 
where  the  required  repairs  can  be  made,  at  more  satis- 
factory and  reasonable  rates. 

In  such  cases  other  expedients  are  adopted  ;  part  of 
the  cargo  may  be  transhipped  into  other  vessels  and  thus 
forwarded  to  its  destination,  and  the  original  ship  more 
safely  continue  her  voyage ;  or  the  cargo  may  be  dis- 
charged and  placed  in  store,  and  the  vessel  proceed  to 
some  neighboring  port  where  the  required  repairs  may  be 
made;  or  by  the  assistance  of  extra  men  at  the  pumps, 
by  the  hire  of  steam-pumps  or  tow-boats,  by  the  employ- 
ment of  a  diver  w^here  a  leak  is  to  be  stopped,  such 
additional  security  may  be  obtained  as  will  justify  a 
master  in  continuing  the  voyage. 

Again,  repairs  may  sometimes  be  made  of  a  temporary 
character  merely,  which  are  of  no  permanent  benefit,  but 
by  means  of  which  the  vessel  is  enabled  to  leave  the  port 
of  distress,  and  the  cargo  as  well  as  the  vessel  is  released 
from  the  loss  by  delay,  or  the  expenses  consequent  upon 
complete  repairs,  should  they  be  made. 

P^xpenses  of  this  character  are  designated  as  "  Sub- 
stituted Expenses,"  and  it  being  shown  that  such  a  course 
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has  saved  greater  loss  or  expense  of  a  general  average 
nature,  they  are  usually  the  subject  of  contribution. 

The  principles  regulating  this  question  clearly  divide 
temporary  repairs,  for  instance,  into  two  classes — "  First, 
when  the  master  elects  so  to  repair,  as  an  economical 
course  to  avoid  excessive  cost  of  complete  repair  at  the 
port  of  refuge,  in  which  case  they  belong  to  particular 
average,  because  adbpted  for  the  benefit  of  the  shipowner 
and  his  insurers.  Second,  when  made  because  full 
repairs  cannot  be  procured  at  the  port  of  refuge,  and  the 
abandonment  of  the  voyage,  unless  pursued  in  an  unsea- 
worthy  vessel,  is  the  alternative ;  in  which  case  such 
repairs  as  are  necessary  to  meet  this  contingency,  and  are 
of  no  benefit  to  the  ship  beyond  the  completion  of  the 
voyage,  are  general  average,  because  incurred  for  the 
equal  benefit  of  all  the  property  at  risk." 

The  mere  costliness  of  replacing  damages  sustained 
can  havq  no  effect  in  the  classification  of  such  expenses; 


Brooks  V.  Oriental  Ins.  Co.  7  Pick,  258  (1828).  When  a  vessel  having 
lost  her  boat  and  caboose,  and  having  her  mainsaU  damaged  in  a  gale, 
repaired  the  sail  at  sea  with  duck  taken  from  the  cargo,  and  purchased 
an  old  boat  and  caboose  at  a  port  of  necessity,  and  upon  her  arrival  at 
home,  sold  the  sail,  boat  and  caboose,  and  procured  new  ones— it  was 
held  that  the  loss  was  a  particular  average;  but  other  repairs  made 
abroad  from  strict  necessity,  to  enable  the  vessel  to  return,  and  which 
were  of  no  value  after  her  return,  were  held  to  come  under  general 
average.  1'his  vessel,  on  a  voyage  from  Boston  to  Brazil,  in  September, 
1825,  encountered  a  gale  and  put  into  St.  Jago,  Cape  de  Verde  I.,  where 
she  made  partial  repairs,  it  not  being  a  suitable  place  for  fidl  repairs, 
thence  sailed  for  Bahia,  Brazil  (where  they  might  have  repaired,  bat  at 
an  expense  much  greater  that  at  the  home  XH>rt  in  Mass. ;  the  master 
tried,  however,  to  obtain  carpenters  to  make  the  repairs,  and  failed  ) 
and  placed  temporary  repairs  upon  the  vessel  and  sailed  for  'Havana. 
There,  the  repairs  could  have  been  made,  but  were  not,  because  of  the 
great  cost.    Putnam,  J.  "  The  expenses  of  the  supplies  and  repairs  of 
"the  damage  in  the  September  gale,  were  of  some  benefit  to  the  ship. 
''The old  boat,  caboose  and  mainsail  were  sold  at  Salem  for  the  account 
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and  it  being  the  duty  of  the  master  to  effect  such  repairs 
as  are  necessary^  if  in  his  power,  no  excessive  cost  of 
labor  or  material  can  authorize  his  ignoring  such  respon- 
sibility, or  occasion  a  contribution .  toward  such  expense 
when  it  is  incurred.*  Hence,  it  will  be  seen  that  when 
repairs  can  be  made,  the  fact  that  they  are  made  at  a 
cost  in  excess  of  prices  prevailing  at  the  place  of  des- 
tination, can  in  no  way  alter  the  nature  of  the  average. 

And  when  complete  repairs  may  be  made,  not  only  at 
an  enhanced  cost  to  the  ship,  but  at  the  cost  to  the  cargo 
also,  for  wages  and  provisions  during  the  delay,  pos- 
sibly warehouse  rent,  discharging,  reloading,  etc.,  the 
action  of  the  master  which  prevents  such  excessive  dis- 
bursements, while  commendable  and  proper,  is  yet  the 
action  of  the  ship's  agent  merely,  binding  the  cargo  in 
nowise  by  any  rule  of  substitution. 

"of  the  owner.    The  expenses  attending  that  disaster  are  therefore  to 
*'be  placed  to  the  account  of  tlie  particular  average.*' 

"But  the  expenses  of  the  repairs  at  Belize  seem,  from  the  evidence, 
*•  to  have  been  of  strict  necessity,  and  were  of  no  value  to  the  ship  after 
"her  return  to  Salem.  They  should  be  charged  to  general  average.  It 
"  L8  objected,  however,  that  the  vessel  might  have  been  completely 
" repaired  abroad,"  (Havana)  "and  the  fact  is  proved,  but  the  repairs 
"  would  very  greatly  have  exceeded  the  complete  repairs  at  Salem.  We 
"think  the  master  had  a  right  to  exercise  a  sound  discretion  upon  that 
"matter,  and  that  the  defendants  are  liable  for  tlie  expenses  of  the 
"  temporary  repairs  of  the  damage  in  the  September  gale,  which  are  to 
"  be  added  to  the  complete  repairs  at  Salem." 

Dyer  r.  Piscataqua  F,  &  M.  Ins.  Co.,  53  Me.  118  (1865).  A  part  of  the 
cargo  sold  by  the  master  at  an  intermediate  port  to  make  permanent 
repairs  of  damage  caused  by  a  peril  passed,  and  not  for  the  benefit  of 


^  There  appears  to  be  one  exception  to  this  rule,  as  in  the  case  of 
i^hip's  disbursements  paid  by  a  bottomry  and  respondentia  loan,  in 
which  caise  the  cargo  may  be  looked  to  for  any  deficiency  of 'the  vessel's 
value  to  make  good  the  advance.  This  question  will  be  dealt  with  in 
the  chapter  on  **  Cost  of  Funds." 
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"  If  the  owner  of  any  portion  of  the  cargo,  even  after 
'*  a  peril  has  occurred,  and  after  a  series  of  measures 
'*  to  avert  it  has  been  commenced,  can  succeed  in  so 
*'  separating  his  own  property  from  the  rest  that  it 
^^  is  no  longer  in  any  sense  at  risk,  he  cannot  be  held 
"  liable  to  contribute  to  the  expenses  subsequently  in- 
*^  curred.  But  in  order  rightly  to  apply  this  rule  it  is  ne- 
^^  cessary  to  ascertain  the  full  scope  of  the  term  '  at  risk/  " 

aU  parties,  is  excluded  from  general  average.  Danforth,  J.  "The  con- 
"  elusion  to  which  we  come  upon  the  first  point,  is  more  fully  illustrated 
"  and  confirmed  by  the  principles  applic^ible  to  the  second  point  raised 
**  by  counsel,  by  which  it  is  claimed,  that  if  the  defendants  are  not  liable 
"  as  for  a  total  loss  for  the  full  value  of  the  proiMjrty  sold  at  Havana, 
'*  they  are  at  least  responsible  for  the  proportion  of  the  general  average 
"  which  the  whole  cargo  would  be  subject  to,  if  an  average  bad  been 
"  made  up  at  Havana.  This  depends,  of  course,  upon  whether  the  goods 
"sold  were  chargeable  to  general  or  particular  average.  If  to  the  for- 
"  mer  it  would  seem  to  follow  that  the  Underwriters  would  be  liable. 

"  And  here,  again,  arises  the  question  already  considered :  was  the 
"  sale  caused  by  a  peril  of  the  sea  f 

"  It  should  be  remembered  that  the  peril  of  the  sea  was  passed,  the 
"  damage  had  been  done,  and  still  the  cargo  was  safe.  Now,  to  make 
"  property  a  subject  of  general  average,  it  must  have  been  sacrificed  to 
"  avoid  an  impending  peril,  and  for  the  benefit  of  all  concerned. 

"  In  this  case  it  was  sold  to  repair  damage  caused  by  a  peril  passed, 
"  and  not  for  the  benefit  of  all  parties,  but  of  one  only.  As  we  have 
"already  seen,  it  was  the  duty  of  the  shipowner  to  make  these  repairs, 
"  and  what  is  quite  as  important  in  its  liearing  upon  the  question  undt^r 

consideration,  the  repairs  made  were  permanent,  such  as  were  needful 
*  to  the  vessel,  and  of  which  the  owner  finally  had  the  sole  benefit.    If 

the  repairs  had  from  the  necessities  of  the  case  been  merely  temporary 
"  in  their  nature,  made  for  the  sole  purpose  of  enabling  the  vessel  to  pro- 
"  ceed  to  a  place  of  safety,  or  where  repairs  could  be  made  to  better  ad- 
"  vantage,  or -if  the  money  had  been  raised  to  pay  the  expenses  caased 
"  by  detention  on  account  of  a  peril  insured  against,  such  as  wages  and 
"provisions  of  seamen,  loading  and  unloading  of  the  cArgo,  or  any 
"  other  things  for  which  the  owners  of  the  vessel  received  no  particular 
"  advantage,  but  which  were  alike  beneficial  to  aU,  and  contracted  to 
"  avoid  threatening  danger,  such  repairs  and  expenses,  and  the  cargo 
"  necessarily  sold  to  pay  for  such,  would  undoubtedly  be  the  subject  of 
"general  average.  This  distinction  properly  applied,  it  is  believed, 
"  will  reconcile  all  the  authorities  upon  this  question,  although  they  are 
"  apparently  somewhat  contradictory." 


tt 
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"  Physical  destruction,  or  direct  physical  injury  to  the 
"  ship  or  cargo  itself,  is  not  the  only  risk  to  which  prop- 
**  erty  so  situated  is  exposed.  Its  value  depends,  or  at 
"  least  is  supposed  to  depend,  in  some  degree  upon  the 
"  successful  prosecution  of  the  voyage. 

"  Whatever  threatens  the  voyage,  therefore,  is  a  peril 
*^to  the  entire  property.  Until  that  is  broken  up,  unless 
"  the  property  claimed  to  be  exempt,  is  not  only  sepa- 
"  rated  from  the  rest,  and  put  in  a  place  of  safety,  but 
"  entirely  disconnected  with  the  enterprise,  it  must  be 
"regarded  as  still  at  risk  and  liable  to  contribute.  If 
"  the  voyage  is  not  abandoned  and  the  property,  althopgh 
"  separated  from  the  rest  and  removed  from  the  ship,  is 
"  still  under  the  control  of  the  master,  and  liable  to  be 
"  taken  again  on  board  for  the  purpose  of  being  carried 
"  to  its  destined  port,  the  relations  of  the  several  owners 
"are  in  no  respect  changed.  The  common  interest 
*'  remains,  and  whatever  is  done  for  that  common  interestj 
"  must  be  done  at  the  common  expensed  * 

In  988  Bags  of  Salt,  3  Bias.  819.  (1870),  it  was  held  that  the  injuiy  to 
tile  rudder  being  fairly,  chargeable  to  common  perils  of  tlie  sea,  the 
carrier  was  not  protected  by  the  exceptions  in  his  bill  of  lading,  and 
c<nild  not  charge  the  consequences  against  the  cargo.  Having  reached  a 
port  of  safety,  and  it  being  practicable  for  him  to  gain  a  neighboring 
harbor  of  repair,  the  exjienses  of  towing  the  ship  to  her  destination, 
incurred  by  tiie  master,  could  not  be  charged  pro-rata  against  the  cargo. 
To  compel  the  cargo  to  contribute  to  the  towage,  it  must  be  shown  that 
this  was  the  only  reasonable  alternative  left  to  the  master,  and  the 
RoandnesB  of  his  judgement  may  be  questioned  by  the  owners  of  the 
cargo.  More  certainly  when  no  impending  peril  required  a  hasty,  and 
hence  may  be  inconsiderate  conclusion.  And  see  The  "  Dispatch,^'  5 
Western  Law  Monthly,  209. 

"  From  this  statement  it  wiU  be  seen  that  a  very  large  part  of  the  ex- 
"  penses  was  incurred  for  the  permanent  repair  of  the  vessel,  and  as 
"  such,  ultimately  chargeable  exclusively  upon  the  ship  in  an  acljust- 
"  ment  as  between  ship  and  cargo."  Judge  Choate  in  the  case  of  the 
"  Julia  Blake.^    U.  S.  Dis.  Ct.  (N.  Y.),   8^9.  • 

1  Nelson  r.  Belmont,  21  N.  Y.  86.  * 
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The  language  of  this  case,, which  has,  in  practice,  fre- 
quently been  applied  to  questions  of  temporary  repair, 
is,  we  think,  as  far  as  regards  the  consideration  of  that 
question,  much  too  broad  ;  applied  to  the  question  then 
before  the  Court,  it  may  have  been  pertinent  and  proper. 
Cargo  may  have  been  discharged  at  an  intermediate  port 
into  which  the  ship  has  entered  for  repairs,  and  be  solely 
and  entirely  dependent  upon  this  vessel  for  the  purposes 
of  transportation.^  In  these  days  of  telegraphic  com- 
munication, such  situations  are  of  comparatively  rare  oc- 
currence, and  yet  the  case  may  be  readily  imagined  where 
the  delay  necessary  to  procure  another  ship  would  prove, 
not  simply  prejudicial,  but  destructive  ;  still  it  would 
hardly  be  contended  that  the  cost  of  the  full  and  com- 
plete repairs  there  placed  upon  the  ship  should  be  bonie 
in  common,  though  equally  beneficial  to  these  interests ; 
nor  could  it  be  held,  with  any  justice,  that  the  ex- 
cess cost  of  these  repairs  over  their  value  at  the  place 
of  destination,  being  of  no  eventual  benefit  to  the  ship- 
owner alone,  but  inuring  equally  to  the  benefit  of  vessel 
and  cargo,  should  be  borne  by  all,^  it  being  a  well 
settled  principle  of  law  that  particular  average  repairs 
cannot  change  in  character  by  reason  of  any  increase  or 
diminution  of  their  cost,  but  are  always  to  be  judged 
according  to  the  nature  of  the  damage  on  account  of 
which  the  disbursement  is  made. 


1  Judge  Smith  in  Walthew  v,  Mavrojani,  L.  R.,  5  Excli.  IIC;  39  L.  J. 
(Exch)  81.    2  Emerigon,  p.  482. 

"  The  hire  of  anchors,  cables,  boats,  and  other  noceasary  apparatus 
"  for  temporary  purposes  in  making  the  repairs,  are  aU  to  be  taken  into  the 
"  account"  of  general  average.  The  "  Star  of  Hope,"  9  WalJ,  303.  Potter 
V.  Ocean  Ins.  Co..  3  Sumner,  43.  The  Brig  "  Mary,"  1  Sprague,  18. 

In  Hathaway  v.  Sun  Mutual  Ins.  Co.,  8  Bosworth,  33  (1861),  temporary 
repairs  were  allowed  in  net  partial  loss. 
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Upon  what  theory,  then,  can  expenditures,  because  of 
sea  damage,  ever,  if  at  all,  be  entitled  to  general  average 
reimbursement  I  Upon  the  liability  of  the  ship-owner 
to  repair  his  ship,  and  upon  the  proper  consideration  of 
the  extent  and  limitation  of  such  liability. 

It  is  the  ship-owner's  duty  to  undertake  the  voyage 
entered  upon  with  a  seaworthy  vessel ;  it  is  equally  his 
duty,  should  this  stale  of  seaworthiness  be  disturbed,  to 
restore  it  if  possible,  and  (as  far  as  concerns  the  direct  cost 
of  repair)  to  restore  it  at  his  sole  expense.     If,  for  ex- 
ample, a  vessel  at  sea  carries  away  a  spar  or  a  sail,  the  * 
supplies  of  the  ship  are  naturally  looked  to  to  replace 
the  loss,  and  such  replacement  gives  no  right  to  contri- 
bution, though  the  cargo  be  equally  interested  with  the 
ship  in  such  restoration  and  consequent  return  of  security ; 
for  the  articles  used  in  the  replacement  were  supplied 
and  carried  for  that  very  purpose,  they  were  bought  by  the 
freight.    But  spars  cut  to  fish  a  mast,  or  used  to  erect  jury 
masts,  hawsers    destroyed   for   the    construction  of   a 
temporary  rudder,  though  the  peril  be  no  greater,  are 
entitled  to  contribution,  the  purposes  to  which  they  were 
put,  being  (considering  their  original  purpose),  a  misuse 
of  them.     The  same  principles  apply  to  the  vessel  as  a 
whole ;  repairs  of  injuries  occasioned  by  sea  peril,  no 
matter  how  expensive  and  no  matter  how  strongly  the 
Eate  of  the  cargo  may  be  bound  up  in  the  ship,  are  solely 
at  the  ship's  charge;  but  by  repairs  we  mean  the  proper 
and  usual  replacement  or  reconditioning  of  damaged  or 
destroyed  parts  of  the  hull  or  appurtenances — certainly 
the  rule  is  not  applicable  to  any  unusual  or  illegitimate 
use  of  the  ship,  whereby,  through  temporary  expedients, 
the  voyage  is  renewed  and  completed ;  such  treatment  of 
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the  ship  is  entitled  to  precisely  the  same  consideration 
as  is  applied  to  spars,  rigging,  etc.,  employed  in  an  unusual 
way,  being  equally  a  sacrifice  for  the  prosecution  of  the 
voyage. 

The  case  of  a  center-board  vessel  sailing  from  Genoa  for 
New  York  thoroughly  illustrates,  we  think,  the  correctness 
of  this  principle.  By  reason  of  injuries  received  during  the 
early  part  of  the  voyage  the  vessel  was  forced  to  put 
back  to  Genoa  for  repairs,  which  it  was  found  must  be 
made  about  her  center-board,  but  no  mechanics  could 
be  found  there  sufficiently  familiar  with  vessels  so 
constructed  to  do  the  work;  and  the  master,  under 
advice,  determined  to  have  the  entire  center-board  taken 
out  and  to  fill  up  the  space  with  solid  timber  bolted  in. 
This  was  done  and  the  voyage  continued.  This  work, 
so  far  from  being  a  benefit  to  the  vessel,  beyond  the 
interest  which  she  had  in  common  with  the  cargo  in 
completing  the  voyage,  was  a  positive  injury,  as  it  was 
utterly  useless  in  making  permanent  repairs,  having  all 
to  be  stripped  off  for  that  purpose,  causing  consideiable 
expense  in  its  removal,  as  well  as  weakening  the  timbers 
by  the  boring,  which  was  done  for  the  purpose  of  bolting 
.  in  the  material  supplied  at  Genoa. 

Can  it  be  contended  that  this  was  such  a  repair  as  the 
shipowner,  under  his  contract,  was  bound  to  make  at  his 
sole  charge  ? 

The  interest  of  the  owner  in  properly  repairing  his 
**  ship,  aside  from  the  obligation  so  to  do  when  under  an 

affreightment,  is  the  interest  of  one  looking  to  the  future 
earnings  of  his  vessel,  earnings  only  possible  by  the  pos- 
session of  it  in  a  seaworthy  state.  The  replacement  of 
damage  or  loss  thus  possesses  a  double  value,  for  not 
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only  does  it  procure  temporary  safety  and  benefit,  but  it 
serves  a  lasting,  legitimate  purpose  until  again  injured  or 
destroyed. 

Not  so  as  to  temporary  repairs,  at  least  such  temporary 
repairs  as  may  appear  entitled  to  contribution,  which 
serve  one  purpose  only,  the  necessity  for  their  subsequent 
removal  being  apparent  at  the  time  of  their  execution. 

When  a  vessel  puts  into  a  port  of  distress  and  there 
tranships  a  portion  of  her  cargo,  is  the  freight  paid  the 
substituted  bottom  an  expense  to  be  contributed  for  in 
general  average  1 

It  may  be  shown  that  the  expense  was  a  substitution, 
beneficial  to  all  parties  as  saving  greater  expenses  which 
might  have  been  incurred,  and  it  may  be  claimed  that 
this  substituted  charge  should  be  apportioned  in  the  same 
way  that  the  greater  expenditure  would  have  been  ;  §r  it 
may  be  regarded  as  an  extraordinary  expenditure  for  the 
general  advantage  of  all  interests  concerned. 

As  a  substituted  expense,  it  has  been  held,  the  claim 
cannot  be  allowed.  There  is  no  legal  principle  by  which 
.expenses  incurred  by  one  course  can  be  apportioned 
according  to  what  might  have  been  the  facts  if  a  different 
course  had  been  adopted. 

"Temporary  repairs  of  damages  arising  from  extraordinary  perils  of 
"the  sea,  made  at  some  intermediate  port  for  the  purpose  of  prosecuting 
"the  voyage,  if  the  damage  to  the  ship  was  of  a  character  to  disable 
"her  and  to  interrupt  the  voyage,  are  the  proper  object  of  general  aver- 
*'  age.  Repairs  in  such  cases  if  necessary  to  remove  the  disability  of 
"  the  ship  to  proceed  on  her  voyage  are  now  everywhere  regarded  as 
"  Uie  proper  object  of  proportionate  contribution,  but  expenses  incurred 
"  for  repairs  beyond  what  is  reasonably  necessary  for  that'purpose  ni<5 
"  not  so  regarded,  because  it  is  the  duty  of  the  owners,  except  in  case 
**  of  disaster,  to  keep  the  ship  in  a  seaworthy  condition."  Hobaon  v. 
Lord,  2  Otto,  397  (1875) ;  "  Star  of  Hope,"  9  WaU,  236  (1869). 

Oaes  V.  Eagle  Ins.  Co.,  2  Metcalf,  140  (1840). 
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Aside  from  the  speculation  as  to  different  facts  and  cir- 
cumstances, which  seems  hardly  open  to  us,  when  we  con- 
sider that  the  action  of  the  master  is  finally  conclusive 
when  made  honafide^  it  is  more  than  questionable  where 
a  less  expensive  course  is  open  to  the  master,  whether 
the  more  costly  expenditure  may  be  made. 

The  master  must  act  for  the  best  interests  of  all  con- 
cerned, as  though  all  the  interests  were  the  property  of 
one  owner.  If  he  is  not  entitled  to  serve  any  one  interest 
in  preference  to  another,  to  what  extent  can  he  claim  the 
merit  of  saving  such  extra  cost  and  charges,  by  avoiding 
a  course  that  was  not  open  to  him  ? 

This  view  of  the  case  may,  however,  lead  to  a  contrary 
conclusion.  Upon  what  principle  but  upon  that  of  sub- 
stitution does  the  whole  question  of  general  average 
rest  ?  It  is  this  very  duty  of  the  master  to  ignore  any 
intdfest  in  particular,  to  act  for  all  as  a  whole,  that  would 
appear  to  fix  the  liability  of  the  different  interests  for  the 
substituted  expenses  as  for  general  average.  That  the 
master  may  not  be  forced,  or  in  any  way  influenced,  to 
benefit  one  interest  by  the  sacrifice  of  another,  the  law 


Where  a  vessel  puts  into  a  port  of  distress  and  there  tranships  a  por- 
tion of  her  cargo,  the  freight  paid  to  the  substituted  bottom  is  not  an 
expense  or  loss  to  be  contributed  for  in  general  average.  The  cost  of 
such  transhipment  cannot  be  charged  in  general  average  on  the  ground 
that  it  was  an  expenditure  which  the  master  had  the  right  to  incur  by 
landing  cai*go  and  repairing.  These  principles  apply  to  the  cafie  where 
a  portion  of  the  cargo  is  transhipped  on  a  substituted  bottom,  and  the 
residue  is  carried  to  its  destination  by  the  original  bottom,  as  well  a^ 
the  case  of  a  total  transhipment.  The  Court  quoted,  with  approval, 
from  W^ilson  v.  Bank  of  Victoria,  L.  R.  3  Q.B.aOS  (1867) :  "  We  think  tliat 
"  the  exi)enses  actually  incurred  must  be  apportioned  accoriting  to  Uie 
**  facts  that  actually  hapi>ened,  and  that  there  is  no  legal  principle  on 
**  whieh'tliey  can  be  apportioned  according  to  w^hat  might  have  been 
"  the  fact,  if  a  different  course  had  been  pursued.^'  Hugg  v-  Baltimore 
&  Cuba  S.  &  M.  Co.,  35  Maryland,  414  (1873). 
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of  general  average  makes  it  a  matter  of  indifference  as  to 
whose  particular  interest  is  sacrificed. 

It  is,  of  course,  necessary  to  inquire  as  (o  what  services 
and  expenses  are  due  under  the  terms  of  the  bill  of 
lading ;  but  to  say  that  it  was  the  master's  duty  to  adopt 
the  cheapest  course,  that  great  expense  and  delay  is  not 
open  to  him,  is  to  apply  a  rule  that  is  pertinent  to  all 
cases  of  general  average  sacrifice.  It  is  the  duty  of  the 
master  to  adopt  the  most  economical  method  open  to  him 
to  renew  the  voyage,  but  that  it  is  his  duty  to  do  this 
solely  at  the  expense  of  the  ship  does  not  necessarily 
follow.  An  expense  that  is  not  in  the  nature  of  parti- 
cular average,  that  benefits* equally  the  whole  adventure, 
should  generally  be  borne  in  common.  When  the  pro- 
bable cost  of  full  repairs,  the  cost  of  delay  and  of  ware- 
housing, etc.,  can  be  fairly  ascertained  or  approximated, 
the  expenses  that  are  incurred  for  the  prevention  of  this 
greater  cost  should  be  apportioned  and  borne  as  would 
the  more  serious  charges  had  they  been  incurred. 

The  question  of  *' Substituted  Expenses"  can  hardly 
be  regarded  as  settled.  The  decisions  of  our  Courts,  it 
will  be  noted,  favor  the  treatment  of  temporary  repairs 
as  general  average ;  whereas  other  charges  incurred  in 
the  nature  of  a  substitution  would,  under  the  ruling  in 
Hugg  V.  The  Baltimore  &  C.  S.  &  M.  Co.,  be  rejected 
therefrom. 

In  New  York  our  practice  is  in  some  respects  at 
variance  with  this  aspect  of  the  law.     Regarding  the 

"  The  Bocrifice  or  exi>ense  must  indeed  be  for  tlie  commou  benefit,  in 
"order  to  bring  it  within  general  average,  and  repairs  on  the  sliip 
"  which  are  necessary  to  the  vessel  to  perfoim  the  contract  of  affreight- 
"  ment,  and  which  inure  to  his  benefit  by  increasing  the  permanent 

value  of  the  vessel,  are  not  a  subject  Of  contribution."  Gage  v,  Libby, 
14  Allen,  361  (1867). 


<« 
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cost  of  temporary  repairs  no  uniform  practice  exists. 
The  more  general  and,  we  consider,  the  better  opinion 
regards  such  repairs  as  were  necessary  to  remove  the  dis- 
ability of  the  ship  for  the  further  prosecution  of  the 
voyage,  and  which  were  of  no  permanent  benefit  beyond 
this,  as  subject  to  contribution.  This  view  is  held  by  our 
writers'  and  sustained  by  the  courts.*  Other  expenses  at 
the  port  of  distress — of  divers  examining  bottom,  stopping 
leak,  etc.,  tow  boats,  hire  of  help  to  pump,  etc.,  etc.,  are 
usually,  by  consent  and  as  a  matter  of  expediency,  admit- 
ted in  general  average. 


Foreign  Legislation  and  Practice. 

Argentine  Republic. — ^Vessel's  material  used,  cut  and 
destroyed,  in  an  employment  for  which  it  is  not  intended,  and 
for  the  general  benefit,  is  to  be  contributed  for  in  general 
average. 

AusTBiA. — The  cost  of  temporary  repair  to  ship,  of  divers 
examining  ship's  bottom,  stopping  leak,  etc.,  or  the  loss  or 
expense  in  consequence  of  forwarding  cargo  by  other  vessels 
to  avoid  the  cost  of  discharging,  storing,  etc.,  is  allowed 
in  general  average.  If  the  lighterage  of  part  of  the  cargo 
of  the  original  vessel  be  done  for  the  common  safety, 
in  order  to  carry  the  goods  to  their  destination,  that  would 
be  general  average.  If,  however,  this  is  done  because  the 
ship  was  wrecked  or  disabled  by  some  accident,  neither 

1  Phillips  OD  Ids.,  i  1800.  Ibid  in  Stevens  &  Benccke,  p.  167,  note. 
Dixon,  p.  141,  Handbook,  p.  95,  and  see  Lowndes,  8d  ed  ,  p.  381,  note. 
Parsons,  M.  I.  vol.  II,  pp.  264,  895 ;  Ibid  M.  L.,  toL  I,  p.  398. 

In  Boston,  and  we  believe  in  S{in  Francisco,  the  same  practice  exists. 

8  Cases  cited. 
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ogginal  nor  substituted  freight  enters  into  general  average. 
Expenses  of  particular  average  repairs  are  to  be  paid  by  the 
interest  which  is  benefited ;  but  here,  too,  there  may  be 
extraordinary  cases  in  which  such  expenses  would  have  to 
be  taken  into  consideration  de  aquo  et  hono;  for  instance,  if 
through  an  extraordinarily  long  warehousing  of  the  cargo  the 
goods  would  suffer  if  not  cared  for,  there  might  be  some 
allowance  made  for  the  cost  of  such  preservation  in  general 
average. 

Belgium. — The  expense  of  a  temporary  repair  of  vessel 
at  a  port  of  distress,  the  loss  or  expense  of  forwarding  a  por- 
tion of  the  cargo  by  another  vessel,  or  the  expense  of  divers 
examining  a  ships'  bottom,  stopping  leak,  ete.,  all  with  the 
view  of  avoiding  the  expense  and  delay  involved  in  the  dis- 
charge and  storage  of  cargo,  etc.,  are  treated  as  a  matter  for 
general  average  contribution. 

The  mere  costliness  of  particular  average  repairs  is  never 
subject  to  general  average. 

The  expense  of  forwarding  a  portion  of  the  cargo  by 
another  vessel  when  the  original  ship  cannot  carry  it  on,  so 
far  as  this  expense  exceeds  the  fii-st  freight,  is  admitted  in 
general  average. 

BRAZiL.-r-Where  the  repairs  to  tlie  vessel  cannot  be  made, 
the  captain's  duty  is  to  forward  the  cargo  by  other  vessels 
without  demanding  any  increase  of  ft-eight.  If  no  other  craft 
can  be  obtained  only  pro  rata  freight  is  due.^ 

Chili. — No  rule  in  the  Code. 

Denmark. — Any  expense  at  a  port  of  refuge  which  clearly 
saves  other  charges  of  a  general  average  character  is  admitted 
as  entitled  to  contribution. 

1  Codigo  de  Commercial,  §  614. 
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Thus  temporary  repairs  to  the  ship,  expenses  of  divers  ^- 
aiuining  vessel's  bottom,  loss  or  expense  of  forwarding  cargo 
by  other  vessels,  all  in  order  to  avoid  the  cost  of  discharging, 
storing  and  reloading  cargo,  and  the  expenses  of  delay  to 
repair,  are  general  average  charges. 

Extra  costliness  of  particular  average  repairs  at  a  port  of 
refuge  is  never  general  average. 

England. — ^W^hen  a  vessel  is  temporarily  repau-ed  at  a 
port  of  refuge,  in  order  to  avoid  the  extra  expense  of  dis- 
charging and  storing  cargo,  which  would  be  necessary  to 
eftect  permanent  repairs,  the  expense  is  at  the  charge  of  the 
shipowner  as  much  as  though  the  repairs  had  been  perma- 
nent in  their  nature.* 

Temporary  repaus  were  at  one  time  regarded  as  a  "  sub- 
stituted'^  expense,  and  were  divided  over  the  different  in- 
terests of  vessel,  cargo  and  freight,  in  the  same  proportion 
that  the  costs  and  expenses,  avoided  by  the  substitution, 
would'  have  been  charged. 

But  in  the  case  of  Wilson  v.  The  Bank  of  Victoria,*  it  was 
decided  that  it  was  the  duty  of  the  master  to  adopt  the 
cheapest  course  practicable,  and  hence,  as  there  was  np 
"alternative,"  no  claim  could  be  made  in  general  average 
for  the  cost  of  temporary  repau-s. 

The  charges  of  hulk  hire  at  a  port  of  refuge,  of  pumping 
the  vessel  on  the  renewed  voyage,  the  hire  of  another 
vessel  to  carry  on  part  of  the  cargo,  or  the  cost  of  towing 
the  disabled  ship  forward,  whereby  greater  expenses  «ire 
avoided,  arc,  however,  regarded  as  substituted  charges,  to  be 
borne  as  would  the  expenses  saved  by  this  course. 

Finland. — No  rule  in  the  Code.  ^ 

HopkiDS,  p.  69.  Amould,  VoL  II  p.,  p.  p.  761-783.  Daily,  p.  114,  Abbott 
on  Shipping  (Perkins'  Ed.,  1850),  p.  598. 

1  Rope  and  spars  used  to  fish  a  mast  (while  at  sea)  are  subject  to  con- 
tribution. 

2  2  L.  R.  Q.  B.  203.  In  order  to  avoid  the  expenses  of  discharfcinf? 
Giir^o  and  makiuj?  repairs,  and  the  long  delay  incident  thereto,  a  larK<' 
supply  of  coal  was  jn-ocured  at  a  cost  of  £1472,  and  the  vessel  tlius 
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France. — "A  vessel  injured  by  tempest,^  says  Emerigon,* 
"rendered  incapable  of  continuing  her  navigation,  without 
"  ranning  the  risk  of  being  lost,  puts  into  the  first  port  to  be 
"repaired. 

"  The  expenses  and  cost  of  the  repair,  the  price  of  the 
"masts,  sails  and  other  rigging,  it  has  been  necessary  to 
"  purchase,  are  not  admitted  into  general  average ;  still,  if 
"there  has  been  an  excessive  value  in  all  these  objects, 
"  either  from  a  scarcity  of  workmen  or  fi-ora  deamess  of  tim- 
"  ber,  rigging  and  other  materials,  this  surplus  of  price  would 
"enter  into  general  average.  It  is  true  the  law  above 
"  cited  is  contrary  to  our  jurispnidence,  but  if  the  vessel  in- 
"  jured  by  tempest  were  not  repaired  in  the  port  of  refuge, 
"she  would  remain  innavigable;  this  would  bring  the  most 
"serious  prejudice  to  the  cargo.  It  is  then  a  question  of 
"  expense  incurred  for  the  common  good  and  safety. 

"  I  have  seen  a  sentence  rendered  by  the  Admiralty  at 
"  Havre,  the  24th  Dec,  1764,  which  had  thus  decided,  and 
"  I  have  been  assured  that  such  is  the  usage  with  the  other 
"  Admhalties  of  the  Kingdom." 

Under  the  present  pi-actice  allowance  is  usually  made  in 
general  average  for  the  expenses  of  ^mporary  repairs  at  a 
port  of  refuge.  This  subject  is,  however,  largely  left  to  the 
discretion  of  the  dispacheui*s. 

enabled  to  pursae  the  voyage  witliout  sucli  delay  or  expenses  of  dis- 
charge,  etc. 

In  an  adjiustment  drawn  ap  in  England  tliis  expense  for  coal  was 
dirided  according  to  the  supposed  saving  to  the  sundry  interest  by  such 
charge  being  incurred ;  thus,  general  average  was  to  pay  £500,  the 
cargo  £135,.  the  freight  £85,  the  ship  £650,  and  the  owners  £103  ;  and 
evidence  was  presented  that  such  principles  of  adjustment  had  been 
previously  accepted  by  parties  interested  in  other  cases.  The  Court,  in 
rejecting  the  claim,  likened  tlie  use  of  the  auxUiary  screw,  by  the  aid  of 
which  and  the  supply  of  coal  the  voyage  was  continued,  to  the  use  of 
Bails,  and  said  that  the  purchase  of  coal,  though  extraordinarily  heavy, 
was  not  an  extraordinary  disbursement.  The  Court  intimates  that  the 
master's  judgment  may  properly  be  questioned,  and  that  the  cargo 
would  not  be  Uable  for  expenses,  when  a  clieaper  course  might  hiive 
l)een  pursued.    Plummer  v,  Wildman,  8  Maule  &  S,  482. 

1  Emerigon,  p.  482. 
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Expenses  incmred  to  avoid  other  charges  of  a  general 
average  nature,  as  cost  of  dischaiging  and  forwardmg  part 
of  cargo  by  other  vessels,  divera  examining  bottom  of  vessel, 
stopping  leak,  etc.,  are  also  considered  entitled  to  contribu- 
tion. The  expenses  of  forwarding  a  portion  of  the  cargo  by 
other  vessels  when  the  original  ship  can  reload  and  perform 
the  voyage,  but  only  at  an  expense  of  a  general  average 
nature  in  excess  of  the  cost  of  transhipping,  are  to  be  contri- 
buted for ;  but  the  expense  of  forwarding  a  part  or  the  whole 
of  the  cargo  when  the  original  vessel  cannot  carry  it  on,  even 
after  all  possible  repair,  is  a  particular  average  to  the  cargo 
forwarded ;  pro  rata  freight  is  due  tlie  vessel  disabled,  and  the, 
augmented  fi^eight  on  the  reshipmeut  is  a  charge  against  the 
underwriter  on  cargo,  vide  articles  392,  393. 

Germany. — Where  repairs,  merely  temporary  in  tlieir 
character,  are  made  on  a  vessel  at  a  port  of  refuge,  to  avoid 
other  more  expensive  charges  of  a  general  average  nature, 
iiccording  to  the  custom  .of  some  of  the  ports,  allowance  must 
be  made  therefor  in  general  average,  and  that  without  the 
usual  deduction  of  one-third  new  for  old.  This  consideration 
of  the  subject  is  carefyilly  criticised,  and  must  not  be  deemed 
entirely  satisfactory  to  the  German  Dispachem^. 

Mr.  Ed.  Johns  writes  that  it  is  not  admitted  in  Ham- 
hitrgy  although  the  expense  of  examining  the  ship's  bottom 
by  divei-s  and  stopping  the  leak,  for  the  purpose  of  avoiding 
the  discharge  and  storage  of  cargo  is  allowed.*  The  for- 
warding expenses  on  cargo  w^ould  not  be  general  average,  but 
be  charged  directly  to  such  cargo. 

Mr.  Graef  states  that  by  the  customs  of  Bremen  this  ex- 
pense is  contributed  for,  if  such  coui*se  is  recommended  by 
the  surveyors  solely  to  avoid  the  expense  of  discharging  the 

1  Their  practice  must  have  undergoue  a  change  in  this  respect ;  I  have 
Kocn  adjustments  made  by  the  late  official  a<yaBt«r,  Mr.  Hambroek, 
aUowing  sucli  temporary  repairs  in  general  average,  so  far  as  of  no 
after  use  to  ship,  and  as  saving  the  discharge  etc.,  of  the  cargo. 


.• 
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merchandisej  and  in  so  fiir  as  the  repairs  are  of  no  value  at 
the  port  of  destination;  but  if  the  temporary  repairs  are 
merely  advised  as  a  means  of  escaping  the  excessive  cost  of 
complete  repairs,  which  it  is  exi)ected  may  be  made  at  the 
j)ort  of  destination  for  a  less  price,  no  allowance  is  made. 

The  cost  of  stopping  a  leak  by  means  of  divers  where  this 
expense  avoids  the  miloading  of  cargo,  as  also  the  loss  or  ex- 
pense in  forwarding  part  of  the  cargo  by  other  vessels,  is, 
for  the  same  reason,  reimburaed  in  general  average. 

In  Liibeck  temporary  repairs  are  repaid  in  general  average 
if  they  are  reasonable ;  as  also  the  expenses  of  divers  ex- 
amining the  bottom  and  stopping  the  leak. 

The  treatment  of  expenses  of  forwarding  cargo  to  avoid 
cost  of  discharging  varies  according  to  the  circumstances  of 
the  case. 

In  Stettin^  while  the  cost  of  temporary  repairs  is  excluded 
torn  contribution,  the  expenses  of  examining  the  ship^s  bot- 
tom by  divers,  or  of  forwarding  part  of  cargo  by  other  vessels, 
incurred  as  a  means  of  escape  from  greater  charges  of  dis- 
charging, storing,  etc.,  are  allowed. 

The  exti'a  costliness  of  particular  average  repairs  is,  in  all 
these  ports,  rejected  from  contribution. 

• 

Holland. — Temporary  repairs  at  a  port  of  refuge  are,  as  a 
rule,  not  admitted  in  general  average,  even  where  such 
repairs  are  of  no  permanent  benefit  to  the  ship.  If,  however, 
by  means  of  such  temporary  repairs,  there  is  a  saving  of  ex- 
penditure which  would  be  general  average,  as,  for  instance, 
if  by  this  means  a  discharge  of  cargo  is  avoided,  the  practice 
is  to  admit  such  temporary  repaira  into  general  average. 

The  same  rule  is  appUed  to  charges  of  divers  examining 
and  stopping  a  leak  in  the  bottom  of  the  ship,  or  to  the  costs 
of  forwarding  part  of  the  cargo  by  other  vessels. 

Italy. — Temporary  repairs  placed  on  a  ship  at  an  inter- 
mediate port  to  avoid  discharge  of  cargo  or  other  common 
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expenses,  would  be  at  the  particular  charge  of  the  ship- 
owners, unless  under  an  agreement  made  between  them  and 
the  underwriters  of  ship  and  cargo. 

The  loss  or  expense  of  forwarding  portions  of  the  cargo  by 
other  vessels,  to  avoid  the  cost  of  discharging,  storage,  etc., 
and  the  charges  of  a  diver  examining  the  ship's  bottom  for 
the  same  purpose,  would  be  general  average.  The  extra 
costliness  of  particular  average  repairs  at  a  port  of  refuge 
would  remain  at  the  entire  charge  of  the  vessel.  Sen. 
Vallebona  writes :  If  a  ship  cannot  carry  all  the  goods  to 
their  destination  on  account  of  damage  suffered  and  conse- 
quent weakness,  and  a  part  of  the  goods  has  to  be  sold  or 
sent  on  by  another  vessel,  the  excess  of  freight  is  refimded  in 
general  average.  If  the  vessel  is  condemned  and  the  cargo 
transhipped,  the  first  vessel  has  a  right  to  part  of  the  fireiglit 
(distance  freight  pro  rata  itineris),  the  excess  of  freight  is 
a  particular  average  to  the  cargo.  Average  expenses  must 
be  settled  according  to  the  natm-e  of  the  average  without 
regard  to  their  exceptional  costliness,  which  is  accidental. 

The  use  of  ship's  materials  at  sea,  spare  spars,  cordage,  etc., 
to  make  temporary  masts,  rudder,  etc.,  would,  if  the  vessel 
and  cargo  were  in  a  position  of  real  danger,  be  compensated 
in  general  average.  Sen.  Vallebona  says :  "  Tl^ese  sacrifices 
"  are  admitted  in  general  average,  because  they  ser\'e,  not 
"  for  making  good  a  damage  which  might  be  classed  as  par- 
"  ticular  average,  but,  in  a  certain  measure,  for  saving  cargo 
"  and  ship." 

Norway. — ^Mr.  Winge  writes :  "  As  a  rule  temporary  re- 
"  pairs  are  not  general  average ;  but  if  they  are  proved  to  be 
"  quite  useless  to  the  ship  after  aiTival  in  the  port  of  destina- 
"  tion,  and  to  have  been  made  exclusively  in  order  to  avoid 
"  the  expenses  of  unloading,  and  in  oixier  to  perform  the 
"  voyage,  because  a  delay  would  prejudice,  to  a  certain  degree, 
"  the  prosecution  of  it ;  such  expense  may,  as  a  sacrifice  for 
^'  t\u\  common  benefit,  be  exceptionally  allowed — ^but  only 
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"  with  great  caution,  rendered  necessary  in  order  to  avoid 
"  abuses.'* 

There  is  no  rule  in  the  Code  as  to  expense  of  divers  stop- 
ping a  leak,  but  in  practice  it  is  allowed  in  general  average. 

The  loss  or  expense  of  forwarding  cargo  in  other  vessels  is 
not  admitted  as  general  average,  the  voyage  being  regarded 
as  broken  up  by  the  separation  of  these  interests. 

"  Even  if  the  extra  costliness  of  repaire  could  not  be  avoided 
"  for  putting  the  ship  in  a  sea-worthy  state,  it  will,  never- 
"  theless,  be  a  particular  average  on  the  ship." 

Peru. — Kepaira  of  a  temporary  character,  if  they  are  of  no 
lasting  benefit  to  the  ship,  the  loss  or  expense  of  forwarding 
a  portion  of  the  cargo  in  other  vessels,  done  in  order  to  save 
the  cost  of  discharging,  repairs,  etc.,  and  the  expense  of 
divers  examining  the  bottom  and  stopping  a  leak,  for  the 
same  purpose,  are  general  average.  But  the  extra  cost  of 
particular  average  repairs  is  not  entitled  to  contribution. 

Portugal. — There  is  no  rule  in  the  Code  dealing  with 
these  questions.  The  excessive  cost  of  particular  average 
reimirs  does  not  enter*  into  general  average. 

BussiA. — "  If  it  is  clearly  shown  that  the  repairs  are  really 
temporary  in  their  character,"  wiites  Mr.  Heimburger,  "  and 
that  the  discharge  of  cargo  was  by  these  means  avoided,  the 
expense  of  the  repairs  is  made  good  in  general  average.  But 
it  is  not  so  if  the  object  in  view  was  to  save  money  to  the 
ship  by  postponing  the  completion  of  repairs  until  arrival  at 
the  destination." 

The  cost  of  repairing  a  ship's  bottom,  rudder,  etc.,  by  a 
diver  is  admitted  in  general  average,  if  by  means  of  such  re- 
pau-  the  discharge  of  cargo  is  avoided. 

Where  Si  portion  of  the  cargo  is  forwarded  to  its  destina- 
tion by  another  vessel,  and  the  remainder  of  the  goods  is 
carried  on  6y  the  original  ship^  the  freight  of  the  substituted 
bottom  is  entitled  to  contribution. 
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The  cost  of  repairing  accidental  damage  is  in  no  case 
general  average. 

Sails  or  ropes  lost  or  rendered  worthless  by  being  used  to 
secure  the  rudder,  while  at  sea,  are  made  good  in  general 
average. 

Spain. — Temporary  repairs  to  avoid  the  discharge  of  cargo, 
are  classilBed  according  to  their  nature,  in  general  or  parti- 
cular average ;  that  is,  such  expenses  are  treated  as  a  sub- 
stitute for  costs  of  discharge,  storage,  repairs,  etc.,  and  as  the 
expenses  for  such  purposes  would  have  been  divided,  so  are 
the  temporally  expenses  treated. 

The  same  treatment  is  applicable  to  charges  of  forwarding 
part  of  cargo  by  another  vessel  to  avoid  the  cost  of  discliarg- 
ing,  etc.,  and  the  expense  of  a  diver  examining  the  vessel's 
bottom  and  stopping  a  leak  with  the  like  object  in  view. 

Extra  costliness  of  particular  average  repairs  of  a  vessel  at 
a  port  of  refuge  is,  in  all  cases,  particular  average.* 

Sweden. — Repairs  to  a  vessel  of  a  temporary  character, 
and  the  loss  or  expense  of  forwarding  part  of  cargo  by  another 
vessel,  to  avoid  the  cost  of  discharging,  storage,  etc.,  is  not 
usually  regarded  as  a  general  average. 

The  expense  of  divers  examining  and  stopping  a  leak  in 
the  ship's  bottom,  to  save  the  expense  of  discharge,  is,  how- 
ever, admitted  in  contribution. 

Extra  expense  of  particular  average  damages  is  never  a 
subject  for  general  average. 

United  States  of  Colombia. — The  increase  of  fi^ight, 
and  the  charges  of  unloading  in  case  of  declared  ihnaviga- 
bility,  where  goods  are  forwarded  to  their  destination  on 
account  of  the  shippers,  by  other  vessels,  are  not  subject  to 
general  average.^ 

Uruguay. — ^No  rule  in  the  Code. 
Venezuela.— No  rule  in  the  Code. 

J  Codigo  de  Comercio,  §  9^5,  2°.    2  Codigo  de  Comercio,  $  817,  9^. 
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Section  V. 

Cost  of  Funds. — Premium  on  Money  raised  under  Bot- 
tomry or  Respondentia. — Loss  by  sale  of  Cargo,  etc.,  etc. 

If  the  master  of  a  vessel  is  net  supplied  with  funds  • 
sufficient  to  defray  the  expense's  of  a  port  of  distress, 
cannot  borrow  on  personal  credit  of  his  owners  or  him- 
self, and  obtains  no  relief  on  application  to  the  owners  of 
ship  or  cargo,  he  may  borrow  the  necessary  sum,  pledg- 
ing as  security  the  vessel,  and  if  need  be,  the  goods.^ 

The  interest  required  for  this  forced  loan,  with  other 
charges,  such  as  exchange,  commissions,  etc.,  is  appor- 
tioned under  the  name  of  "  cost  of  funds,"  pro  rata 
over  the  different  items  of  disbursement ;  such  proportion 
therefore,  as  falls  on  charges  of  a  general  average  nature, 
is  included  in  the  contribution.^ 

The  bond  being  voided  by  the  non-arrival  of  the 
adventure,  the  liability  to  contribution  depends  upon  the 
property  being  finally  saved. 

When  it  is  found  impossible  to  procure  a  loan  of  the 

1  The  "Fortitude,"  3  Sumner,  238  (1888).     a  PhiHips  5  Ha'56,  1357, 
1961. 

**  Bepaire  cannot  be  made  by  the  master  unless  he  has  means  or  credit ; 
**  and  if  he  has  neither,  and  his  situation  is  such  that  he  cannot  com- 
"mnnicate  with  the  owners,  he  may  sell  a  part  of  the  cargo  for  that 
**  purpose  if  it  is  necessary  for  him  to  do  so  in  order  to  raise  the  means 
"to  make  the  repairs.  Sacrifices  made  to  raise  such  means,  are  the 
**  subject  of  general  average  and  the  rule  is  the  same  whether  the  sacri- 
"  fiee  was  made  by  the  sale  of  a  part  of  the  cargo,  or  by  the  payment  • 
•'  of  marine  interest."  "  Star  of  Hope,"  9  Wallace,  803  (1809).  Ross  v. 
Ship  "  Active,"  2  Waah.  226  (1808). 
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necessary  amount,  recourse  is  often  had  to  a  sale  of 
part  of  the  cargo.* 

This  however  would  seem  to  be  almost  the  last  resort 
of  the  master,  and  it  is  his  duty  to  avail  himself  of  all 
means  within  his  power  to  prevent  this,  or  any  other 
coKtly  method  of  paying  the  necessary  expenses;  he 
must,  therefore,  first  apply  as  far  as  possible  any  funds 
arising  from  a  sale  of  damaged  merchandise. 

Any  loss  occasioned  by  such  disposition  of  the  ship's 
lading  is  subject  to  the  same  rules  of  contribution  that  are 
applied  to  bottomry  loans  ;  the  compensation  being  based 

1  TLe  "  Star  of  Hope,"  9  Wall,  203.  Orrock  i\  Coml.  Ins.  Co..  21  Pick, 
456.  The  "  Leonidas,"  Olcott,  16.  Mutual  S.  Ins.  Co.  v.  The  "  George,^ 
Olcott,  96. 

The  master  may  seU  the  cargo  or  hypothecate  it  for  necessary  repairs 
of  the  ship,  unless  he  has  money  belonging  to  the  owners  of  the  ship 
(or  can  raise  it  on  security  of  the  ship,  etc.)  If  he  has  money  belonging 
to  the  shippers  he  is  not  bound  to  use  it,  at  least  if  not  equal  to  the 
entire  cost  of  the  expenses,  but  he  has  a  large  discretion.  If  he  has 
funds  of  his  own  his  right  to  borrow  is  doubtful.  Owners  of  cargo  sold 
have  a  lien  against  other  shippers  as  well  as  ship.  The  "  Packet,"  3 
Mason,  255  (1823).  But  the  master  may  not  sell  cargo  when  the  voyage  is 
broken  up  and  funds  are  required  to  repair  the  ship  for  a  new  voyage. 
Watt  V.  Potter  2  Mason,  77  (1820). 

The  master  has  not  the  right,  in  any  event,  to  dispose  of  the  cargo, 
for  the  sole  benefit  of  the  shipowner ;  and  where  part  of  the  cargo  is 
sold  for  the  benefit  of  the  rest,  it  must  be  in  a  case  of  absolute  unequi- 
vocal necessity,  fully  proved,  or  the  sale  wiU  be  mei-ely  a  tort.  Myers 
V.  The  "  Harriet,"  2  Whartons  Dig.  tit.  Shipg.,  p.  662,  4, 177. 

The  master  of  a  vessel  which  had  been  driven  asliore  by  a  peril  of  tlie 
sea  and  got  off,  being  unable  to  raise  money  to  pay  the  salvage  claims, 
sold  a  portion  of  the  cargo  for  that  purpose ;  Jield  that  the  vessel  was 
not  liable  for  non-delivery  of  such  cargo  under  the  bill  of  lading  ;  but 
that  as  the  owners  of  the  vessel  offered  to  pay  the  amount  of  their  con- 
tribution in  general  average,  the  holders  of  the  bill  of  lading  might 
recover  such  amount  in  the  action  on  the  bill  of  lading.  The  Bng 
"  Wiley  Smith,"  6  Ben.,  195  (1872). 

The  master,  having  no  consignment  of  cargo,  has  no  right  to  sell  or 
pledge  any  part  of  the  goods  at  an  intermediate  port,  except  for  nee^- 
sary  repaire  and  expenses.    Watt  v.  Potter,  2. Mason,  77  (1820). 
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upon  the  net  value  of  such  cargo  at  its  port  of  destination, 
stripped  of  freight,  duty,  landing  charges,  etc. 

A  liability  in  the  nature  of  general  average  may  arise 
through  a  sale  of  cargo  for  funds,  or  for  a  loan  procured 
under  security  of  a  bottomry  and  respondentia  bond, 
even  though  the  expenses  for  the  payment  of  which  the 
funds  were  required  were  at  the  special  charge  of  the 
ship.  As  when  money  is  raised  to  pay  for  particular 
average  repairs  at  an  intermediate  port,  and  the  value  of 
vessel  and  freight  upon  arrival  fail  to  satisfy  the  loan, 
resort  may  be  had  to  the  cargo  for  the  deficiency  under 
the  bond.^  Here  the  interest  of  the  cargo  in  the  com- 
pletion of  the  voyage,  by  which  its  rightful  delivery  is 
made,  is  considered  sufficient,  under  the  circumstances 
of  the  case,  to  invest  the  shipment  with  an  interest  in 
particular  average  repairs  ;  it  being  assumed  that  as  far 
as  the  value  of  the  vessel  was  exceeded  by  the  ex- 
penses, the  interests  of  cargo  only  were  regarded.* 


1  If  part  of  the  cargo  is  sold  in  a  forei^  port  by  the  master  to  supply 
the  necessities  of  the  ship,  the  owner  of  it  may  be  entitled,  in  case  the 
ship  or  owners  cannot  satisfy  his  demand,  to  proceed  against  the  other 
owners  of  cargo,  to  contribute  according  to  their  respective  interests. 
The  "Leonidas,"  01c.  R.  12  (1843).  The  Ship  "Packet,"  3  Mason,  355 
(lS2d). 

2  Where  vessel,  freight  and  cargo  are  pledged  towards  the  repairs  of  a 
ship  by  the  master,  and  the  entire  proceeds  of  vessel  and  freight  are 
insufficient  to  pay  them,  it  is  a  fair  presumption,  in  the  absence  of  proof 
to  the  contrary,  that  beyond  that  limit,  the  master  was  acting  in  behalf 
of  the  owner  of  the  cargo.  Sterling  v.  Nevassa  Phosphate  Co.,  85  Mary, 
138  (1872).  Giles  v.  Eagle  Ins.  Co.,  3  Met,  140  (1840).  The  "  Leonidas," 
Olcott,  15.  The  "  Packet,"  8  Mason,  260.  American  Ins.  Co.  v  Coster, 
3  Paige,  333.  Dupont  v.  Vance,  19  How,  173.  Pope  v.  Nickerson,  3  Story, 
465.  But  the  owner  cannot  claim  general  average,  when  the  master  sold 
goods  in  a  port  of  necessity  to  pay  a  bottomry  bond.  Pope  v,  Nickerson^ 
Ibid. 
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Foreign  Legislation  and  Practice. 

Argentinb  Republic. — The  premium  of  a  bottomry 
loan  obtained  for  defraying  the  charges  which  are  considered 
common  average,  the  premium  of  insurance  on  those  ex- 
penses, and  the  loss  which  results  in  the  value  of  the 
effects  which  have  been  necessarily  sold  in  a  port  of  refuge 
for  the  purpose  of  escaping  those  expenses  which  are  charged 
in  general  average,  are  entitled  to  contribution.* 

Austria. — If  the  captain  requires  money  at  a  port  of 
refuge  in  order  to  repair  the  ship,  he  may  hypothecate  the 
vessel,  the  rigging  or  apparel.  He  must,  however,  before 
taking  this  step,  consult  the  oflBicers  of  the  ship. 

The  loss  or  expense  of  raising  funds,  whether  by  bottomry 
or  respondentia,  insurance  of  advances,  or  sale  of  cargo,  is 
treated  according  to  the  charges  liquidated  by  the  money 
procured. 

Belgium. — Commissions  for  the  advance  of  funds,  or  cost 
of  insurance  of  advance,  bottomry  premium,  interest  and  loss 
upon  goods  sold  to  procure  funds,  are  divided  pro  rata  between 
the  different  classes  of  average.^ 

Where  the  master  took  specie  shipped  out  to  buy  cargo  for  home- 
ward shipment.  Held  that  it  was  to  be  returned  to  the  sliipper  accord- 
ing to  the  value  at  its  destined  port,  with  interest  from  the  time  it 
would  have  been  received  by  him  if  not  so  used ;  but  he  was  not  en- 
titled to  the  profit  he  would  have  made  by  the  use  of  such  money  in  the 
purchase  of  cargo.    The  "  Mary.''  1  Sprague,  51  (1843). 

Giles  V.  Eagle  Ins.  Co.,  2  Met.,  140  (1840).  The  "  Jacmel  Packer,''  8 
Ben.,  107. 

Interest,  upon  tlie  amount  of  a  contribution  for  general  averaice, 
runs  from  the  time  the  money  was  advanced  upon  which  the  average 
arose.    Sims  v.  Willing,  8  S.  and  R.,  108  (1832). 

1  Codigo  de  Comercio,  §  1476,  20^,  21<>.  Advertisements,  telegrams, 
etc.,  for  the  same  purpose,  are  likewise  admitted. 

2  M^moire  Int.  Genl.  Avg.  Com.,  p.  42. 
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In  case  of  a  loss  of  merchandise  sold  in  order  to  procure 
the  funds  for  the  payment  of  charges  occasioned  in  a  port  of 
distress,  the  rule  in  practice  is  to  make  the  apportionment  of 
this  loss  as  for  a  bottomry  premium,  that  is  to  say,  it 
follows  the  nature  of  the  expenses,  for  the  payment  of  which 
the  sale  was  made.* 

Brazil. — The  premium  for  bottomry  taken  to  cover  the 
expenses  which  ought  to  be  subjected  to  the  rule  of  general 
average,*  as  also  the  premium  of  insurance  of  general  average 
expenses,  and  the  losses  sustained  by  the  sale  of  part  of  the 
cargo  at  the  port  of  involuntary  call  to  cover  the  same  ex- 
penses, are  repaid  by  contribution.' 

The  captain  is  allowed,  upon  the  want  of  funds,  during  the 
voyage,  where  none  of  the  owners  or  consignees  of  the  vessel 
are  present,  or  in  their  absence  any  one  interested  in  the 
cargo,  or  even  if  present  they  should  not  furnish  funds,  to 
contract  debts,  take  money  on  bottomry,  upon  the  keel  and 
appurtenances  of  the  vessel  and  balance  of  ifreight  after  the 
wages  are  paid,  and  even  in  the  absolute  want  of  any  other 
resource,  to  sell  the  cargo  for  the  repaid  or  provision  of  the 
ship,  specifying  in  the  different  obUgations  which  he  may 
sign  the  purposes  for  which  these  were  required.^ 

Chili. — The  loss  of  value  to  the  merchandise  sold  during 
a  forced  arrival  in  order  to  repair  the  ship  of  damages  suf- 
fered by  an  accident  which  constitutes  a  common  average, 
the  maritime  profit  or  commission  to  the  lender  on  bottomry 
obtained  in  order  to  cover  the  expences  of  the  repair,  and 
the  premium  of  insurance  on  these  same  charges,  are 
included  in  general  average.* 

J  EDgels  &  Van  Peborj^h  Memoire  Int.  Genl.  Avg.  Com.,  p.  82. 

2  Codigo  Commercial,  §  764, 18.    3  ibid,  4  764, 19. 

<  Ibid,  i  515. 

*  Codigo  de  Comercio,  ^  1090,  15<>. 
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Denmark. — Expenses'  and  losses  in  procimng  the  means 
to  cover  the  general  average  expenditures — ^say  interest  on 
advances,  bottomry  premium,  if  the  sum  required  can  not 
be  obtained  on  better  terms,  and  loss  on  goods  realized  at  a 
port  of  refuge  for  this  purpose,  are  compensated  for  by  con- 
tribution.^ 

• 

England. — Where  goods  are  sold  to  raise  funds,  the  cargo 
owner's  loss  by  the  sale  consists  of  the  diflTerence  between  the 
net  market  value  of  the  goods  at  their  place  of  destination, 
and  the  amount  for  which  they  were  sold  at  the  port  of  refiige. 
If  the  expenses  at  the  port  of  refuge  were  wholly  recoverable 
as  general  average,  this  loss  must  be  made  good  in  the  same 
way. 

Finland.— The  special  charges  and  sacrifices  rendereil 
necessary  at  the  port  of  distress  in  the  common  interest  of 
the  ship*,  freight,  and  cargo,  as :  premium  of  insurance,  or  of 
bottomry,  expenses  incurred  for  bills  of  exchange,  or  sale 
and  loss  of  goods,  are  equally  to  be  reimbursed  in  general 
average.* 

If  the  captain  requires  funds,  and  cannot  proems  them 
otherwise,  he  is  authorized  to  borrow,  and  in  case  of  urgency 
to  make  a  bottomry  bond,  or  even  in  case  of  greater  urgency, 
to  obtain  them  by  a  sale  of  a  portion  of  the  cargo.  The 
goods  sold  are  repaid  upon  arrival  at  the  destination.^ 

^  Insurance  Law,  i  34. 

Car^o  sold  for  funds  is  to  be  repaid  according  to  the  price  realized, 
if  higher  than  its  value  at  destination.  If  less,  iiowever,  the  destination 
value  is  to  be  allowed,  and  no  pro  rata  freight  even  is  due.  Hooper  r. 
Burness,  139  L.  R.  (1876).  The  master  must  consult  with  owners,  if 
practicable,  before  taking  money  upon  bottomry  or  respondentia.  Klein- 
worth  V.  Cassa,  Marit.,  of  Genoa,  L.  R.  2'Ap.  156.   P.  C,  608. 

Amould  (4th  ed.)  Vol.  II.  p.  770.    Hopkins,  p.  08.  Abbott  on  Shipping, 
Perkins  Ed.,  1850,  p.  603. 
2  Code  Maritime,  *  134.    3  ibid,  §  49. 


PORT  OF  REFUGE  EXPENSES.     363 

Prance. — ^Interest,  commissiong  on  money  advanced,  the 
premium  for  borrowing  money  on  bottomry  or  respondentia, 
and  the  cost  of  borrowing  are  added  to  the  principal  of  eaeU 
average,  in  the  proportion  that  it  bears  to  the  whole  expen- 
diture.* 

li^  during  the  course  of  the  voyage,  it  becomes  necessaiy 
to  repair  the  vessel  or  to  buy  provisions,  the  master  may 
borrow  on  bottomry,  and  pledge  or  sell  the  merchandise  laden 
on  board  to  the  amount  of  the  sum  which  the  necessities  of 
the  ship  require.' 

Freight  is  due  for  goods  which  the  master  has  been  obliged 
to  sell  to  fiimish  provisions,  repairs  and  other  necessaries  for 
the  vessel,  he  being  accountable  for  the  value  of  the  goods 
thus  sold  at  the  price  of  the  rest,  or  of  similar  goods  of  the 
same  quaUty  at  the  place  of  discharge  if  the  ship  arrives  safely. 

The  master  may  borrow  for  repairs  or  for  other  purposes, 
even  if  he  has  money  on  hand,  if  that  money  be  destined  for 
a  return  cargo.^  He  may  borrow  on  the  cargo  when  the 
vessel  has  been  declared  innavigable,  for  the  puipose  of  hir- 
ing another  vessel,  and  paying  the  wages  of  the  crew  to  carry 
the  same  to  its  destination.* 

Germany. — ^Losses  and  expenses  incurred  in  obtaining  the 
moneys  necessary  for  payment  of  general  average  di^ring  the 
voyage,  and  expenses  incurred  in  apportioning  the  amounts 
among  the  parties  interested,  belong  to  general  average. 
Among  these  more  particularly  are  to  be  reckoned  the  loss 

1  Mars,  29  Fev.,  185C.  (M.  56, 1. 122). 

^  The  interest  for  the  advance  of  f ands  and  the  loss  of  the  cargo  are 
freneral  averages;  but  not  the  commission  "dn  recomniandatuire/' 
Kouen,  19  Juin,  1836  (M.  9.  2.  117).     Aix,  19  Dec,  1823  (M.  5.  1.  12). 

3  Triolett  et  Cie  case,  S.  V.  41.  2.  485.  -«  Maritime  Insurers  c.  Stere- 
stault,  S.  V.  32,  3.  360  C.  d'Aix,  11  Aoiit,  1859. 

If  the  loan  has  been  made  irregularly  and  without  authorization,  the 
rate  of  the  maritime  premium  wliich  should  enter  into  the  contribution 
is  settled  equitably.  Mars,  14  Avr.,  1864  (I.  113)  lb.,  29  Dec,  1865, 
(B.  66.  1.  33). 
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on  goods  sold  during  the  voyage,  the  premium  on  a  bottomry 
loan  taken  up  for  the  advance  of  the  necessary  funds,  and 
when  this  is  not  the  case  the  premium  of  insurance  on  the 
monies  expended.^ 

It  is  understood  that  the  losses  and  expenses  incurred  for 
raising  money  for  the  necessary  expenditures  at  a  port  of 
refuge  are  distributed  over  the  whole  amount  of  such  expen- 
ditures, and  thus  pro  rata.^  charged  on  general  average,  par- 
ticular average,  owners,  etc. 

Holland. — The  bottomry  premium  on  money,  taken  for 
covering  the  expenses  falUng  under  general  average,  is  also 
general  average.^ 

The  premium  of  insurance  on  expenses  incurred  for  the 
general  interests  is  also  allowed,^  as  also  is  the  loss  incurred 
through  a  sale  of  a  portion  of  the  cargo  at  a  port  of  refuge 
for  the  same  purpose.* 

The  Code  provides  that  if  during  the  voyage  there  be  a 
necessity  to  refit,  or  to  purchase  sails,  cordage  or  other  ap- 
pmlienances  or  provisions,  or  to  furnish  other  matters  impe- 
riously necessary,  and  that  circumstances  or  the  distant  resi- 
dence of  the  vessel  or  cargo  owners  do  not  permit  of  his 
asking  their  authority,  the  captain,  after  having  proved  the 
necessity,  may  make  the  refit,  purchase  or  necessary  expenses, 
obtaining  the  authority  of  the  Dutch  Consul,  or  in  de&ult,  of 
the  local  magistrate.  If  the  necessary  funds  are  wanting,  and 
it  is  impossible  to  obtain  them  by  giving  bills  of  exchange  on 
the  ship's  husband,  or  proprietors  of  the  vessel,  he  may,  on 
the  same  authority,  borrow  by  bottomry  on  the  vessel  and 
her  appurtenances,  and,  if  there  be  a  necessity  for  it,  on  the 


1  Allgemeines  Handelsgesetzbuch,  §  708.  7**,  J  497.  Makower,  468,  43, 
47,  469.  48.  Kocli,  1. 106.  Makower  473,  60,  473,  63.  Prot.,  S.  3461,  3466, 
S.  8815,  3817. 

2  Wetboek  van  Koopliandel,  §  699.  10^.  3  ibid,  %  €99.  20*?.  4  Ibid. 
5  372.    The  interest  on  the  advances  is  aUowed  as  a  cost  of  funds. 
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cargo ;  or  if  this  loan  cannot  be  effected  in  full  or  in  part,  he 
may  sell  merchandise  to  the  amount  required.* 

Italy. — ^The  commissions  and  interest  on  bottomry  bond, 
contracted  to  meet  expenses  classified  as  general  average, 
and  the  cost  of  insuring  such  bottomry  loans,  or  the  advance 
for  such  expenses,  are  included  in  the  contribution ;  as  like- 
wise the  loss  which  must  be  reimbursed  to  the  proprietors  of 
goods  sold  in  a  port  of  refuge  to  raise  funds  for  such'expenses.' 

NoBWAY. — The  value  of  goods  sold  at  a  port  of  refuge, 
and  the  bottomry  premium,  if  the  proceeds  of  the  sale  or  the 
sum  taken  upon  bottomry  be  employed  in  paying  for  ex- 
penses, or  the  repair  of  damage  which  belongs  to  general 
average,  except  the  premium  on  a  bottomry  loan  taken  up  • 
for  Norwegian  ships  in  the  ports  of  their  own  country,  is 
accounted  general  average.^ 

Peru. — ^The  expenses  of  raising  money  for  disbursements, 
whether  by  sale  of  cargo,  or  by  bottomry  or  respondentia, 
and  the  cost  of  insuring  the  advances;  are  added  to  the  dis- 
bursements themselves,  and  as  far  as  these  are  considered 
general  average,  the  cost  of  funds  is  also  contributed  for.^ 

PoBTUGAii. — By  article  1394  of  the  Code  the  master  is 
allowed^  if  necessary,  to  borrow  money  on  the  security  of  the 
vessel  or  cargo,^  and  the  expenses  of  same,  or  the  loss 
by  a  sale  of  part  of  the  cargo,  or  the  expenses  of  insuring  the 
disbursements  are  apportioned  pro  rata.^ 


1  Wetboek  Tan  Koophandel,  §  872. 

«  Codici  di  Comercio,  J  509. 18<>.    Borsari,  §  1559,  H  1173,  77, 1 1559. 

3  Lot  om  Sofarten,  §  69. 10^. 

4  See  Codigo  de  Comercio,  §  970, 12^. 

5  Codigo  Commercial,  *  *  1394, 1399.    6  ibid.,  i  1816,  19^,  30°. 
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If  the  master  of  a  vessel,  at  a  port  of  refuge,  is  not  pro- 
vided with  funds  necessary  for  the  proper  repair  of  the  ship, 
or  the  purchase  of  stores  or  provisions,  and  all  other  means 
of  obtaining  the  required  funds  fail,  he  is  authorized  to  pub- 
licly sell  such  portion  of  the  cargo  as  is  necessary  for  the 
purix)se.* 

Russia. — The  premium  re(iuired  for  money  raised  on 
bottomiy  or  respondentia,  or  such  as  is  paid  for  the  insurance 
of  advances,  the  commissions,  interest,  eto.,  as  also  the  loss 
on  sale  of  merchandise  required  for  the  payment  of  expenses, 
is  apportioned  over  the  diflferent  interests  requiring  the  loan. 

If  to  refit  a  vessel  during  the  passage,  says  the  Code,  or 
to  purchase  piovisions  which  are  indispensable  to  him,  the 
captain  bonows  money  under  the  guarantee  of  the  merchan- 
dise or  cargo,  or  if  he  sells  or  exchanges  a  portion  of  it, 
he  should  pay  to  the  owner  of  such  iherchandise  pledged  or 
sold,  the  price  that  it  would  have  borne  at  the  place  of 
its  destination.^  In  case  of  storm,  or  pursuit  by  the  enemy, 
if  his  vessel  is  damaged,  or  he  is  short  of  provisions,  the 
captain  may  enter  the  first  port  he  comes  to.  If,  under  these 
circumstances,  he  has  neither  money,  nor  letters  of  credits,  he 
c:in,  for  the  purchase  of  provisions,  or  repairs  of  his  vessel, 
or  rigging,  borrow  money  by  pledging  the  vessel  itself.' 

Spain. — The  loss  resulting  from  a  forced  sale  of  merchan- 
dise at  a  port  of  refuge,  to  raise  funds  for  the  repair  of  a  ship 
damaged*  through  a  cause  belonging  to  the  class  of  general 
average,  is  included  in  the  contribution  ;*  while  the  loss  on 
the  sale  of  goods  made  by  the  master  at  a  port  of  refuge  to 
raise  funds  for  purchasing  provisions,  making  advances  to 

1  Codigo  Commercial,  $  1394,  5*^. 

2  Sswod,  §  953  (796  Levi  trans),     s  ibid.  J  793  (643  Levi).    ^  ^  948, 053. 
*  Codigo  de  Comcrcio,  $  936, 13^.  Ibid,  $  935, 5^.  Any  and  aU  expenses 

incident  to  the  forced  loan,  bottomry  or  respondentia  premium,  cost  of 
insurance  on  advances,  commissions,  &c.,  &c.,  are  included  in  the  ap- 
portionment. 
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the  crew,  or  to  discharge  any  other  of  the  necessities  of  the 
ship,  is  particular  average.* 

As  the  sale  is  made  in  order  to  repair  the  danijiges  received 
by  accidents  which  correspond  to  the  class  of  general  average, 
all  the  interests  should  contribute  not  alone  to  the  reparation 
of  the  damage,  but  also  to  its  consequences. 

"  But  the  captain,  according  to  article  644,  either  takes 
money  for  sea  damages,  or  sells  part  of  cai-go  as  a  means  of 
repairing  the  same ;  the.  interest  corresponds  to  the  amount 
which  belongs  to  general  average,  which  also  comprehends 
the  liquidation  of  this,  because  it  is  not  right  that  the  cap- 
tain should  alone  support  those  charges,  when  they  are  occas- 
ioned by  the  reparation  of  damages  of  the  nature  of  general 
average.^ 

In  case  of  putting  into  a  harbor,  the  captain,  to  pay  for 
the  repairs,  the  refiting  and  provisioning,  may  apply  to  the 
correspondent  of  the  ship's  husband,  or  in  default  to  those 
interested  in  the  cargo.  If  by  these  means  he  caniiot  procure 
the  necessary  fimds,  he  may  be  authorized  by  the  Tribunal 
of  Commerce  to  boiTOW  sums  on  bottomry.  If  he  is  in  a 
foreign  country  he  must  obtain  this  authority  from  the  Consul, 
or  in  his  absence,  fiom  competent  authorities.  In  case  of 
absolute  necessity  he  may  sell  by  public  auction  a  portion  of 
the  cargo  to  meet  the  most  urgent  expenses,  obs<?iving  the 
same  formalities.^ 

Sweden. — Included  in  the  genenil  average  are  the  ex- 
penses and  losses  in  procuring  at  a  port  of  refuge  the  appli- 
ances there  made  use  of  for  the  common  benefit  of  ship, 
freight,  and  cargo,  or  in  defraying  such  disbm'sements  as  are 
to  be  paid  in  general  average,  as  for  instano?,  loss  arising 
from  difference  in  price  when  part  of  cargo  has  to  be  disposed 

• 

1  Comt.  Codigo  de  Comercio,  4  936, 12«,  p.  346,  note  1.     2  ibid,  p.  343, 
2«,  and  see  §  785,  C.  de  C.  and  Comt.  C.  de  C.  p.  202,  n.  3. 
3  Codigo  de  Comercio,  $  644. 
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of  to  prociue  necessary  funds ;  premium  on  bottomry,  when 
money  for  joint  use  must  be  procured  by  bottomry  loan ; 
charges  of  exchange,  premium  of  insurance,  and  legal  inter- 
est, when  the  means  are  in  other  ways  obtained.' 

United  States  of  Colombia. — The  loss  by  a  sale  of 
goods  in  a  port  of  distress,  to  repair  the  damages  of  the  ship 
which  belong  to  general  average,  the  commission,  the  bot- 
tomry premium  on  money  procm'ed  to  pay  these  charges, 
and  the  cost  of  insuring  the  same,  are  all  allowed  in  general 
average.* 

Uruguay. — The  i)remium  of  insurance,  and  the  bottomry 
premium  upon  general  average  disbursements,  as  well  as  the 
loss  resulting  from  the  sale  of  cargo,  to  raise  funds  to  escajie 
these  commissions,  are  all  a  general  average  charge 


3 


Venezuela. — The  loss  which  results  to  the  value  of  the 
cargo,  which,  by  a  forced  arrival,  is  necessarily  sold  at  a  low 
price,  in  order  to  make  good  to  the  ship  the  damages  which 
pertain  to  the  class  of  general  avemge,  is  included  in  the 
contribution.* 

When  the  captiiin  sells  merchandise  belonging  to  a  shipper, 
in  order  to  repair  damages  received  by  the  ship  from  perils  of 
the  sea,^the  shipowner  alone  is  responsible  for  the  value. 
But  when  the  repaira  which  are  made  are  necessary  because 
of  damages  deliberately  caused  for  the  common  good,  then 
the  loss  enters  into  general  average.® 

1  Maritime  Code,  §  143. 11<>.    2  c.  de  C.  §  283, 15*>. 

3  Codice  de  Comercio,  1486,  30°,  31«>. 

*  Codigo  de  Comercio,  $  607,  11^.  s  When  the  captain,  during  tbe 
voyage,  is  without  means  to  pay  for  the  necessary  repairs  of  the  vessel, 
or  secure  required  provisions  of  the  ship,  he  may,  after  having  shown 
the  necessity,  borrow  the  money  upon  bottomry,  or  sen  or  pledge  a 
portion  of  the  goods.    C.  de  C,  4  511. 

6  Sanojo  Exposicion,  Vol.  II.,  §  153, 11. 
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SECTION  VI. 


Goods  or  Money  paid  as  Rdnsonu 


Wheu  cargo,  money,  or  other  valuable  articles  are 
voluntarily  tendered  to  captors  to  obtam  release  of  the 
captured  ship -and  the  remainder  of  the  merchandise, 
the  articles  sacrificed,  if  the  whole  adventure  were  there- 
by saved  from  confiscation,  or  from  expenses  in  excess 
of  such  payment,  are  to  be  paid  for  in  general  average. 

If,  however,  the  sbip  only,  or  the  cargo  only  were  held 
for  condemnation,  the  sacrifice  would  not  be  general 
average,  but  a  particular  charge  on  the  interest  in  peril, 
subject  to  reimbursement  by  that  interest  only. 

An  interest,  however,  which,  though  not  open  to  con- 
demnation, would  be  subject  to  delay  and  expense  while 
proving  such  exemption,  would  be  held  liable  for  the  ex- 
penses of  the  ransom  through  general  average  contribu- 
tion.'   When    the   property  taken  by  the  captors   is  of 

VandenheaTel  v.  United  Ins.  Co.,  1  Johns.  R.  406  (1806).  Watson  v. 
Marine  Ins.  Co.,  7  Johns.  R.  58  (1810).  Juniel  v.  Same,  7  Johns.  R.  413 
(1811).  Kem  v.  Groning,  1  Brev.  506  (1805).  Delaware  Ins.  Co.  v. 
Delannie,  3  Binney  305  (1811).  Willard  v.  Dorr,  8  Mason  161  (1833). 
Girard  r.  AVare,  Peters,  C.  C.  143  (1835).  Sansom  v.  BaU,  4  DaU.  459 
(1806).  Maissonnaire  v.  Keating,  3  Gall.  838.  Wells  v.  Gray,  10  Mass. 
42.  Clarkson  v.  Phenix  Ins.  Co.,  9  Johns.  1.  Speyer  r.  N.  Y.  Ins  Co.,  3 
Johns.  88..  Kingston  v,  Gerard,  4  Dall.  374.  Spafford  v.  Dodge,  14  Mass. 
m.  Leavenworth  v,  Delaiield,  1  Caines  578.  Kent's  Com.  (13  Ed  )  Vol. 
Ill,  p  ^838.    Parson's  M.  I.,  Vol.  II,  pp.  338,  396.    Phillips,  ^  1335, 1307. 

'  A  draft  drawn  by  the  master  on  his  owners,  in  favor  of  the  captorH 
to  induce  them  to  release  the  vessel  and  cargo,  where  both  were  equally 
affected  by  the  capture,  is  to  be  assessed  as  general  avei  ag«* ;  and  it  is 
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their  selection,  and  there  is  no  voluntary  surrender,  the 
loss  is  particular  to  the  goods  seized.^ 


Foreign  Legidation  and  Practice. 

Argentine  Republic. — All  those  things  which  are 
given  to  enemies,  corsairs  or  pirates  by  way  of  composition 
for  ransom  of  the  vessel  and  her  cargo  jointly,  are  to  be  al- 
lowed for  in  general  average.^ 

Austria. — Money,  or  goods  delivered  to  ciiptors  in  the 
joint  interest  of  ship  and  cargo  to  secure  their  release,  are 
admitted  in  general  average. 

Where  the  captors  seize  such  yalu9,bles  and  release  the 
rest  of  the  property,  this  loss  is  also  compensated  for,  be- 

• 

not  necossaiy  that  there  Fhould  have  been  a  liability  to  condemnation ; 
tlie  liability  to  probable  expense  and  delay  in  efE<9ctinK  release  is  suf- 
ficient to  justify  the  master^s  action.  Douglas  v.  Moody,  9  Mass.  547 
(1818).  Dorr  r.  Union  Ins.  Co.,  8  Mass.  494  (1813).  i  But  where,  while 
the  selection  is  made  by  the  captors  and  their  demand  limited  to  the 
article  in  question,  the  captain  delivers  that  which  the  enemy  were  nii- 
able  to  discover  and  seize,  the  loss  is  voluntary.  Hunter  v.  Brig  "  Han- 
nah," Bee's  Kep.  154  (1800).  When  the  master  of  a  vessel  held  captive 
at  sea,  and  subject,  with  her  cargo,  to  condemnation,  surrendered  a  sum 
of  money  carried  as  cargo,  (of  whose  presence  on  board  the  captors  were 
informed,  but  whose  hiding  place  after  search  they  could  not  find,)  and 
thereby  procured  the  release  of  vessel  and  cargo,  Contribution  is  due  as 
for  general  average.  '*The  only  question  necessary  for  investigation, 
"  is  whether  the  delivery  of  tliis  money  was  the  inducement  with  the 
"  captors  to  discharge  the  Brig  and  pennitj  her  to  proceed  on  her  voyage  ; 
"  and  whether,  if  the  money  had  not  been  produced,  they  would  have 
'*  burnt  their  prize  (as  they  threatened  an.d  were  apparently  on  the  poiiit 
**  of  doing.)  or  carried  her  into  port.  It  was  admitted  on  both  sides  that 
"  whenever  the  sacrifice  of  a  part  of  a  cargo  produces  the  safety  of  the 
"  remainder  and  of  the  vessel,  contribution  must  be  made  by  "the  pi*o]>- 
"  erty  saved  as  a  just  comi)ensation  for  what  is  lost."  This  would  seem 
correct,  for  though  the  demand  was  particular,  it  was  the  volition  of 
the  master  that  gave  the  oaptors  that  which  they  were  unable  to  find. 

2  Codigo  de  Comercio,  §  147rt,  1«>.     Contra.  When  the  property  i^ 
seized  by  the  captors.    Ibid.  $  1479, 1^. 
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cause,  though  not  given^  but  taken  away  by  the  captors,  the 

general  average  condition  remains :  viz,  the  liberation  of  the 

vessel  and  cargo,  through  the  sacrifice  made  by  allowing  the 
captors  to  help  themselves  to  what  they  wanted. 

Belgium. — Things  given  in  composition,  sums  paid,  or 
ransom  bond  given  to  privateers  or  pirates,  in  order  to  ran- 
som the  ship  and  cargo,  are  considered  as  general  average ; 
but  it  is  necessary  that  the  composition  or  ransom  took 
place  really  for  the  redemption  of  the  ship  and  cargo  con- 
jointly ;  for  if  the  privateer  or  pirate  had  in  view  the  capture 
of  the  ship  alone,  or  the  cargo  alone,  the  redemption  or 
repui-chase  would  not  be  general  average ;  but  the  ship  alone, 
or  the  merchandise  alone,  must  support  the  consequences  of 
the  composition  or  redemption  effected  in  its  exclusive 
interest.* 

It  is  a  genenil  rule  that  in  case  of  captuie  the  things  given 

by  agieement,  or  the  money  paid  for  redemption  of  the  ship 

.ind  cargo  together^  can  alone  be  admitted  as  general  average, 

.  that  is  to  say  for  the  redemption  of  all  the  property  engaged 

in  the  expedition. 

Thus,  the  things  given,  or  the  sums  paid  by  a  shipper  for 
the  redemption  of  his  goods  alone,  can  never  be  admitted  as 
jjeneral  average*;  they  are  merely  particular  averages  for 
their  proprietor. 

The  redemption  has  iiotin  view  the  coipmon  safety  or 
interest,  the  shipper  ha\ing  no  other  end  than  the  repossess- 
ing himself  of  that  which  belongs  to  him.^ 

BKA25IL. — E\^ry  thing  w^hich  is  given  to  the  enemy,  corsair 
or  pirates,  by  agreement  or  on  account  of  the  ransom  of  the 
>^hip  and  goods  jointly  oi*  separately,  is  contributed  for  as 

^  Meraoire,  Int.  Genl.  Avg.  Com.,  44.  Bruxelles  23  Nov.  64,  Anv.  64, 
1.283,  Anvers  11,  Nov.  1863,  A.  6^,  1,  35,  (Auv.  17,  Sept.  1863).  Criiys- 
maii8  UiRqncs  de  Gueire,  §  73" 

-  Memoire  Int.  Genl.  Avg.  Com.,  p.  17.  As  ^vhere  the  captors  select 
Kuch  portions  of  tlie  adventure  as  best  suits  them,  and  abandon  the 
remainder;  the  loss  in  sucb  case  is  a  particular  average. 


y* 


• 

i 
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general  average.*  But  if  the  euem j',  corsaii'  or  pirate,  has  uot 
made  a  composition  or  agreement  of  ransom,  if  they  limit 
their  demand  and  voluntarily  depart  releasing  the  rest,  all 
the  losses  constitute  simple  averages  to  the  owners  charge 
and  not  general  average ;  there  being  no  composition  for  the 
common  safety.^ 

Chili. — The  delivery  of  anything  made  to  the  enemies  or 
pirates  for  composition,  and  as  a  means  of  redemption  of  the 
ship,  of  the  cargo,  or  of  both  together,  is  charged  in  general 
average.^ 

Under  this  head  are  included  also  the  pay  and  charges  of 
the  hostages  during  the  detention,  imtil  the  return  of  the  sh\\) 
to  the  home  port ;  *  the  charges  made  to  reclaim  conjointly 
the  liberty  of  the  captured  ship  and  cargo,  and  the  cost  of 
residence  of  the  captain,  officers. and  crew  during  the  deten- 
tion, including  also  the  wages  and  maintenance.^ 

The  things  which  are  taken  by  the  captors  without  previ- 
ous agreement,  and  that  which  is  delivered  volimtarily  by 
any  of  the  shippers  in  order  to  save  their  merchandise,  are  : 
not  regarded  as  general,  but  as  paiticular  average.* 

So,  also,  the  charges  of  the  reclamation  undertaken  in 
order  to  obtain  the  liberty  of  the  ship  or*  of  the  cargo  separ- 
ately, are  particular  averages.^ 

Denmark. — Goods,  or  money  given  by  the  master  in 
order  to  redeem  the  ship  and  cargo  from  capture,  or  liberate 
the  property  from  detention  by  enemies,  or  pirates,  must  be 
contributed  for  in  general  average. 

Sacrifices  on  similar  occasions  made  to  save  a  special  part 
of  the  cargo,  and  goods  robbed  by  enemies,  or  pirates,  if  such 
goods  have  not  been  assigned  by  the  master  for  the  express 
purpose  of  releasing  ship  and  cargo,  shall  not  be  deemed  a 
general  average  loss. 

1  Codigo  Commercial,  ^  704.    (2)  Veiga,  Vol.  II,  p.  225. 

3  Codigo  de  Com.,  ^  1090, 1°    4  ibid,  *  1090,  2°    s  Ibid.,  ^  1090,  .3^ 

«  Ihid,  J  1125, 1^.    7  Ibid,  4  1125,  2^.    8  Insurance  Law,  ^  12. 
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Englajto. — K  part  of  the  cargo  be  voluntarily  and  with- 
out fraud  delivered  up  to  a  pirate  by  way  of  composition  or 
ransom  to  induce  him  to  spare  the  vessel,  or  the  residue  of 
the  goods,  or  a  sum  of  money  be  paid  for  the  same  purpose, 
all  writers  agree  that  the  value  of  the  part  ransomed  must 
contribute  to  the  loss.  If  forcibly  taken  it  is,  of  course, 
otherwise,  there  being  in  such  case  no  voluntary  submission 
to  loss.' 

Bansom  in  the  case  of  capture  by  an  enemy  was  pro- 
hibited by  act  of  Parliament  during  the  reign  of  George  III, 
and  is  thus  excluded  from  general  average.^ 

Finland. — The  price  paid  for  the  ransom  if  the  ship  or 
the  goods  or  of  any  of  the  crew  captured  or  detained  M  hos- 
tages is  contributed  for  in  general  average.^ 

France.— Thmgs  given  voluntarily  by  way  of  composition 
for  the  ransom  of  vessel  and  cargo  from  captors  or  pirates 
are  allowed  in  general  average,  but  when  the  enemy  or  pirate 
himself  chooses  to  take  at  his  own  discretion  certain  things, 
leaving  the  ship  thereupon  to  depart,  the  loss  is  a  particular 
average,  and  falls  upon  the  proprietor  of  the  things  so  taken. 

But  it  is  enough  for  general  average  if  the  intervention  of 
the  captain  determines  the  choice  of  the  captors.  If,  for  ex- 
ample, a  ship  being  arrested  on  the  ground  that  the  cargo 

»  Arnoiild  (4th  Ed.)  Vol.  II,  p.  769.  Parsons  v,  Scott,  3  Taunt  3C3. 
Webb  r.  Brooke,  3  Taunt  6. 

«  Abbott  on  Ship'j?,  p.  477  (578).  Hopkins,  p.  61.  Stevens,  p.  27-8. 
8teTen8  &  Benecke  (Phil.),  p.  152.  Lowndes,  p.  184.  This  law  only 
applies  to  a  public  enemy ;  a  surrender  of  goods  or  money  to  a  pirate 
would  have  to  be  contributed  for. 

Neabitt  v,  Lushington,  4  T.  Rep.  78tl.  In  Harris  v.  Watson.  Peake 
103  [72]  (1791),  the  claim  of  seamen  for  gratuities  promised  in  time  of 
daDger  was  denied.  Lord  J^enyon :  "  This  rule  is  founded  on  a  prin- 
ciple of  policy,  for  if  sailors  were,  in  all  events  to  have  their  wages,  and 
in  time  of  danger,  entitled  to  insist  on  an  extra  cliarge  on  such  a  prom- 
ise as  this,  they  would  in  many  cases,  suffer  a  ship  to  sink  unless  the 
captain  would  pay  any  extravagant  demand  tliey  miglit  tliink  proper." 

3  Code  Maritime,  $  133,  4« 
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belongs  to  the  enemy,  the  captain  is  able  to  pei'suadethe 
captors  that  all  is  not  hostile,  the  hostile  merchandise  pre- 
served by  this  ruse  de  guerre  should  contribute  to  the  loss 
of  that  which  has  been  confiscated.^ 

M.  Bedarride  says:  The  captain,  in  case  of  capture, 
has  the  right  to  ransom  the  ship  and  cargo;  and  it  is 
evident  that  each  person  profited  must  consequently  coh- 
tribut^  in  proportion  to  the  advantage  he  has  gained. 

It  matters  not  whether  the.  ransom  has  been  effected  in 
money,  commercial  value,  in  provisions,  or  in  merchandise 
forming  part  of  the  cargo.^ 

It  has  been  held  that  every  expense  incurred  to  free  the 
vessel,  even  if  it  be  of  an  immoral  or  illegal  nature,  such  as 
bribing  the  Judges  of  the  Prize  Court  to  get  a  favorable 
decision,  is  general  average.^        ,    * 

Germany. — ^When  the  vessel  has  been  detained  by  ene- 
mies or  pirates,  and  is  redeemed  by  payment,  that  which  is 
paid  for  redemption,  together  with  the  maintenance  and 
ransom  of  the  hostages,  is  general  average.* 

Even  when  the  enemy  select  for  themselves  such  articles 
as  they  desire,  releasing  the  rest,  the  things  taken  are  con- 
tributed for  in  general  average. 

1  Cauvet  4  377.  Code  H  304,  400. 1*>.  Emerigon,  p.  485.  Pardessus, 
§  788.  Frignet,  §  446.  Morel,  p.  25-28.  Boulay-Paty,  t.  IV,  p.  443. 
Daggevme,  t.  IV,  p.  22.  Alauzet,  4  2399.  Delvincourt,  t.  11,  p.  254. 
Manuel  Droit  Com.,  Vol.  II,  p.  951.  Cour  de  Rouen,  2  frim.  ann.  X- 
Com  de  Cass-  22  Aoiit,  1827.    Pardessus,  No.  733.    DaUoz,  No.  1075. 

If  the  cruiser  has  made  himself  master  of  the  Khip,  and  without  any 
composition  has  selected  the  most  precious  effects,  and  those  which 
suited  him  best,  and  had  then  let  the  ship  proceed  with  the  residue,  the 
loss  of  goods  thus  taken  possession  of  would  hare  been  only  a  simple 
average,  to  be  wholly  supported  by  the  owners  of  the  goods,  for  the 
cruiser  having  taken  possession  of  the  goods  by  force,  because  they 
suited  him  best,  it  cannot  be  said  that  they  were  given  him  for  the 
common  safety,  nor  that  this  is  a  loss  incurred  to  save  the  ship  and  the 
residue  of  the  cai-go.    Pothier  Maritime  Contracts,  $  138. 

2  Beddaride  Com.  4  1682.  3  Chargeur  et  €ie  (S.  V.  28, 1,  62,  C.  de  Cass. 
28,  Aoiit  1827,  D.  27, 1,  489,  M.  28,  2,  88.)  6, 11,  81, 1133.  C,  Nap.  949  C.  C. 

4  Allgemeines  Handelsgesetzbuch,  J  708,  6*^.  » 
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Holland. — ^Whatever  is  given  to  the  enemy  or  pirates 
for  the  surrender  or  ransom  of  the  vessel  and  cargo  is  to  be 
paid  for  in  general  average.       , 

In  doubtful*  cases  it  shall  be  considered  that  the  ransom 
was  for  the  vessel  and  cargo  conjointly.*  The  cost  of  recla- 
mation in  case  the  ship  and  cargo  are  arrested  or  captured, 
find  both  are  reclaimed  by  the  captain,  is  also  allowed  as 
general  average.* 

Eegarding  a  selection  by  the  captors,  Mr.  Driebeek  says : 
.  "  Not  to  be  admitted,  it  not  being  a  sacrifice  for  the  common 
"  benefit,  but  a  mere  robbery." 

Mess.  Ass<?r,  Wertheim  &  Hartogh' of  Amsterdam^  Bre- 
duis  of  Dordrecht^  and  Dutilh  of  Botterdamy  all  agree,  how- 
ever, to  the  contrary. 

Italy. — Things  given  to  a  pirate  by  way  of  composition, 
•  or  as  ransom  for  the  ship  and  the  goods,  belong  to  general 
average. ' 

"  The  composition  brands  the  negotiation  and  it  becomes  a 
common  debt,  while  the  loss  caused  by  the  stealing  of  the 
pirate,  or  corsair,  is  a  particular  average."*  In  practice,  how- 
ever, even  where- the  captors  tnake  their  own  selection  and 
release  the  remainder  of  the  property,  the  interests  suffering 
such  loss  have  a  right  to  demand  indtnnnity  against  tlie  vessel 
and  the  other  shippers. 

XoRWAY. — Goods,  ships  material  or  money  given  for  the 
ransom  of  a  ship  taken  by  pirates,  or  hostile  privateers, 
when  the  surrender  is  made  in  the  general  interest  are  con- 
tributed for  in  general  average ;  not  so  what  is  forcibly  taken 
away  by  the  pirates  or  enemies. 

Kthe  cargo  in  case  of  capture  could  not  have  been  de- 
elaied  good  prize,  it  is  not  to  contribute  to  the  expense  of 
ransom.* 

1  Wetboelv  van  Koophandel  i  699, 1«    2  Ibid  §  699, 13° 
3  Codice  di  Comercio,  4  509, 1"    *  Borsari  Com.  Code,  4  1549,  Vol.  II. 
p  599.  .  .  ^ 

*  Lov  om  Sofarten,  i  69,  ia°  6« 
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Peru. — Goods  or  money  surrendered  to  pirates,  or  taken 
by  the  pirates  or  captors,  if  the  remainder  of  the  interests 
are  thereupon  released,  are  contributed  for.' 

Portugal. — The  expenses  of  reclaiming  tlie  ship  and 
cargo,  incurred  by  the  captain  through  a  common  application 
on  behalf  of  both,  are  allowed  in  general  average ;  also  the 
wages  and  board  of  the  crew  during  such  reclamation,  pro=- 
vided  the  ship  and  cargo  are  released  and  restored.® 

HussiA. — Expenses  incurred  for  the  safety  of  vessel  and. 
cargo  by  ransom  from  an  enemy  are  to  be  treated  as  general 
average.'  The  rule  Is  the  same  as  to  property  seized  by  the 
captors,  if  by  this  means  the  safety  of  the  remainder  is 
secured. 

Spavin. — Property,  or  money  given  up  by  way  of  ransom 
to  redeem  a  ship  and  her  cargo  from  the  hands  of  enemies 
or  pirates,  is  classed  as  general  average.*  If  the  enemies, 
corsairs,  or  pupates  limit  their  demand  to  certain  parts  of  the 
adventure,  without  making  any  composition,  leaving  the 
rest  untouched,  the  loss  is  not  considered  as  common  average ; 
as  likewise  in  case  of  the  redemption  of  any  one  interest.^ 

Sweden. — Disbursements  for  saving  or  redeeming  ship 
and  goods  from  enemies,  ^privateers  or  pirates,  are  to  he 
charged  to  general  average.* 

Goods,  money  or  other  valuables  voluntarily  paid  to  cap- 
tors to  eflFect  the  release  of  both  ship  and  cargo  are  regarded 
as  general  average. 

Even  where  the  captors  make  the  selection,  and  allow  the 
ship  and  the  remainder  of  the  adventure  to  depart,  contribu- 
tion is  levied  on  the  property  arriving  at  its  destination  for 
the  value  of  that  appropriated  by  th.e  captors. 

1  Codigo  Comercio,  S  970, 1^. 

2  Codigo  Commercial,  §  1816, 1°  13°  13° 
«  Sswod,  §  965,  973. 

*  Codigo  de  Comercio,  §  986, 1".    5  Comfy.  Codigo  de  Comercio,  p.  344 
note  4. 
5  Maritime  Code,  §  143,  6°. 
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Uotted  States  of  Colombia. — The  things  delivered 
to  enemies  or  pirates  as  a  composition  to  procure  the  release 
of  vessel,  cargo,  and  the  lives  of  those  on  board,  are  ad- 
mitted in  general  Siverage.^  The  property  which  is  taken  by 
the  captors  without  previous  consent,  as  well  as  those  things 
willingly  giv§n  by  ownera  of  cargo  to  save  their  own  goods, 
(Jo  not  belong  in  general  average.^ 

The  charges  incurred  in  reclaiming  jointly  the  captured 
ship  and  the  goods,  the  charges  of  the  captain,  officers  and 
crew  during  the  detention,  including  their  wages  and  main- 
tenatice,  are  contributed  for.^  These  charges,  incuhed  in  the 
separate  interest  of  ship  or  cargo,  are  particular  averages.* 

Uruguay. — ^The  sacrifices  to  enemies  or  pirates  as  ransom 
for  the  vessel  and  the  cargo  conjointly  are  considered  as 
general  average. 

Likewise  are  considered  as  general  average  the  s<a1ary  and 
charges  of  the  vessel  while  detained  regulating  the  redenipx 
tion.* 

Venezuela. — The  values  which  are  given  by  way  of  com- 
position to  redeem  the  ship  and  the  cargo  are  placed  to  the 
account  of  geberal  average.*  The  goods  captured  by  pirates 
occasion  a  particular  average  loss  to  their  owner,  even  though, 
after  they  have  seized  this  property,  the  .captors  should 
abandon  the  ship  and  the  rest  of  the  cargo ;  but  when  by 
means  of  a  bill  of  exchange  or  other  security  the  ransom  of 
ship  and  cargo  has  been  secured,  the  cost  of  the  ransom  is 
general  average,  as  also  is  the  expenses  of  procuring  the  release 
and  escape  from  condemnation  of  the  captured  property.^ 


1  Codigo  §  282, 1°    «  lb  ,  $  817, 1°    3  lb.,  J  382,  3"    4  lb  ,  ^  817,  3". 
i  Codifso  de  Cometeio,  1 1486, 1° 
•  Codigo  de  Comeicio,  ^  607, 1'' 

'  Sancgo  EzpoBicion,  Codigo  de  Comercio,  Vol.  IT,  p.  p.  D.  154,  155, 
§  148,  l^ 
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Section  YII. 

For  Salvage  Services j^  Landing  Cargo. —  WJien  is  the  com- 
munity  of  interest  dissolved  so  as  to  caxise  the  General 
Average  charges  to  cease,  . 

The  compensation  due  salvors  for  their  services  of 
time,  money  and  material,  and  often  exposure  of  life,  in 
saving  a  wrecked  or  stranded  ship,  without  necessarily 
possessing  all  the  elements  of  general  average,^  is  usually 
assessed  upon  a  similar  basis.^   Indeed,  legal  adjudication 

1  It  is  not  here  designed  to  deal  with  the  general  merits  or  qualifica- 
tions of  salvage  service,  these  appertain  to  another  branch  of  the  Mari- 
time Law,  but  simply  to  present  the  aspect  of  such  cases  in  their  con- 
nection with  the.  principles  of  general  average. 

s  Sansum  v.  BaU,  4  Dallas,  462  (1806).  Peters  r.  Warren  Ins.  Co.,  1 
Story,  468.    Van  Syckel  v.  Sch.  "  Thos.  Ewing,"  Crabbe,  405  (1840). 

A  vessel  in  a  storm  on  Lake  Michigan  lost  her  masts  and  rigging  and 
threw  o  verboard  a  portion  of  her  deck  load.  The  vessel  afterward  came 
to  anchor  and  was  deserted  by  her  crew,  except  the  mate. 

The  libellants  having  insured  a  portion  of  the  cargo,  with  the  consent 
of  the  consignees,  sent  a  propeller  to  the  vessePs  assistance,  took  oat 
part  of  the  cargo,  rigged  a  jury  mast  and  supplied  a  new  crew ;  after 
which  they  towed  the  vessel  out  into  the  lake  and  sorted  her  on  her 
voyage,  which  was  safely  completed.  The  expenses  of  these  operations 
the  libellants  claimed  as  general  average.'  Miller  J. : ''  Salvage  chargei^ 
**  are  deemed  a  general  average  when  incurred  for  the  benefit  of  all 
"  concerned.  It  is  properly  a  charge  apportionable  upon  all  the  interests 
"  and  property  at  risk  iij  the  voyage  which  derive  any  benefit  therefrom. 
"  But  still  these  charges  may  be  simple  average  or  partial  loss.  The  cir- 
**  cumstances  of  the  case  are  to  be  looked  to,  to  ascertain  whether  they  be 
"  the  one  or  the  other."  (Flanders  Adm.,  284-5,  and  cases  therein  cited). 

3  The  "  Congress,"  2  Biss.,  42.    Montgomery  v.  Tyson,  1  Low,  183. 

In  Allen  v,  Sliip  "  Canada,"  Bees.  Rep.,  90  (1796),  compensation  was 
granted  ship  for  keeping  company  with  a  leaking  vessel,  but  this  charge 
was  not  apparently  general  average,  the  vessel  carrying  saU  and  beini? 
manageable  and  the  leak  under  control.  Joy  v,  AUen,  2  Wood  &  M.,  303. 

The  right  to  salvage  may  arise  through  services  at  sea,  whereby*the 
adventure  is  saved  from  destruction  or  loss,  or  by  the  rescue  from 
captors.  Williams  t;.  Suffolk  Ins.  Co.,  8  Sumner,  270,  510.  Heyliger  t\ 
N.  Y.  F.  Ins.  Co.,  11  John*,  85. 
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upon  such  claims  may  always  be  said  to  be  based  upon 
the  same  methods  of  apportionment ;  and  few,  if  any 
interests  liable   to   the  expenses  of  salvage  would   be 
exempt  from  general  average  contribution.^ 

When  the  property  saved  by  salvors — of  vessel,  freight 
and  cargo— is  saved  as  an  entirety,  the  expenses  of  such 
service  are  naturally  apportioned  upon  the  interests  saved 
according  to  the  ordinary  principles  of  contribution.^ 

1  Human  life  is  not  a  subject  for  contribution  through  general  aver- 
Kge,  nor  are  salTors  entitled  to  recompense  for  saving  it,  though  such 
service  may  be  fairly  considered  in  an  award  for  saving  property.  The 
**  Emblem,"  3  Ware,  68  (1840).  Where  a  vcHsel  at  sea  relieves  a  sinking 
ship  of  a  box  of  bullion  and  seameil,  and  afterward  is  herself  relieved 
of  gold  and  seamen  (being  in  no  peril  at  the  time),  held  that  the  second 
relief  gave  no  right  of  salvage  to  the  relieving  vessel,  no  peril  existing 
at  the  time.    A  Box  of  BuUion,  1  Spr.,  57  (1843). 

In  cases  of  shipwreck,  if  one  set  of  salvors  saves  life,  and  another 
property,  each  is  to  be  compensated  out  of  the  property  saved  accord- 
ing to  the  merit  of  their  respective  services.  The  "  Genesee,"  6  N-  Y. 
L^g-  Ob^.,  p.  858.  Tlie  salvage  in  such  cases  is  a  general  charge.  Rigby 
r  Cargo  Ship  *•  Mulhouse." 

Compensation  for  saving  life,  except  the  life  of  a  slave,  unconnected 
with  the  saving  of  property  is  left  by  the  law  to  the  voluntary  bounty 
of  individuals!  The  "  Aid,"  1  Hagg  84.  The  "  Zephyrus,"  1  W.  Rob. 
330.  Indeed,  if  no  property  is  saved,  no  means  are  supplied  by  which 
the  court  can  reward  the  salvor.  A  suit  in  personam  for  salvage  for 
saTing  the  life  of  a  free  person  would  be  a  novelty,  and  probably  could 
not  be  maintained  unless  under  very  special  circumstances  of  an  ex- 
press contract.  But  if  life  is  saved  in  connection  with  property,  it  is 
proper  for  the  court  to  take  notice  of  that  fact  and  increase  the  salvage 
accordingly.   Judge  Marvin,  in  Rigby  v.  Cargo,  Ship  "  Mulhouse,"  1859. 

"  When  a  vessel  is  accidentally  stranded  "  (niue  miles  from  her  des- 
tination in  the  course  of  the  voyage),  "and  by  labor  and  expense  is  set* 
"  afloat,  and  completes  her  voyage  with  the  cargo  on  board,  the  expenses 
**  bestowed  for  this  object,  as  it  produces  benefit  to  all,  so  it  shall  be  a 
"charge  upon  all,  according  to  the  rules  of  apportioning  general 
"average."    Bedford  Com.  Ins.  Co.  r.  Parker,  2  Pick,  1,  (1828) 

The  coata  of  the  suit  brought  by  all  the  sal vors  jointly  against  aU  thti 
property  saved  may  also  be  allowed  in  general  average.  Peters  r. 
Warren  Ins.  Co.,  1  Story.  468. 
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So,  too,  in  many  cases,  when  the  operations  involved 
are  of  a  more  complicated  character,  as  when  cargo  is 
discharged  and  stored  in  a  place  of  safety,  and  the  vessel 
so  lightened  is  afterward  floated  and  the  cargo  subse- 
quently reloaded.*  Biit  when,  as  has  sometimes  happened, 
the  stranding  occurs  so  near  the  port  of  destination  that 
the  cargo  being  unloaded  can  more  properly  and  reason- 
ably be  at  once  delivered  to  the  consignees,  and  such 
delivery  is  made,  and  Vessel  and  cargo  are  not  again  re- 
united, a  different  method  of  apportionment  may  become 
necessary. 

■ 

When  the  necessities  of  the  case  require  the  discharge 
of  the  merchandise,  and  the  destined  port  is  within  a 
short  distance  of  the  place  of  disaster,  it  may  be  the 
cheapest  course,  and  the  only  reasonable  one,  that  such 
discharge  be  made  for  instance,  into  lighters,  the  voyage 
in  this  manner  continued,  and  the  cargo  delivered  to  the 

Houseman  v,  Car^o  Schr.  "North  Carolina,^'  18 Pet. 40 (1841).  Masters 
may  compromise  salvage  claims  in  smaU  cases,  or  when  they  cannot 
communicate  with  the  owners,  but  their  actions  may  be  scrutinized  by 
the  courts. 

The  pilot^s  extra  services  while  the  vessel  is  aground,  as  also  the 
labor  and  services  of  other  vessels  to  float  the  stranded  ship,  are  matters 
of  general  average  compensation.    Hathaway  i'.  Sun  Ins.  Co.,  8  Bosw., 

83  (1861). 

In  Giles  v.  Eagle  Ins.  Co.,  2  Met,  140,  (1840),  the  labor  and  board  of 
the  master  and  crew  while  getting  off  the  vessel,  were  not  regarded  as 
general  average,  but  the  labor,  etc.  of  persons  hired  to  assist  the  mas- 
ter and  crew  were  to  be  admitted. 

iWhere  a  barge  on  one  of  the  Western  rivers  got  ashore,  and  the  owner 
of  lumber  upon  it  saved  it  with  his  teams,  while  the  master  employed 
men  to  protect  this  cargo  as  well  as  tlie  boat  from  ice,  etc. ;  held  that 
aU  these  expenses  were  general  average  to  which  the  lumber  shoidd 
contribute,  but  that  the  value  of  the  work  performed  by  the  owner  of 
the  luml>er  should  bo  allowed  him.  Dilwoith  r.  McKelvey,  80  Mo.  149, 
(1860.) 
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consignees.  Such  disposition  of  the  goods,  aside  from 
the  advantages  thus  obtained  in  floating  the  vessel,  relieves 
the  master  and  salvors  of  responsibility,  expenses  and 
probable  loss,  and  enables  the  crew  and  workmen  to  de- 
,  vote  their  whole  attention  to  the  ship. 

It  cannot  be  supposed,  however,  that  the  master,  by 
such  proceedings,  waives  any  rights  of  indemnity  or  con- 
tribution, or  surrenders  any  security  which  the  posses- 
sion of  the  property  would  give  him. 

« 

No  complicated  questions  of  rights  and  immunities 
should  be  allowed  to  trouble  the  master's  mind,  or  bias 
his  judgment;  and  whatever  action  may  be  takeii  in  the 
matter,  which  may  appear  just  and  proper,  should  be 
fairly  considered  as  done  and  accepted  under  an  implied 
agreement,  and  with  a  reservation  of  all  rights.* 

In  this  view  of  the  case,  it  becomes  necessary  for  us 
to  consider  what  are  the  respective  rights  of  vessel  and 
cargo. 

The  Courts  have  held,  for  example,  that  the  master 
may,  and  it  is  his  duty  to  '*  tranship  the  cargo  by  other 
**  vessels,  when  his  own  shall  have  become  unseaworthy, 


1  Douglas  V,  Moody,  9  Mass.,  548  (1818).  See  ante.  p.  19,  uote  1. 
The  captain  of  a  ship  in  a  foreign  port  representd  both  owners 
and  sliippers,  tbey  not  having  any  other  agent  on  the  spot.  Gernon  v. 
Cochrane,  Bees  Rep.  209  (1804).  Jordan  v.  Warren  Ins.  Co.,  1  Story  342, 
(1840).    Bryant  r.  Commonwealth  Ins.  Co.,  6  Pick.,  181. 

The  law  of  general  average  is  a  branch  of  the  law  of  agency.  The 
master  charges  the  respective  interests  with  contribution  by  some  act 
which  lie  is  authoiized  to  do  in  virtue  of  his  position  as  agent.  He  be- 
comes habilitated  with  this  agency,  and  is  entitled  to  charge  the  goods 
withoot  a  request  from  the  owner,  in  consequence  of  the  danger  of  the 
situation  in  which  they  are  placed.  Hugg.  t;.  Baltimore  &  Cuba  S.  & 
M.  Co.,  35  Mary.,  414  (1872). 
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"  or  wrecked  in  the  course  of  the  voyage  ;'  "  and  that 
*'  when  a  vessel  is  wrecked,  the  whole  cargo  is  in  the 
'^  care  and  custody  of  the  master,*  as  an  entirety  for  all 
**  the  purposes  of  the  voyage,  including  of  course  its  pre- 
"  servation  ;  and  it  becomes  his  duty  to  take  the  proper 
*'  steps  for  saving  the  property,  if  it  can  be  recovered  at 
*^  a  reasonable  expense,  without  regard  to  the  relative  rights 
**  or  interests  of  the  respective  owners;  to  act,  in  other 
**  words,  just  as  he  would  if  both  vessel  and  cargo  were 
*'  under  one  ownership.^  "  ''He  is  bound  to  all  the  interests, 
*'  and  must  labor  for  their  common,  welfare;*"  ''but  he  has 

1  Macj  r.  Atlantic  Ins.  Co.    X.  Y.  Superior  Court. 

Utpadel  V.  Fears,  1  Sprague,  559  (1858).  Murray  v.  Etua  Ins.  Co.,  4 
BisK.,  417  (1864).  Gaither  v,  Myrick,  9  Md.,  137.8.  Lemont  v.  Lord,  53 
Me.,  805  (18p4).  Searle  v.  ScoveU,  4  Johns.  C.  218  (1819).  Sogers 
V.  Murray,  3  Bosw.,  358  (1851).  The  Blaster  is  not  to  give  up  the 
control  of  his  vessel  to  salvors;  the  mere  fact  that  the  vessel 
is  wrecked  does  not  vary  her  liabiUty  as  a  common  carri«^,  unless  the 
property  perishes  with  or  in  consequence  of  the  wreck.  The  master  is 
l)ound  to  obtain  another  ship,  if  practicable,  his  vessel  being  wrecked ; 
and  his  duty  is  not  ended  until  the  cargo  is  delivered  at  the  destination, 
returned  to  the  possession  of  their  owner,  or  retained  for  his  disposition. 
King  V.  Shepherd,  3  Story,  449  (1844).  "  Star  of  Hope,"  U.  S.  Dis.  Ct.  of 
Cal.    1859. 

2  The  stranding  of  the  vessel  does  not  teriniuate  the  duties  of  the 
miister,  but  he  is  still  under  obligation  to  take  all  possible  cave  of  the 
goods,  and,  if  practicable,  to  get  the  ship  off  and  prosecute  the  voyage. 
McAndrew  v.  Thatcher,  3  Wall,  347  (1865). 

3  Jones  V.  Bridge,  2  Sweeny  (N.  Y.)  481,  (1870.)  Bryant  v.  Coml.  Ins. 
Co,  6  Pick,  131.  Douglas  17.  Moody,  9  Mass,  548.  Jordan  u.  Warren  Ins. 
Co.,  1  Story,  843.    Winn  v,  Columbian,  Ins.  Co.,  13  Pick,  379. 

"  The  master  is  bound,  in  acting  as  agent  for  ship  and  cargo,  to  con- 
**  suit  so  far  as  he  can  the  true  interests  of  both.  He  must  not  sacrifice 
"  the  cargo  to  the  ship.''    The  "Julia  Blake,"  U.  S.  D.  Ct.  N.  Y.,  (1879.) 

4  Lemont  r.  Lord,  53  Maine,  805,  (1864  >  Kaylor  r.  Baltzell.  Taney  55. 
I'he  **  Niagara"  r.  Cordea,  31  How,  7.  The  "Ocean  Star"  and  Carpo, 
U.  S.  D.  Ct.  of  Florida,  18G1. 
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**  no  right  to  use  his  power  arbitrarily, -nor  to  involve  any 
"  interest  in  an  expense,  unless  there  is,  presumably,  a 
*'  corresponding  benefit  to  it."* 

It  may  seem  too  broad  a  statement,  that  no  interest 
can  be  held  to  a  gr-eater  expense  than  would  have  been 

1  Sparks  v.  Kittridge,  9  Law  R.,  318.  New  Bedford  Com.  Ins.  Co.  r. 
Parker,  3  Pick,  9.  Dongrlass  v.  Moody,  9  Mass,  54S.  Padelford  r. 
Boardman,  4  Mass,  550.    Giles  v.  Eagle,  Ins.  Co.,  3  Met.  148. 

The  master  is  bound,  in  acting  as  agent  for  ship  and  cargo,  to 
*  consult,  so  far  as  he  can,  the  true  interests  of  both.  He  must  not 
sacrifice  the  cargo  to  the  ship.  Now,  here  he  acted  in  flagrant 
violation  of  the  rights  and  interests  of  the  owner  of  the  cargo. 
Knowing  the  condition  of  the  ship,  he  must  be  presumed  to  have 
known  that  it  was  not  the  interest,  and  would  not  be  the  wish  of  the 
owner  of  the  cargo  to  contribute  a  large  part  of  the  value  of  the  cargo 
for  the  purpose  of  enabling  the  ship,  which  was  disabled  by  its  own  un- 
seaworthiness at  the  commencement  of  the  voyage,  and  not  by  a  peril 
of  the  sea,  to  be  repaired  in  order  to  complete  her  voyage.  His  acts  as 
agent  of  the  owner  of  the  cai^o<were  not  reasonably  judicious,  and  I 
am  bound  to  say  on  all  the  evidence  were  not  done  in  good  faith. 
(The  "Onward,")  Judge  Choate,  in  the  "Julia  Blake,"  U.  S.  D.  Ct.,  N. 
Y.  (1879). 

Goodwillie  v.  McCarthy,  45  111.,  146  (1867).  When  a  disaster  happens 
at  sea  the  master  of  the  vessel,  from  necessity,  becomes  the  agent  of 
all  persons  interested  in  the  vessel  and  its  cargo,  so  far  as  it  may  be 
necessary  to  secure  their  safety.  And  in  such  case,  when  the  property 
has  been  saved  and  is  liable  for  contribution  in  general  average,  for  ex- 
penses incurred,  although  at  great  cost,  the  question  is  not  whether  it 
might  not  have  been  preserved  at  less  expense  had  the.  master  pursued 
a  difTerent  course,  by  separating  the  vessel  from  the  cargo,  but  is  whether 
the  expenses  incuiTcd  resulted  in  their  common  safety  and  were  made 
for  their  common  benefit. 

This  vessel  on  a  voyage  to  Chicago,  on  account  o£  sea  peril,  put  into 
Macinaw,  placed  the  deck  load  on  the  wharf,  made  slight  repairs,  and 
was  towed  to  Milwaukee,  the  nearest  port;  from  wTiich  place,  after 
repairs,  she  was  towed  to  Chicago.  It  was  claimed  that  if  the  entire 
cargo  had  been  left  at  Macinaw,  where  it  would  be  safe  until  another 
vessel  could  take  it  direct  to  Chicago,  the  expenses  to  the  cargo  would 
have  been  much  less  than  the  amount  claimed  in  general  average.  As 
is  seen,  the  Court  denied  this  position  as  a  proper  excuse  for  non-pay- 
ment of  the  contribution  claimed.  It  will,  however,  be  noted  that  there 
was  no  general  separation  of  vessel  and  cargo,  the  deck  load  only  being 
discharged. 
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incurred  for  its  special  preservation;'  because  no  one 
interest  can  claim  the  undivided  attention  of  master  or 
salvors.  But  it  would  appear  as  a  corollary,  that  all  in- 
terests being  entitled  to  equal  service,*  no  such  control 
can  be  kept  over  cargo,  because  of  the  affreightment, 
under  the  assumed  pretence  of  a  common  interest,  when 
such  interests  are  not  promoted,  but  jeopardized  by  the 
detention.^ 

The  owners  of  cargo  have  an  undoubted  right  to  de- 
mand and  enforce  delivery  of  their  goods  upon  presenta- 
tion of  the  bills  of  lading,  and  the  payment,  or  security 
of  the  freight  and  charges,  and  the  respective  liabiUties 
of  the  parties  to  the  adventure,  as^to  the  expenses  in- 
curred, must  be  judged  according  to  this  right/ 

1  Lowndes,  p.  70.  Bedford  Ins.  Co.  v.  Parker  3,  Pick.  I  a  "  When  a 
''  ship  and  cargo  tire  in  peril  of  being  lost,"  says  I^ord  Chelmsford, 
**  the  captain  is  caUed  upon  to  act  for  the  benefit  of  all  concerned,  he  is 
''  not  at  liberty  to  prefer  the  interests  of  one  of  the  parties  to  another.** 
CuiTie  V.  Bombay  Native  Ins.  Co.  L.  R.,  8  P.  C.  81. 

3  The  extent  of  the  master's  duty  as  agent  is  Umited  or  enlarged  ac- 
cording to  the  circumstances  of  the  case.  When  within  commnnicat- 
ing  distance  of  tlie  owners  of  the  different  interests  under  his  care,  his 
authority  is  to  be  judged  according  to  the  necessities  of  the  case.  See 
the  "Julia  Blake,"  U.  S.  D.  Ct.  N.  Y.  (187»  ) 

4  "Until  some  portion  of  the  property  has  been  separated  from 
the  resl^  so  as  no  longer  to  have  any  interest  in  common  with  it,  every 
risk  which  affects  the  enterprise  as  a  whole  must  be  regarded  as  affect- 
ing each  portion  pf  the  property  engaged."  "  If  the  goods  forming  a 
part  of  the  cargo  are  sold  for  the  necessities  of  the  ship,  or  are  delivered 
to  the  owner,  or  consignee,  either  before  or  after  the  arrival  of  the  ves- 
sel at  its  port  of  destination,  and  before  the  occurence  of  a  general  av- 
erage Joss,  they  do  not  contribute ;  so  a  separation  may  occur  threngb 
t  lie  withdrawal  by  the  owner  of  a  portion  of  the  goods  before  the  ter- 
ininntion  of  the  voyage.  This  every  owner  has  in  general  a  right  to 
<lo  :it  any  time  on  payment  of  freight  for  the  entire  voyage,  and  the 
goods  thus  wttlidrawu  are  exempt  from  contribution  for  any  sabsequeii 
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In  a  case  of  voluntary  stranding,  for  instance,  a  de- 
livery of  goods  could  not  relieve  their  owner  from  lia- 
bility to  a  proportion  of  all  the  charges  incurred  up  tofhe 
date  of  such  delivery,  as  well  as  for  freight ;  and  this  lia- 
bility would  apply  to  all  charges  for  the  rescue  of  the 
stranded  ship,  as  well  as  for  the  damages,  both  before 
and  after  such  separation  ;  as,  the  stranding  being  volun- 

\osBf  Upon  the  principle  that  it  is  the  goods  at  risk  only  which  contri- 
bute.''  Nelsonr.  Belmont,  21^.  Y.,  86.    5Duer,310. 

The  following  decision  I'egarding  the  validity  of  a  bottomry  bond 
may  be  applied  to  the  subject  here  treated.  **  It  is  urged  as  a  reason  wliy 
"such  communication  should  not  be  required,  that  the  owner  of  the 
"  ship  has  the  right  to  repair  and  to  carry  on  the  cargo  to  its  port  of 
"destination  if  he  elect  to  do  so,  instead  of  transhipping  the  cargo, 
''that  the  consignee  could,  if  notified,  only  save  the  maritime  interest 
"  by  furnishing  tlie  money  himself ;  and  so,  it  is  further  claimed  that 
"'if  communication  is  necessary,  the  want  of  it  affects  only  the 
"claim  for  maritime  interest  and  that  for  the  principle  sum  loaned  w^ith 
**  interest,  the  cargo  is  bound," 

'*  This  argument  rests  upon  the  theory  that  the  owner  of  the  cargo 
"cannot  reclaim  his  goods  at  an  intermediate  port;  that  the  ship  has 
*'  an  absolute  right  to  carry  tliem  to  the  end  of  the  voyage  and  so,  to 
"earn  her  freight.  But  the  right  of  the  shipper  eveu  in  a  case  where 
"  nothing  has  happened  to  dissolve  the  contract,  to  demand  his  goods 
'upon  payment  of  full  freight  at  an  intermediate  port,  and  an  indem- 
"  nity  to  the  ship  against  loss  and  damage,  seems  hardly  to  be  denied 
"  even  in  the  case  cited  in  support  of  this  proposition."  Parker  r.  Loril- 
''  lard,  16  Johns.  835.  per  Chancellor  Kent ;  see  also  the  "  Onward,"  Supra, 
"p.  70.  "The  contract  of  affreightment  though  a  contract  mutually 
"binding,  establishes  the  relation  of  principal  and  agent,  of  bailer  and 
"bailee,  between  the  shipper  and  tlie  ship;  and  however  such  a  contract 
"  might  be  dealt  wnth  by  a  common  law  court,  it  seems  not  according 
"  to  the  declared  principles  of  equity  upon  which  Admiralty  Courts  deal 
"  with  questions  that  the  sliip])er  of  goods  should  be  denied  the  right 
"  to  their  possession  while  in  the  custody  of  his  agent,  if  he  is  willing 
*'to  pay  that  agent  all  that  he  could  possibly  receive  upon  the  full  per- 
"  formance  of  the  contract. 

"Tliere  may  be  cases  where  it  would  be  equitable  tliat  the  ship  should 
"rwjeive  more  than  the  freight ;  as  for  instance,  if  the  redelivery  of  the 
"  Koods  will  impose  an  additional  expense  on  the  ship  as  for  ballast  or  for 
"the  restowiug  of  cargo  or  the  like  (see  the  "  Nnthl.  Hooper,"  3  Sumner, 
"ooo).    That  the 'owners  of  the  goods  can  reclaim  them  at  an  int^rme- 
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tary,  all  the  subsequent  expenses  arising  because  of  such 
act^  are  a  necessary  consequence,  and  a  part  of  it. 


The  actual  expenses  and  course  of  procedure  may  not 
have  been  directly  foreseen,  but  by  the  voluntary  act  in 
stranding,  these  expenses  and  damages  became  necessary, 
they  were  in  embryo,  and  in  this  sense  were  incurred 
at  the  moment  of  stranding. 

As  all  the  damages  and  expenses  to  the  vessel  by  rea- 
son of  the  stranding  are  subject  to  general  average 
contribution,  the  interest  of  the  cargo  in  the  fkte  of  the 
vessel  continues  after  the  actual  separation  of  the  one 
from  the  other,  regardless  of  any  subsequent  reuniting 
of  the  two. 

Where,  however,  the  stranding  is  accidental,  (and  it  is 
to  such  cases  that  we  refer  in  this  chapter,)  the  con- 
nection of  interest  existing  between  the  vessel  and  the 
discharged  cargo,  if  any  there  is,  must  be  the  interest  of 
the  voyage.  That  is,  when  the  loss,  or  wreck  and  con- 
demnation of  the  vessel  endangers  or  increases  the  ex- 
penses of  the  delivery  of  the  cargo  at  its  destination,  the 
interest  of  the  cargo  in  the  subsequent  fate  of  the  vessel 

i*  diate  port  at  least  by  the  payment  of  fuU  freight,  and  on  indeninify- 
'*  ing  the  sliip  against  aU  loss  arising  from  their  being  so  reclaimed, 
''  seems  therefore,  to  result  from  their  ownership  and  tlie  natnre  of  the 
"  contract."    Judge  Choate,  in  the  "  Julia  Blake,"  U.  S-  D.  Ct,  N.  Y. 

1879. 

In.  Bradhurst  v.  Columbian  Ins.  Co.,  9  Johns.  9, 1,1812),  the  voluntary 
stranding  of  the  ship,  followed  by  her  wreck,  was  not  admitted  as  gen- 
eral average ;  the  expenses,  however,  of  saving  the  cargo  by  lighters, 
were  allowed  as  such. 

"  The  general  rule  is  that  when  the  cargo  continues  under  the  contn>l 
''  of  the  master,  so  that  it  may  be  taken  on  board  for  the  purpose  of  pro- 
*'  secuting  the  voyage,  the  common  interest  remains."— McAndrew  r. 
Thai^hiT,  3  WaH.,  347  (1866). 
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is  tangible  and  real.^  But  when  the  cargo  is  never  re- 
loaded upon  the  original  ship,  and  can  readily  procure 
at  reasonable  expense  the  means  of  transportation  to 
the  port  of  discharge,*  it  is  difficult  to  see  how  such  coni- 

"  Until  some  portion  of  tlie  property  has  been  separated  from  the  rent 
"80  as  to  have  no  longer  any  interest  in  common  with  it.  every  ri^k 
"  which  affects  the  enterprise  as  a  whole,  must  be  regarded  as  affecting 
'*  each  portion  of  tlie  property  engaged.  If  the  owner  of  any  portion 
of  the  Ciirgo,  even  after  a  peril  has  occarred,  and  after  a  series  of 
inea^sure^  to  avert  it  have  been  commenced,  can  succeed  in  so  separat- 
ing his  own  property  from  the  rest,  that  it  is  no  longer,  in  any  sense, 
"at  risk,  he  cannot  be  hekl  liable  to  contribute  to  tlie  expenses  subse- 
"  quently  incurred.  But  in  order  to  apply  this  rule  it  isnecessaiy  to 
"  ascertain  the  full- scope  of  the  term  *  at  risk.' 

"  Physical  destruction  or  direct  physical  injury  to  the  ship  or  cargo 
'*  itself  is  not  tlie  only  risk  to  wliich  property  so  situated  is  exposed. 
"  Its  value  depends,  or  is  supposed  to  depend,  in  some  degree,  upon  the 
"successful  prosecution  of  the  voyage ;  whatever  threatens  the  voyage 
"  therefore  is  a  peril  to  the  entire  property.  Until  that  is  broken  up, 
"  unless  the  property  claimed  to  be  exempt,  is  not  only  separated  from 
"the  rest,  and  put  into  a  place  of  present  safety,  but  entirely  discon- 
**  nected  with  the  enterprise,  it  must  be  regarded  as  still  at  risk  and 
*•  liable  to  contribute. 

"  If  the  voyage  is  not  abandoned,  and  the  property,  although  separa- 
"  ted  from  the  rest  and  removed  from  the  ship,  is  still  under  tlie  control 
"  of  the  masrer,  and  liable  to  l>e  taken  again  on  board  for  the  purpose 
of  being  carried  to  its  destined  port,  the  relations  of  the  several 
owners  are  in  no  respect  changed,  the  common  interest  remains,  and 
"  whatever  is  done  for  the  protection  of  the  common  interest  must  1m»- 
"  done  at  the  common  expense.  *  *  •  *  So  long  as  the  voyage  is 
**  kept  on  foot,  and  is  not  abandoned,  whatever  threatens  to  break  it 
"  up,  the  whole  cargo  is  to  be  considered  at  risk,  whether  in  a  situation 
**  to  be  physically  injured  by  the  peril  or  not."  » 

"Although  every  owner  of  any  portion  of  a  cargo  may,  if  he  can 
"  separate  his  property  from  tlie  rest  and  from  the  whole  adventure  at 
"  any  time,  and  thus  avoid  contributing  to  a  subsequent  loss ;  yet  such 
separation  must  be  complete,  and  such  as  to  have  no  community  of 
interest  remaining."    Nelson  v.  Belmont,  21 N.  Y.  Rep.,  36  and  5  Duer, 
310  (185«). 
J  See  Fowler  v.  Rathbones,  6  Blatch.  194. 

2  See  Hugg  v.  Bait.  &  Cuba  S.  &  M.  Co.,  35  Maryland,  414  (1872),  and 
the  "Julia  Blake,"  U.  S.  D.  Ct.,  N.  Y.,  (1879). 

Fireman's  Ins.  Co.  t\  Fitzbugh,  4  B.  Mon.  (Ky.),  R.  160  (1843).  "  If 
"  she  had  sunk  in  deep  water  the  unloading  of  the  cargo  might  have 
"  been  essentially  necessary  for  raising  her,  and  in  that  case,  or  at  any 
"  nite,  if  unloading  tliL'  cargo  had  sufficed  to  raise  the  boat,  and  she  was* 
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munity  of  interest  caa  be  maintained  as  will  make  the  in- 
lerests,  although  separated,  mutual,  unless  the  master  has 
the  right  to  withhold  tho  delivery  until  the  complete  arrival 
of  both  vessel  and  cargo  ;  if  he  has  this  right,  or  its  equi- 
valent, the  right  to  security  for  all  expenses  until  such  com- 
plete termination  of  the  voyage,  then  does  the  cargo  owe 
for  such  expenses  through  general  average  contribution. 
If  the  cargo  owner  can  demand  his  consignment  ujwn 
paying  freight  and  charges  incurred  to  time  of  delivery,^ 
subsequent  expenses  on  vessel  are  not  due  by  cargo, 
even  though  tiie  captain  tender  the  delivery.  If  on  the 
other  hand  the  master  would  be  justified  in  retaining 
control  of  the  goods  until  the  ship  be  saved,  or  be  given 
up  as  a  wreck,  then  the  voluntary  delivery  must  not  be 

"  to  be  repaired,  the  expenses  of  unloading  her  might  have  been  a  case 
"  for  contributibn  as  a  general  average  if  the  cargo  was  also  benefiteti 
"  thereby ;  or  if  tlie  raising  of  the  boat  had  been  essential,  not  only  to 
"  its  safety  and  repair,  but  also  to  the  unloading  of  the  cargo  and  the 
"  prevention  of  further  injury  to  it,  the  expenses  of  raising  the  l>oat 
"  might,  perhaps,  have  been  general  average.  But  if  the  cargo  wasun- 
"  loaded  for  its  own  preservation  merely,  and  not  for  the  benefit  of  the 
"  boat,  or  if  the  boat  was  raised  for  its  own  benefit  only  and  not  for  the 
'*  benefit  of  the  cargo,  there  would  be  no  case  for  contribution  and  no 
"  general  average  for  the  Expenses  of  unloading  in  (he  first  case,  or  of 
"  raising  the  boat  in  the  last.  .  .  The  expense  of  raising  the  boat  and 
"  taking  her  up  to  Louisville  was  not  incilrred  with  any  view  to  the 
"  benefit  of  the  cargo,  but  for  the  purpose  of  repairing  the  boat,  and 
"  whether  it  remained  on  the  boat  during  the  whole  time,  or  was  stored 
"  on  shore  at  the  place  of  accident  and  taken  on  board  as  the  boat  re- 
"  turned  on  her  downward  trip,  it  received  no  other  benefit  from  the 
•*  repairs,  and  all  the  expenses  incuiTed  in  i^ising  the  boat  and  takuig 
"  her  to  l-ouisville  and  back,  but  the  equivocal  benefit  of  being  carried 
"  on  in  the  same  boat  in  which  it  was  first  received,  and  tliis  benefit  is 
"  no  cause  of  contribution,  because  all  the  expense  was  incurred  for  the 
**  purpose  of  repairing  the  boat,  which  the  owner  of  the*cargo  had  a 
**  right  to  require  from  the  owner  of  the  boat,  unless  the  latter  gsive  up 
**  the  voyage  and  the  freight." 

1  Nelson  v.  Belmont,  21  N.  Y.,  36.    5  Duer,  810. 

The  master  cannot  be  compelled  to  deliver  cargo  until  the  iimour:t 
properly  con tribu table  is  paid  or  secured  to  his  satisfaction.  Gillett  r 
EMis,  11  ni.,  579.    Dupout  v.  Vance,  19  How.,  174. 
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construed  as  a  surrender  of  his  rights,  but  simply,  as  a 
natural  act  which  relieves  him  from  additional  responsi- 
bility incident  to  its  custody/ 

The  law  of  the  United  States  only  holds  a  consignee 
of  cargo  liable  for  expenses,  when  it  is  shown  thatiie  has 
or  might  have  been  clearly  benefited  thereby.  ^  Where 
an  entire  severance  and  separation  of   the    vessel   and 

1  A  vessel  bound  tx)  Philadelpliia,  and  having  a  lar^^e  sum  of  specie  on 
board,  arrived  in  Delaware  Bay  in  the  month  of  December,  wliere  she 
became  stranded  and  ice  bound  in  a  situation  of  imminent  peril.  The 
specie  was  carried  over  the  ice  to  the  shore,  and  by  land  to  Philadelphia, 
where  it  was  delivered.  Some  weeks  afterward,  the  vessel  reached 
Philadelphia  in  safety  with  tlie  remainder  of  the  cargo  which  had  been 
in  whole,  or  in  part  discharged  into  lighters,  and  afterward  reshipped. 
Held  that  the  defendants  were  liable  to  contribute  to  the  charges  and 
expenses  incurred  after  the  landing  of  the  specie,  as  general  average. 

'flte  court  appeared  influenced  to  its  decision  largely  on  the  ground 
of  the  selection  of  the  specie  by  the  master ;  stress  being  laid  on  the  fact 
that  if  the  specie  is  selected,  cas  the  most  valuable  portion  of  the  cargo, 
for  immediate  transhipment  to  a  place  of  safety,  to  the  exclusion  of  the 
other  cargo,  this  gives  such  other  cargo,  left  exposed  to  gi*eaCer  peril,  a 
right  to  demand  that  while  the  specie  mar  profit  by  the  safety  procured 
for  it,  it  shall  not  t^ake  advantage  of  such  selection  to  avoid  sharing  in 
such  expenses  as  were  contributed  to  by  the  other  merchandise  left  on 
board.  Kennedy,  J.  "If  the  removal  of  tlie  specie  from  the  vessel 
"  and  the  exposure  of  it  in  the  sledges  on  the  ice  was  evidently  less 
"  dangerous  than  leaving  it  in  the  vessel  an<l  removing  the  other  parts 
"  of  the  cargo  for  the  purpose  of  preserving  the  whole,  it  was  the  duty, 
"  perhaps,  of  the  master  to  do  so.  But  in  case  of  a  general  average  on 
'*  account  of  part  of  the  cargo  being  ejected  for  the  purpose  of  saving  the 
"  ship  and  the  residue  of  the  cargo,  the  owners  of  specie  ®  •  are 
**  required,  for  having  such  preference  allowed  to  them,  in  the  retainer 
"  of  their  portion  of  the  cargo  on  board,  to  contribute  towards  making 
"  good  the  loss  sustained  by  those  whose  goods  are  ejected."  Be  van  v. 
Bank  of  the  U.  S.,  4  Whart.,  301,  (1839.) 

*  Jones  V,  Bridge,  2  Sweeny  (N.  Y.'^  431  (1870).  A  vessel  on  a  voyage 
from  New  York  for  Boston.,  with  a  cargo  of  pig  iron  and  whiting  in  the 
hold  and  petroleum  in  barrels  on  deck,  got  ashore  in  the  East  River  and 
saak.  The  oil  was  first  taken  off  in  lighters,  and  then  a  portion  of  the 
iron,  after  which  the  schooner  was  raised  with  the  balance  of  her  cargo 
and  docked.  She  was  found  to  be  too  much  ipjured  to  repair,  and  so 
was  condemned  and  sold,  the  voyage  being  abandoned.  Barbour,  C.  J. : 
"  At  the  time  the  vessel  and  hercargo  were  sunk  the  whole  of  the  property 
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cargo  have  been  made,  never  to  be  reunited;  when  this 
separation  occurs  from  force  major/  and  the  cargo  is  in 
no  wise  dependent  upon  the  vessel  for  transportation  to 
its  destination,^  it  appears  impossible  to  establish  any 
positive  or  prospective  benefit  to  the  cargo  by  any  of  the 

"  was  in  the  custody  and  under  the  control  of  tlie  master  as  an  entirety 
"  for  aU  tlie  purposes  of  the  voyage,  including,  of  course,  its  preeerva- 
**  tion  from  loss,  and  upon  such  sinking  it  became  and  was  his  duty  to 
"  take  the  proper  steps  for  raising  and  saving  the  property,  if  it  could 
"  be  recovered  at  a  reasonable  expense,  without  regard  to  tlie  relative 
"  lights  or  interests  of  the  respective  owner,  inter  se,  or,  in  other  words, 
"just  as  he  would  have  done  had  there  been  but  one  owner  of  both 
"  vessel  and  cargo.  He  had  reason  to  believe,  and  the  ultimate  result 
"  proved  the  correctness  of  his  opinion,  that  most  of  tlie  cargo  remain- 
"  ing  on  board,  as  well  as  the  schooner  itself,  could  be  raised  and  saved 
**  by  an  expenditure  of  less  money  than  the  property  as  a  whole  would 
"  be  worth  when  recovered ;  and  his  employment  of  the  Company  "  (the 
Coast  Wrecking  Co.)  '*  to  save  the  property  was  therefore  right  and 
"  proper.  The  course  taken  by  the  company  in  tliat  employment  alpo 
**  seems  to  have  been  just' what  was  required  under  the  circumstances; 
"  the  deck  load,  which  it  appears  was  still  in  danger  of  l>eing  lost  by  a 
"  future  storm  or  high  tide,  was  first  taken  away,  then  they  removed  a 
**  sutiicient  quantity  of  the  cargo  in  the  hold  to  lighten  the  schooner  so 
"  far  that  she  could  be  raised  and  towed  to  a  place  where  the  remaining 
•*  cargo  could  be  taken  out  and  the  vessel  liei*self  put  in  dock  for  exam- 
"  ination  and  repair  and  sale.  Indeed,  everything  that  was  done  in 
"  regard  to  the  recovery  of  the  goods  and  vessel  appears  to  have  been 
"  done  for  the  benefit  of  all  the  property  as  a  whole ;  the  company  were 
**  employed  to  save  it  all,  and  it  requires  no  argument  to  sliow  that  the 
"  removal  of  the  deck  load  w^as  not  only  necessary  for  its  own  preserva- 
"  tion,  but  was  required  for  the  purpose  of  so  lightening  the  vessel  that 
"  she  could  herself  be  raised  and  the  remaining  cargo  taken  out  and 
*'  saved,  and  that  such  removal  of  the  x)etroleum  from  the  deck  coii- 
"  tributed  to  the  saving  of  all  the  property  recovered ;  the  case  was 
"  therefore  one  of  general  average." 

"  It  ift  an  obvious  principle  of  equity,  that  whenever  expenses  have 
"  been  necessarily  incurred  for  the  common  benefit  of  two  or  more  in- 
"  terests,  by  a  person  authorized  to  act  on  behalf  of  the  parties  eon- 
**  cerned,  the  interests  benefited  ought  to  contribute  to  the  exfienses  in 
•*  proportion  to  their  respective  values.  And  whenever  expenses  have 
"  been  rightfully  incurred  for  the  benefit  of  one  interest  alone,  that 
"  interest  alone  ought  to  bear  the  burden  of  it."  The  "  Ocean  Star''  and 
cargo,  U.  S.  D.  Ct.,  Florida,  1861. 

1  Rogers  v.  Murray,  3  Bosw.,  358. 

«  Fireman's  Ins.  Co.  v.  Fitzhugh,  4  B.  Mou.  (Ky.),  R.  IGO  (1843). 
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subsequent  efforts  to  extricate  the  ship.  The  law  con- 
nects vessel  and  cargo  in  a  quasi-copartnership,  operating 
to  involve  the  one  in  the  fate  of  the  other,  so  long  as  the 
partnership  object  viz  :  the  performance  of  the  voyage, 
be  capable  of  life  and  prosecution.* 

Unless  at  the  time  of  the  discharge  of  cargo,  the  en- 
tire condition  of  things  v^^arrants  the  hope  and  intention 
of,  as  soon  as  practicable,  reuniting  the  individual  inter- 
est in  one  and  the  same  adventure,  the  proceedings 
thereafter  must  be  considered  as  ^^sauve  quipeuty^  strictly 
salvage ;  no  interest  being  necessarily  involved  in  the 
fate  of  another.  So  that  if  in  the  discharge  and  re- 
shipment  one  interest  perish  and  another  be  saved,  no 
equalization  of  such  results  is  attempted.^ 

In  Sparks  v.  Rittredgc,  9  Law  R ,  318«  Sprague,  J.,  said :  "  Often  the 
"  right  of  the  master  to  detain  a  cargo  while  he  makes  repairs  is  a  bur- 
"  den  upon  the  shipper,  and  is  of  no  benefit  to  him,  except  in  extraor- 
"  dinary  cases ;  as  where  no  other  vessel  can  be  procured  to  take  it,  and 
"  the  cargo  would  perish  or  be  of  no  value  if  left." 

'  The  special  power  of  the  master  in  snch  a  peril  arises  from  his  orig- 
inal obligation  to  transport  the  cargo,  and  the  necessities  of  the  case, 
and  its  extent  is  measured  chiefly  by  those  considerations.  McAndrew 
r.  Thatcher,  3  WaU.,  847  (1865). 

Ordinarily,  when  a  ship  is  disabled,  the  nicister  has  the  right  to  hold 
on  to  the  cargo  while  repairing  the  ship.— Griswold  v.  N.  Y.  Ins.  Co.,  1 
Johns.,  305.  Clarke  v.  Mass.  F.  &  M.  Ins.  Co.,  2  Pick.,  105.— But  there  is 
a  limit  to  this  right.  The  question  is  one  of  reasonable  delay.  Phillips 
Ins.,  §  1143.  In  McGraw  v.  Ocean  Ins.  Co.,  33  Pick.,  405,  Chief  Justice 
Shaw  says  the  master  has  a  right  to  retain  the  cargo  if  "  he  can  refit  his 
own  ship  in  a  reasonable  time.  Where  the  vessel  cannot  be  refitted  in 
a  reasonable  time  v^d  other  transportation  is  accessible,  the  master  has 
no  right  to  hold  on  to  the  cargo  and  repair."  See  Hugg  v,  Ralto.  and 
Cuba  S.  &  M.  Co.,  35  Maryland,  414,  (1872). 

3  "  In  case  of  a  general  shipwreck,  the  essential  principle  of  contribu- 
"  tion  is  wanting,  there  being  no  voluntary  act  done  for  the  common 
"safety  of  the  whole,  consequently  every  man  must  take  care  of  what 
"belongs  to  him,  and  must  depend  upon  his  own  exertions  to  save  it," 
Caze  r.  Reilly,  3  Wash.  308  (1814). 
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The  damage  by  handling  in  such  a  case,  when  no  idea 
of  reuniting  vessel  and  cargo  exists,  is  not  a  proper  item 
of  general  average.  This  view  proceeds  entirely  upon 
the  unity  of  interest  and  purpose  between  ship  and 
goods :  when  this  by  any  chance  is  broken  or  destroyed, 
the  whole  theory  of  *^ community  of  interest"  perishes 
with  it. 


In  Wittridge  v.  Norris,  6  Mass.  125,  (1809,)«the  vessel  in  going:  up  the 
river  to  Calcutta,  struck  the  ground,  and  beat  bard  against  tbe  bottom. 
It  being  expected  that  she  would  bilge,  the  master  and  crew,  under  the 
advice  of  the  pilot,  abandoned  her,  taking  to  the  long  boat,  into  which 
they  placed  sundry  bags  and  kegs  of  doHars  from  lier  cargo ;  after 
leaving  the  ship,  tlie  sea  ran  very  high,  and  fearing  the  boat  would  be 
swamped,  they  threw  over  some  six  kegs  of  dollars  and  some  baggage. 
They  reached  the  shore,  and  the  next  day  seeing  the  vessel  drifting  in 
the  river,  boarded  her  and  took  her  to  Calcutta. 

In  an  action  for  contribntion  for  general  average,  for  the  jettisoned 
dollars,  either  upon  the  ship  and  cargo  in  her,  or  upon  the  balance  of 
dollars  in  the  boat ;  the  Court,  in  denying  the  claim  held  that  the  requi- 
sites to  a  case  of  general  average,  are,  "  A  contract  by  which  distinct 
**  properties  of  several  persons  becomes  exposed  to  a  common  peril, 
"  and  a  relief  from  that  peril  at  the  expense  of  one  or  more  of  the  eon- 
•*  cemed;  who  thereupon  are  entitled  to  a  contribution  from  the  rest, 
"  provided  the  benefit  was  intended,  as  well  as  obtained  by  thorn,  at 
"  the  peculiar  hazard,  or  by  the  destruction  of  the  pi-opeity  lost." 

Bridge  r.  The  Niagara  Ins.  Co.,  1  Hall,  467  (1829).  All  losses  and 
expenses  necessarily,  prudently  or  reasonably  incurred  in  respect  to 
property  saved  from  shipwreck,  from  tlie  time  of  the  shipwreck  to  the 
time  when  the  property  can  be  directly  transported  to  the  place  of  its 
ultimate  destination,  are  proper  charges  upoi)  the  property  so  trans- 
ported. Sums  paid  for  transporting  the  master  and  crew,  and  for  their 
support  during  the  same  period,  while  they  are  guarding  and  protecting 
the  property,  are  also  to  be  borne  by  the  insurers.  The  master  and 
seamen  after  becoming  disconnected  from  the  vessel  by  the  shipwreck, 
are  entitled  to  compensation  for  their  services  in  transporting  and 
saving  the  property,  to  be  allowed  according  to  the  nature  of  the 
services.  Where  doUars  taken  by  the  mast^^r  and  crew  from  a  stranded 
vessel,  carried  on  shore  and  buried  in  the  sand  were  afterwards 
stolen  before  they  could  be  recovered,  the  expenses  incurred  by  the 
master  in  searching  for  them,  are  at  the  sole  charge  of  the  dollars  only. 

The  liability  of  a  cargo  to  contribute  in  general  average  in  favor  of 
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From  the  study  of  the  different  and  varied  cases,  we 
may  conclude,  that :  Where  the  interests  are  saved  by  the 
employment  of  salvors,  the  vessel  being  floated  with  the 
cargo  in  her ;  or,  tvhen  vessel  and  cargo  are  saved  by  one 
continmus  course  of  procedure  undertaken  in  the  geneial 
interests,  whether  by  a  partial  or  complete  discharge, 
and  the  vessel  is  floated,  and  the  cargo  reloaded,  the  ex- 
femes  from  first  to  last  are  general  average. 

Where  the  interests  are  temporarily  separated,  as  a 
means  toward  an  end,  and  from  the  circumstances  of  the 
case,  the  position  of  the  vessel,  the  nature  and  condition 

the  ship  does  not  continue  aft<u'  tlie  cargo  liasbeen  completely  .se]>n rated 
from  the  vessel  so  as  to  leave  no  community  of  interest  remaining. 

A  ship  was  stranded  near  her  port  of  destination,  and  the  under- 
vi'iiters  npon  her  cargo  sent  n,n  agent  to  assist  the  master  in  getting  her 
off.  The  master  and  agent  nuide  all  proper  efforts  to  do  this  for  two 
days,  when  not  succeeding  at  all,  and  the  water  increasing  in  the  vessel, 
they  hegan  to  discharge  the  cargo  into  lighters,  still  making  efforts  to 
save  the  ship.  This  discharge  of  the  cargo  occupied  four  days,  by  whicJi 
time  the  whole  of  it  was  tsiken  off,  and  with  the  exception  of  a  very 
small  fraction  in  the  lower  hold,  and  not  discovered,  taken  to  the  ship's 
agents,  who  subsequently  delivered  it  to  the  consignees,  they  giving  the 
njiiial  average  bond.  By  the  time  that  the  cnrgo  wa«  thus  got  off  the 
vei^el,  not  assisted  by  being  lightened,  was  settling  in  the  sand,  with 
the  tide  ebbing  and  flowing  thiough  her  as  she  lay.  The  agent  con- 
sidered her  case  hopeless,  and,  the  consignees  of  the  ship  having  re- 
fused to  authorize  him  to  incur  any  further  expense,  now  went  away. 

On  the  next  morning,  and  while  the  master  was  yet  aboard,  the  un- 
derwriter on  the  ship  sent  their  agent,  who  got  to  work  to  float  the 
vessel.  Soon  after  the  new  agent  came  the  crew  refused  to  do  duty, 
the  agent  got  new  hands  and  the  crew  went  away.  They  were  soon 
followed  by  the  master,  he  leaving  the  vessel  after  the  new  agent  had 
been  in  charge  of  het  four  days.  After  six  weeks  labor  and  an  expen- 
diture of  money  somewhat  exceeding  her  value  when  saved,  the  new 
agent  succeeded  in  floating  and  rescuing  the  ship.  The  remnants  of 
the  cargo,  in  a  damaged  state,  were  delivered  to  its  consignees.  lUhl 
tliat  the  ease  was  not  one  for  contribution  ;  the  Court  considering  that 
no  community  of  interest  remained  between  the  ship  and  cargo  af  t(*r 
the  master,  in  the  circumstances  of  the  case,  left  the  ship.  Clifford,  J. 
*'  Except  where  the  disaster  occurs  in  the  port  of  destination,  or  so  near 
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of  the  cargo,  and  the  remoteness  of  the  destination,  it  is 
expected  to  reload  the  cargo  and  complete  the  voyage,  then, 
even  though  by  reason  of  unforseen  circumstances  this 
expectation  is  not  realized,  the  entitle  expenses  of  saving 

'*  it  that  the  voyage  may  be  regarded  as  ended,  the  master,  if  the  goods 
"  are  not  perisliable,  lias  the  right,  and,  if  practicable,  it  is  his  duty,  to 
"  get  off  the  ship,  re-load  the  cargo,  and  prosecute  the  voyage  to  its 
"  termination.  The  mere  fact  that  the  cargo  is  unladen,  although  it  is 
**  done  in  part  for  the  purpose  of  saving  the  goods,  yet  if  it  is  also  done 
'*  for  the  purpose  of  lightening  the  vessel,  and  as  a  means  of  causing 
"  her  to  float,  and  of  saving  her  from  the  common  peril,  will  not  nect*!>' 
"  sarily  divest  the  transaction  of  its  character  as  an  act  iierformed  for 
"  the  joint  benefit  of  the  ship  and  cargo.  AVhen  the  whole  adventure 
**  is  saved  by  the  master  as  the  agent  of  all  concerned,  the  consign- 
**  ments  of  the  curgo  first  unladen  and  stored  in  safety  are  not  relicve<l 
"  from  contributing  towards  the  expenses  of  saving  the  residue ;  nor  is 
**  the  cargo,  in  that  state  of  the  case,  relieved  from  contributing  to  tlio 
"  e3y)en8es  of  saving  the  ship,  provided  the  ship  and  cargo  were  expownl 
**  to  a  common  peril,  and  the  whole  adventure  was  saved  by  the  niai«ter 
"  in  his  capacity  as  agent  of  all  the  interests,  and  by  one  continuous 
"  series  of  measures. 


**  The  rule  is,  that  if  the  ship  is  also  saved  by  the  same  continuous 
"  series  of  measures  as  those  by  which  the  cargo  was  siived,  then  the 
**  cargo  is  bound  t-o  the  ship,  and  the  ship  to  the  cargo.  They  are  so 
*'  bound  l>ecause  the  lisibility  to  snch  contribution  continues  until  the 
"  part  of  the  adventure  claimed  to  be  exempted  is  completely  separatetl 
**  from  the  residue,  so  as  to  leave  no  community  of  interest  reniainiiijr. 
"  The  general  rule  is,  that  when  the  cargo  continites  under  the  control  of 
*^  the  master,  so  that  it  may  he  taken  on  hoard  for  the  purpose  of  pro- 
"  secuting  the  voyage,  the  common  interest  remains. 


"  The  plaintiffs  in  this  case  are  not  entitled  to  recover,  because  it  ap- 
"  pears  not  only  that  the  cargo  was  delivered  to  the  consignees,  but 
"  that  the  series  of  measures  employed  by  the  master,  and  tlirou^h 
**  which  he  saved  tlic  cargo,  failed  altogether  to  save  the  ship.  They 
"  cannot  recover  because  the  expenses  in  controversy  wero  not  incurred 
"  by  the  master,  but  by  the  underwriters  of  the  ship,  after  tlie  master 
"  had  saved  the  cargo  and  abandoned  the  ship  and  all  endeavors  to  Siive 
"  her  from  the  disaster.  When  the  master  abandoned  the  ship  and  all 
**  endeavors  to  save  her  the  separation  between  the  ship  and  cargo  be- 
"  came  completis  and  all  community  of  interest  was  gone.''  Mc  Andrew 
V.  Thatcher,  3  Wall.  347  (1865  )  Below  will  be  found  a  memornndnni  of 
the  items  of  expense,  Arc,  in  this  case  :— 
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the  different  interests,  and  protecting  them  until  reunited, 
or,  if  the  separation  is  permanent,  until  the  hope  of  so 
doing  is  abandoned,  are  general  average. 

Whole  expense  of  savlDg  vessel  and  cargo,      -       -    $13,773  07 

Expenses  incurred  after  arrival  of  agent  of  (  6  884  70 

Ship  Underwriters,        .       -       -       -  J  » 

Ship  valued  as  saved,      .       -       -       -  $6,758  00 

Cargo       do         do              ...  [<i,754  m 

Freight  earned    do          .        -       -       -  978  06 

Sale  of  consignment  of  liquorice  paste,  11,747  38 

Do  of  that  delivered  from  ship  after  \  ^^  Uq 

floating     -       -       -       -       -       'S 

The  contribution  of  this  consignment  to  whole  ex-  \       gono  ^9 
pense  as  atljusted S        •      '-• 

"Where  ^  ship  and  cargo  accidentally  stranded,  are  saved  by  lighter- 
**ing  the  ship,  by  carrying  out  anchors  or  by  other  common  or  coutiuu- 
"ous  lalior  or  service,  carried  out  with  a  view  to  the  saving  of  both  ship 
"  and  cargo,  the  salvage  expenses  are  properly  to  be  apportioned  upon 
*  the  ship,  freight  and  cargo,  in  proportion  to  their  respective  values  as 
"  in  a  case  of  general  average.  In  this  class  of  cases  each  article  of  the 
"cargo,  whether  it  be  of  great  value  and  little  bulk,  and  so  easily 
"  saved,  as  money  or  jewelry ;  or,  of  great  bulk  and  little  value,  as  coal 
"and  lumber,  and  so  saved  with  difficulty,  is  charged  with  the  same 
*•  rate  of  salvage  as  the  ship  or  freight  or  any  other  article  of  the  cargo. 
"For  the  interests  of  all  the  parties  being  connected  in  a  common 
"enterprise,  and  the  service  being  a  common  or  continuous  service, 
"  carried  on  for  the  common  benefit,  the  law  cousiders  that  the  parties 
'*are  benefited  by  the  sei-vice  in  equal  proportions,  and  tlmt  therefore, 
"they  onghtto  be  charged  with  equal  proportions  of  the  exjiense— <^m/ 
"ientit  eommodum  sentire  debet  et  onttsP 

"But  where,  as  in  the  pi^esent  case,  the  ship  is  lost  and  the  voyage 
"broken  up  no  such  rule  obtains;  but  each  article  of  the  cargo  orin- 
"  voice  is  to  be  charged  with  its  own  particular  expenses  of  saving. 
"  The  interests  of  the  parties  are  suudered  by  the  destruction  of  the  ship, 
"  and  the  maxim—*  Sauve  qui  peuW  *  Save  who  can  '—applies.  It  is  like 
"the  case  of  afii*e  on  land  where  each  person  saves  his  own  goods  at  his 
"oflrTi  projMfr  charge,  and  without  any  connection  with  his  neighl>or. 
"In  the  present  case,  the  ship  being  a  general  ship  and  accidentally 
"  lost  and  the  voyage  broken  up,  it  becomes  the  duty  of  the  court  to 
"discriminate  between  the  different  articles  saved,  and  to  shape  its  dr- 
"cree  in  such  a  manner  that  each  article  shall  be  charged  with  iti^  ow  n 
"^parate  salvage  determined  in  amount  according  to  the  labor  ex- 
"pended  and  risk  encountered  in  saving  it,  notwithstanding  the  fact 
"  that  the  master  as  the  common  agent  of  all  the  shippers,  claims  the 
**  whole  cargo  by  a  single  conjoint  claim."    Judge  Marvin,  in  Rigby  r. 
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When  the  separation  between  ship  and  cargo  is  made 
voluntarily  hy  the  ship,  anil  the  voyage  is  completed  by 

Cargo,  &c.,  of  the  sliip  **  Mulliousc,"  U.  S.  I).  Ct.  Soutliorn  District  of 
Florida,  185^. 

**  When  a  sliip  and  cargo  are  saved  together,  as  by  lightening  the 
"  ship,  carrying  out  anchors,  &c.,  the  total  salvage  is  appoitioned  upon 
•*  the  ship  and  cargo  according  to  their  resi>ective  values.  But  when 
"  the  ship  is  wrecked  and  lost,  the  interests  are  thereby  dissociated ; 
"  and  inasmuch  as  the  different  articles  of  the  cargo  are  likely  to  belonj: 
"  to  different  owners,  each  separate  article  of  the  cargo  saved,  ought  as 
*'  near  as  may  be,  to  bear  its  own  expense  of  saving,  so  that  dry  cotton 
"  belonging  to  one  owner  shall  not  pay  for  saving  wet  cotton  belonging 
**  to  another ;  nor  silks  pay  for  saving  railroacl  iron.  Articles?  however. 
"  of  the  same  kind  saved  at  the  same  time,  by  the  same  salvors,  in  a 
"similar  condition  may  generally  be  charged  with  the  same  rate  of 
"salvage.  So,  too,  in  such  cases  the  wharfage,  storage,  labor  bills 
"in  landing  and  storing  the  goods  saved,  ought,  as  near  may  be. 
"  to  be  charged  to  the  separate  articles  saved,  so  that  goods  of  great 
**  value  and  little  bulk  shall  not  be  made  to  pay  the  expenses  on  gooils 
"  more  bulky  and  less  valuable.  Expenses  of  sale  should  be  cliarged 
"  to  goods  sold.  In  such  causes  liowever,  tlie  notary's  fee  for  noting  antl 
**  extending  the  masters  protest,  cost  of  documents  useful  to  all  the  par- 
"  ties  interested ;  and  the  costs  of  a  salvage  suit  instituted  by  all  the 
"  salvors  conjoined  against  all  the  property  saved,  are  ordinarily  treatetl 
"as common  charges  and  apportioned  "  Ju<lge  Marvin,  in  the  '* Ocean 
Star,"  U.  S.  I)1s.  Ct.,  Florida,  l^Cl. 

In  Lyon  r.  Alvord,  18  Conn.,  60  (1846).  The  vessel  struck  a  rock  in 
the  Sound,  the  cargo  was  taken  out,  placed  in  lighters  and  delivered  in 
a  safe  port,  after  which  the  vessel  was  floated.  Held  that  the  entire 
expense  of  this  operation  was  general  average,  though  in  this  case  the 
vessel  and  cargo  were  never  again  reunited. 

If  a  vessel  during  the  prosecutidn  of  her  voyage,  lie  stranded  near 
her  port  of  destination,  and  for  the  purpose  of  relieving  her,  the  cargo 
be  put  into  lighters  and  forwarded  to  such  port,  and  during  the  pas- 
sage in  the  lighters,  a  part  of  it  sustain  damage ;  such  loss  is  a  pro|HT 
subject  of  general  average. 

A  vessel  on  her  voyage  from  New  York  to  Mobile,  was  stranded  near 
Mobile  Point;  while  in  this  situation  all  the  goods  were  put  into 
lighters  and  forwarded  to  Mobile,  where  they  all  arriveci,  but  some  of 
them  were  damaged  while  in  transit.  The  Brig  was  shortly  after  got- 
ten off  and  proceeded  up  the  bay,  but  was  driven  back  by  a  gale  of 
V'ind  and  again  stranded,  when  she  was  abandoned.  Held  that  the  ad- 
justment made  at  Mobile  properly  included  in  general  average  the 
damage  received  by  the  goods  while  in  the  lighters.    Jones,  C.  J.    "  It 
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the  vessel  and  the  remainder  of  the  cargo,  the  goods  di- 
verted from  the  common  adventure  are  equalJtj  liable  tvith 
the  remaifider  of  the  property  at  risk.^ 

But  where  the  separation  occurs  ^^  par  casus  fortuity^'  or 
by  ^^  force  major  ^^  the  interests  are  no  longer  common^  and 
the  expenses  incurred  thereafter  for  the  one,  in  no  wise 
affect  the  others 

"  is  a  Hettled  role  of  the  marine  law,  tliat  goods  i)Mt  into  lighters  to  float 
"*  the  ship  when  aground,  and  the  boat  be  lo8t,  shaH  be  considered  an  a 
*' jettison.  It  can  make  no  difference  that  the  stranding  was  at  the  en- 
**  trance  of  the  port  of  destination,  and  that  the  goods  were  sent  in  tlie 
**  Hghters  from  the  sliip  to  the  port.  She  was  upon  her  voyage  and  in 
'*  imminent  dantrer  of  being  lost ;  the  only  expedient  that  remained  for 
"  her  safety  and  the  safety  of  the  cargo,  was  to  lighten  her  by  unlading 
**  her.  The  change  of  the  cargo  from  the  ship,  became  indispensable. 
•*  That  was  the  service  rendered  by  the  exposure  of  the  goods,  and  if 
**  it  accomplished  the  purpose  intended,  the  loss  incurred  by  the  goods 
"  in  accomplishing  it  ought  to  be  borne  by  all  who  participatcul  in  the 
•*  1)enetit."  And  Oakley,  J.  "  Shipping  the  cargo  on  board  of  other 
"  vessels,  and  sending  it  to  the  port  of  destination,  then  near  at  hand, 
"was  one  entire  act,  resulting  from  the  original  design  to  relieve  the 
**  ship  from  her  perilous  situation.  The  vessel  was  preserved  from  the 
"  danger  to  wiiich  she  was  exposed,  and  afterward  actually  proceeded 
"  towards  her  destined  port."  The  Court  appeared  largely  influenced  in 
this  ease  by  the  fact  that  the  adjustment  was  made  at  Mobile ;  they 
held  tliat  Mobile  as  to  New  York  was  a  foreign  port,  and  that  adjust- 
ments made  there  and  paid  could  hardly  bt»  set  aside  in  N<-w  York. 
Lewis  r.  AVilliams,  1  Hall,  N.  Y.  474,  (1829),  Supr.  Ct. 

»  Bevan  r.  Bank  of  U.  S.,  4  Whart.  801  (18119).  Sherwood  r.  Riiggles,  3 
^^andford,  55. 

Discrimination  in  favor  of  ditterent  consignments,  merely  l)ecause 
nne  is  delivered  in  sjifety  before  another,  is  never  made ;  nor  is  the 
t-argo  necessarily  relieved  from  liability  to  contribute  tow^nrds  the  ex- 
lienses  of  saving  the  ship,  because  the  cargo  is  unladed  before  the  ship 
was  rescued. — McAndrew  v.  Thatcher,  3  Wall.,  347. 

Where  the  vessel  entered  a  port  of  distress  to  repair  and  was  delayed 
there  a  reasonable  length  of  time  for  such  repair,  and  the  owner  of  cargo 
tired  of  delay,  sent  a  vessel  to  such  port,  took  his  cargo,  and  canied  it 
to  it.s  destination.  Held  that  the  remedy  of  the  ship  owner  against  such 
tarjro  for  the  genenil  average  and  special  charges  properly  a8sess<»d 
a;fainHt  it  was  not  lost  by  such  transfer  and  delivery.  Sherwood  r. 
lin?{rles,3  Sandford.  ft5  (1848). 
'  When  a  vesstd  put  into  a  port  of  distress  to  relit,  and  a  portion  of  the 
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So  whrii  the  vessel  is  hopelessly  a  wreck,  and  the  un- 
loading  of  the  cargo  gives  no  benefit  to  the  vessel,  and 
the  charges  incurred  for  the  ship  are  of  no  help  to  the 
goods,  the  case  is  one  of  "  sauve  qui  pent,"  and  the  ex- 
penses are  assessed,  as  directly  as  is  practicable  upon  the 
property  requiring  and  benefited  by  them.* 

If,  while  the  situation  is  not  strictly  one  of  ^^  sauve  qui 
peuty^^  the  necessity  of  floating  the  ship  occasions  the 
discharge  of  the  cargo ;  and  the  proximity  of  the  place 
of  disaster  to  tlie  port  of  destination,  the  necessity  of 
properly  caring  for  the  goods  landed,  the  probable  ina- 

cargo  beiiip:  discharged  \va8  found  to  be,  in  the  opinion  of  the  master, 
unfit  for  reshipuient,  and  was  sold  at  such  port,  it  was  held  tliat  '*tlie 
"  wages  and  provisions  of  the  crew,  *  *  •  and  every  other  expense 
"  necessarily  incurred  during  tlie  detention  for  the  benefit  of  aU  coii- 
**  cemed  are  to  be  contributed  for  as  general  average. 

"  But  expenses  incurred  for  the  benefit  of  the  ship  alone,  or  for  a 
*'  whole  or  a  part  of  the  cargo  only,  must  be  borne  by  tlie  thing  for  whose 
"  benefit  it  was  incuiTed. 

"After  it  was  determined  to  sell  the  hides,  on  the  ground  that  they 
''  could  be  carried  no  further,  and  after  they  had  been  sold  and  converted 
into  money,  it  is  difficult  to  perceive  in  what  sense  any  {(ubsequeot  ex- 
penses of  reloading  the  residue  of  the  cargo,  or  for  wages  or  provisions 
*'  of  the  crew  during  their  detention  subsequent  to  such  sale,  can  be 
"  deemed  to  have  been  made  for  the  benefit  of  the  hides  or  their  pro- 
*  *  cecds.  They  were  not  incurred  with  a  view  to  benefit  or  carry  forward 
"  either  of  tliem."  Rogers  v.  Murray,  8  Bosw.,  858.  (1858).  The  "Ann  D. 
Kicliardson,"  1  Abbotts  Ad.,  501  (1840).    1  Blatch.  358  (1849). 

2  Even  in  cases  of  shipwreck,  wliere  the  expenses  of  each  partical<ir 
bale  or  invoice  are  assessed  directly  upon  the  interest  saved,  there  an* 
some  charges  which,  having  been  incurred  not  for  the  particular  benefit 
of  any  one  article,  but  for  the  general  benefit  of  all,  sliould  be  appor- 
tioned as  general  average  chnrges  upon  all  the  property  saved.— Righy 
V.  Cargo  Ship  "  Mulhouse,"  U.  S.  D.  Ct.  of  Florida,  1859. 

Heyliger  v  N.  Y.  F.  Ins.  Co.,  11  Jo'ins.  R.  85,  (1814),  This  vessel, 
bound  to  New  York  struck  at  Shrewsbury,  N.  J.,  lighters  were  sent 
down,  and  the  cargo  placed  onboard  was  brought  to  .New  York  and  de- 
livered to  consignees ;  the  vessel  became  a  wreck.  Held  tJiatthe  es- 
l)ense  of  salvage,  and  the  lightenige,  was  general  average  to  the  cur^o. 
etc     The  plaintifis  admitted  that  ligh  I  erage  in  such  a  case  would  usually 
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bility  to  the  ship,  even  if  advisable  to  reload  and  continue 
the  voyage,  combined  witli  the  facilities  for  other  means 
of  transportation,  render  the  transhipment  and  delivery 
of  such  cargo  advisable  and  necessary ;  the  act  of  the 
master  in  making  such  delivery  is  not  voluntary,  but  oc- 
casioned by  ^^  force  major r  * 

In  such  a  case  the  expenses  of  unloading  from  the 
stranded  vessel  and  placing  the  goods  in  lighters,  or 
other  craft  alongside,  inuring  to  the  benefit  of  both 
vessel  and  cargo ;  to  the  vessel  as  lightening  her  and 
tkcilitating  her  floating,  and  to  the  cargo  by  landing  and 
relieving  it  from  the  peril  which  up  to  that  moment  was 
common  to  all,  are  general  average.     Tlie  vessel  being 

be  a  charge  against  the  freight,  but  insisted  tliat  as  the  steps  taken 
were  in  ac^'ordanee  with  a  mutual  agreement,  they  should  be  appor- 
tioned on  cargo  and  freight. 

Ftr  Curiam^  "Tlie  ehiim  of  the  plaintiffs  is  just  and  legal,  *  *  * 
**  the  expenses  were  incui'red  for  the  common  benefit.  *  *  The  ex- 
**  penses  of  conveyance  in  another  vessel  or  boat,  strictly  so  considered, 
''  ought  to  fall  on  the  shipowner,  and  not  on  the  shipper  of  the  goods. 
"  But  this  was  not  that  case.  •  *  *  The  vessel  was  stranded,  and 
"  cargo  and  vessel  in  jeopardy,  and  liere  was  a  joint  etfort  and  expense 
"  for  the  recovery  of  both" 

1  The  only  case  where  control  over  cargo  during  an  extended  time 
for  repairs,  or  the  right  to  full  freight  andcliarges,  is  given  a  ship  is 
where  the  voyage  has  been,  or  is  fairly  expected  to  be  continued.— Wil- 
liams r«  Suffolk  Ins.  Co.,  8  Sumner  510.  Hassam  v.  St.  Louis  Ins.  Co.,  7 
I^a.,  An.  11.    SparkB  i\  Kittredge,  9  Law,  R.  318. 

Where  a  vessel  was  stranded  and  at  high  water  submerged,  and 
aimudoned  to  the  underwriters,  who  refused  to  accept  the  abandonment, 
but  raised  the  ship  and  delivered  the  cargo ;  it  was  held  that  the  ex- 
I^eiiBes  of  raising  the  vessel  and  bringing  her  into  poi*t,  were  not  general 
average.  Ellicott  v.  Alliance  Ins.  Co.,  14  Gray,  318,  (1859),  contra, 
St^wall  r.  U.  S.  Ins.  Co.,  11  Pick.  90,  (1831). 

In  Smith  r.  Welsh,  U.  S.  D.  Ct.,  Penn.,  1877,  the  "  K.  S.  Grahanr'  on  a 
voyage  from  Havana  for  Philadelphia  was  cast  ashore  on  the  Maiyland 
coast.  The  vessel  and  cargo  were  placed  by  the  master  in  the  hands  of 
wreckers,  the  cargo  was  landed  from  the  vessel,  sent  overland  to  Phila- 
delphia, and  delivered  to  the  consignees,  at  an  expense  for  land  carriage 
of  §1,743.26. 

After  I  he  cargo  was  landed,  from  the  vessel,  the  schooner  was  tioated 


400  GENERAL  AVERAGE. 

freed  from  the  cargo,  pays  the  entire  cost  of  salvage 
made  in  her  exclusive  interest ;  the  freight  earned  by  the 
delivery  of  the  goods  is  liable,  until  absorbed,  for  the 
lighterage  hire  as  incurred  to  procure  delivery  and  secure 
payment ;  while  the  cargo  is  liable  for  the  damages  by 
handling  in  unloading  arid  transporting  it  to  its  destina- 
tion, and  for  any  excess  in  the  cost  of  forwarding,  over 
the  amount  of  freight/ 

oft'  from  tlie  beach  and  brouglit  to  Pliiladelpliia  by  means  of  steam  pumiv^ 
fiirniftlied  by  the  wreckers.  In  delivering  judgment,  Cadwalader  J. 
said,  **  I  am  of  opinion  that  any  extraordinary  charges  of  transportation 
*'  which  were  necessarily  incurred  by  the  defendants  are  allowable  as  a 
'*  deduction  from  the  freight  otherwise  due.  1  cannot  at  present  per- 
**  ceive,  that  asl)etween  the  parties  here  litigant,  any  question  of  general 
"  average  can  so  arise  as  to  affect  the  computation  of  either  the  freight 
"  or  the  deduction."  The  Court  continued  that  the  stranding  was  invol- 
untary' ;  but  that  was  immateiial,  and  he  only  refeiTcd  to  it  as  it  had 
been  claimed  as  voluntary.  That  as  "the  services  for  saving  tlie  vessel 
**  were  not  with  a  view  to  making  her  the  vehicle  of  continuing  trans- 
**  poitation  of  the  cargo  ;  therefore  the  charges  incun-ed  in  order  to 
"  get  her  afloat  were  essentially  distinct  and  different  from  those  iu- 
"  curred  to  get  the  cargo  to  Ha  destination.  Consequently  the  case  dws 
"  not  fall  within  the  rule  ordinarily  applicable  where  the  peril  h:u* 
"  originally  been  a  common  one. 

"  The  accidental  fact  that  the  sjilvors  were  the  Siime  iier^ons  and  ilio 
**  contract  was  a  single  one  as  to  both  vessel  and  cargo,  does  not  in 
**  it«elf  alone  suffice  to  make  the  charges  of  both  kinds  a  common  bur- 
**  den  upon  both  subjects.  The  charges  must  be  apportioned,  tho«» 
**  incurred  for  getting  the  vessel  afloat  being  assembled  upon  her,  and 
"  those  incurred  in  making  the  cargo  transportable  and  in  titinsporting 
*•  it  being  assessable  first  upon  the  freight,  and  afterwards,  if  in  eicesv, 
"  upon  the  cargo." 

Where  by  reason  of  wreck  or  other  cause  the  master  is  unable  to 
carry  the  goods  to  their  destination  in  his  own  ship,  he  must  tran- 
ship the  goods  or  send  them  to  their  destination  in  another  bottom. 
1  Parsons,  S.  &  A.,  235-336.  3  Kent's  Com.,  310-213.  Bradhui^t  r. 
Columbian  Ins.  Co.,  9  Johns.  17.  Gaithert:.  Myrick,  9  Md.  118. 137-tl. 
In  such  cases  the  mle  for  the  adjustment  of  the  freight  is  well  settled. 
*'  The  cargo,  on  its  arrival  at  the  port  of  destination  is  chargeable  with 
**  the  increase  of  freight  arising  from  the  charter  of  the  new  ship;  that 
*'  is,  tlie  extra  freight  beyond  what  the  freight  would  have  been  under 
"  the  original  charter  party  if  the  necessity  of  hiring  another  ship  had 
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This  question  of  "  community  of  interest "  has  not 
yet  been  satisfactorily  settled  in  law  or  practice,  yet 
while  the  question  may  be  an  open  one,  the  weight  of  au- 
Ihoritv  we  consider  concludes  as  we  have  stated. 


"not  intervened.    The  owner  of  the  goods  is  not  re8ponsil)le  both  for 
"the  old  freight  and  tlie  new."    Searle  i'.  ScoveU,  4  Johns.  C.  218. 

This  subject  being  an  important  one,  we  quote  some  what  extensively 
the  views  of  our  writers  upon  the  subject : 

Mr.  Phillips  says  (^  1340),  "  In  case  oi^  accidental  stranding,  the  ex- 
"  penses  incurred  for  getting  off*  the  vessel,  as  far  as  they  are  incurred 
''  for  the  purpose  of  saving  the  ship,  cargo  and  freight,  and  are  common 
"  to  all  those  interested,  are  a  subject  of  contribution :  but  the  expenses 
'*  incurred  for  either  interest  separately,  or  any  two  interests  only,  are 
"cliargeable  wliolly  to  it  or  them.  •  *  •  jf^  the  whole  cargo  being 
'  discharged,  the  vessel  does  not  float,  the  subsequent  expenses  do  not 
"concern  the  cargo,  but  are  particular  average  on  the  vessel.  Goods 
**  l)eing  landed  from  a  stranded  ship  and  delivered  to  the  consignee, 
"c«»ase  to  be  liable  for  expenses  subsequently  incurred.'' 

Mr.  Parsons  says,  "If  expenses  are  incurred  for  a  common  benefit, 
'*  and  tliereaf ter,  goods  which  are  liable  to  contribution  are  landed  and 
"  delivered  to  the  shipper  or  consignee,  these  goods  are  not  liable  for 
'•contribution  for  further  expenses  subsequently  caused.''  Marine  Ins., 
Vol.  II,  p.  265. 

If,  the  whole  cargo  being  discharged  from  a  vessel  accidentally 
stranded,  the  vessel  does  not  float,  the  subsequent  expenses  do  not 
ordinarily  concern  the  cargo,  but  are  a  particular  average  on  the  vessel 
in  the  same  manner  as  the  repairs. 

Bat  if  the  discharge  of  the  cargo  and  the  subsequent  labors  expended 
in  floating  the  vessel  may  all  be  considered  as  one  continuous  operation 
carried  on  by  the  master  with  a  view  not  only  to  the  preservation  of 
the  goods,  but  also  with  a  view  to  the  relief  of  the  ship  and  the  prose- 
cation  of  the  voyage,  and  the  ship  is  relieved,  and  the  goods  are  re- 
laden  and  the  vessel  prosecutes  her  voyage,  the  expenses  of  floating 
the  ship  after  the  removal  of  the  cargo  as  well  as  before,  are  to  be  con- 
tributed for  and  apportioned  as  in  general  average.  If,  however,  the 
goods  are  removed  from  the  ship  and  placed  in  safety  by  a  distinct  and 
completed  operation  by  which  they  were  intended  to  be  saved  simply 
for  the  benefit  of  the  owner,  and  a  new  and  distinct  operation  is  after- 
wards begun  and  carried  on  for  the  exclusive  puri)ose  of  relieving  and 
hcneliting  the  ship,  without  regard  to  the  further  transportation  of  the 
KiKKls,  the  expenses  of  such  new  operation  are  not  general  average,  but 
a  particular  average  on  tlie  ship,  notwithstanding  the  ship,  after  being 
tloated  and  repaired,  may  have  resumed  her  voyage  and  carried  on  tin? 
cargo.    Marvin  on  Wreck  and  Salvage,  §  !(>>. 
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Where  the  vessel  is  wrecked,  or  condeinaed,  and 
cargo  is  forwarded  to  its  destination  at  a  higher  rate  of 
freight  than  that  originally  stipulated  for,  this  excess 
may  be  assessed  as  a  special  charge  upon  the  goods  for- 
warded. But  whether  the  apportionment  of  this  extra 
freight  should  be  based  upon  values,  or  upon  bulk,  is 
undetermined.  Mr.  Dixon  says,  the  surplus  freight  is 
to  be  apportioned  upon  bulk/  and  this  would  seem  the 
general  practice. 

Where  a  vessel  is  wrecked,  or  the  voyage  for  other 
reasons  is  broken  up,  the  master  becomes  in  a  more  ex- 
clusive sense,  the  agent  for  the  cargo.     There  being  no 

**  The  landiug  of  the  cargo  from  a  stranded  ship,  with  a  view  to 
refloat  the  ship  and  resume  the  Toyage,  does  not  interrupt,  suspend  or 
dissolve  the  community  of  interest  between  the  ship  and  cargo,  so  long 
as  the  cai'go  remains  under  the  control  of  the  master,  and  is  liable  to 
be  taken  again  on  board  for  the  purpose  of  prosecuting  the  voyage, 
and  expenses  subsequently  incurred  by  the  master  in  his  continued 
endeavors  to  refloat  the  ship,  with  a  view  to  the  reloading  of  the  cargo 
and  the  prosecution  of  the  voyage  are  admitted  in  general  average. 
Notwithstanding  some  uncertainty  in  the  precise  meaning  of  the 
language  employed  by  the  Supreme  Coui*t  in  its  decision  in  the  case 
of  McAndrew  t\  Thatcher;  yet,  I  think,  this  case,  when  interpreted  by 
the  case  of  Nelson  v,  Belmont,  to  which  we  have  referred,  does  decide 
that  a  complete  separation  of  the  cargo  from  the  ship  by  the  master 
or  owner,  not  again  to  he  returned  to  the  shipf  dissolves  the  community 
of  interest  between  them,  whether  such  separation  takes  place  at  a 
distance  from  the  port  of  destination  or  by  a  delivery  by  lighters  at 
the  port  of  destination,  and  that  consequently  all  general  average 
charges  thereafter  cease.  Such  a  separation,  when  it  takes  place 
at  a  distance  from  the  port  of  delivery,  is  equivalent  to  the  aban- 
donment of  the  voyage,  and  when  it  takes  place  by  a  deliver^' 
at  the  port  of  destination  it  is  equivalent  to  a  completion  of  the 
voyage  as  to  the  cargo,  which  can  no  longer  derive  any  benefit  from 
the  expenditure  of  money  on  account  of  the  ship.  The  almndon- 
ment  of  the  voyage  is  also  held  to  dissolve  the  community  of  interest. 

The  objection  to  considering  a  separation  of  the  cargo  from  the  ehip, 
not  again  to  he  returned  to  it  or  the  ahandonment  of  the  voyage,  as  tlu* 
point  of  time  when  a  dissolution  of  the  community  of  intei-est  takes 

I  Dixon  Handbook,  pp.  128,  139. 
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longer  any  community  of  interest  between  vessel  and 
goods ;  no  common  interest  subsists  between  the  various 
shipments  comprising  the  cargo,  and  each  consignment 
of  cargo  is  entitled  to  the  benefit  of  the  lowest  rate 
of  freight  for  which,  individually,  it  could  have  been 
fonvarded. 


pbice,  iH  tluit  the  ^^Uudard  is  variable  and  uncertain,  depending,  as  it 
does,  upon  the  intentions  of  the  master.  It  also  gives  the  master  the 
opportunity  to  delay  for  months  in  a  port  of  refuge  in  order  to  make  up 
hig  mind  whether  to  abandon  his  voyage  or  not,  and  upon  the  abandon- 
ment and  transhipment  of  the  cargo  by  another  vessel,  to  charge  the 
expenses  of  the  delay,  including  the  wages  and  provisions  of  his  crew, 
to  tlie  account  of  general  average,  when,  at  the  same  time,  the  cargo 
lias  derived  no  possible  benefit,  but  has  probably  sustained  a  damage 
from  such  delay.  In  the  case,  too,  of  a  stranded  ship,  it  gives  him  the 
opportunity,  and,  indeed,  encourages  him  to  expend  large  sums  of 
money  in  trying  experiments  to  refloat  the  ship,  knowing  that,  notwith- 
standing his  failure,  he  will  be  reimbursed  the  expenditure  in  general 
average  out  of  the  cargo,  which  has  derived  no  benefit  whatever 
from  the  expenditure.  It  appears  to  me  that  common  benefit  realized 
and  not  common  benefit  intended  merely,  is  the  very  foundation  of 
common  average ;  and  as  the  cargo  derives  no  benefit  from  the  delay 
or  from  the  fruitless  experiments  in  the  cases  mentioned,  it  ought  not 
he  held  to  contribute  to  the  expenses.  If  the  delay  or  the  experi- 
ments result  in  success  and  a  reshipment  of  the  cargo  on  board,  and  a 
resumption  of  the  voyage,  then  the  cargo  does  derive  a  benefit  from 
the  expenditures  in  common  with  the  ship  and  freight  by  being  trans- 
ported in  the  ship  to  its  port  of  destination. 

It  appears  to  me  it  would  be  wiser  to  look  more  to  the  fact  and  less  to 
the  intention  of  the  master,  and  to  say  that,  the  separation  of  the  ship 
and  cargo  during  the  voyage,  followed  by  a  subsequent  reunion,  for 
the  purpose  of  prosecuting  the  voyage,  does  not  suspend  nor  dissolve 
the  community  of  interest  between  them ;  but  that  such  separation,  not 
followed  by  a  reunion,  for  the  purpose  of  prosecuting  the  voyage,  does 
dissolve  such  community  of  interest  and  puts  an  end  to  any  further 
jreneral  average  charges.  Marvin's  Keport  on  International  General 
Average,  pp.  60,  62. 

According  to  the  practice  in  New  TorJc,  where  the  voyage  is  broken 
up  at  an  intermediate  port,  the  wages  of  the  master  and  his  passage 
money  home  are  allowed  in  the  general  charges.  This  is  so,  whether 
he  returns  with  the  proceeds  of  the  sale  of  vessel  and  cargo  or  they  are 
remitted  by  mail,  for  it  is  assumed  that  his  presence  and  explanation 
are  necessary  for  a  proper  statement  of  the  account. 
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Foreign  Legislation  and  Practice, 

Argextixb  Republic. — The  expenses  which  are  in- 
curred in  floating  a  vessel  when  stranded,  and  the  recompense 
for  the  extraordinary  servic<?s  made  are  to  be  charged  in 
contribution.^ 

Austria. — When  the  vessel  and  cargo  are  both  saved 
the  expenses  of  saving  are  usually  general  average ;  though 
when  the  salvage  is  of  a  complex  nature,  the  expenses  are 
to  be  divided ;  the  general  average  expenses  are  apportioned 
upon  the  saved  values  of  each  lot,  and  the  expenses  particu- 
lar to  any  interest  are  borne  by  the  owner  of  that  interest. 

If  savings  are  effected  by  different  salvors,  they  have  eaeh 
aox5ording  to  law,  a  right  to  be  indemnified ;  with  us  they  n*- 
(^eive  compensation  for  the  expenses  they  have  incurred,  and 
tiie  damages  their  interests  have  received  in  the  labor,  and 
a  "premium''  in  proportion  to  the  value  of  property  saved. 
This  payment  is  directly  applied  to  the  property  saved.  We 
have  no  law,  however,  upon  this  subject,  Mr.  Ai-telli  con- 
tinues, and  the  cases  are  decided  upon  their  merits. 

Belgium. — The  practice  followed  by  the  Antwerp  Acyus- 
ters  is  similar  to  that  of  nearly  all  the  countries  where  by 
the  law,  the  voluntary  stranding  of  a  ship,  is  rejected  from 
general  average  if  followed  by  her  wreck.  Thus,  all  the 
charges  of  salvage,  if  the  vessel  is  floated,  whether  by  a 
discharge  of  cargo,  or  by  means  of  simple  towjige,  are  gen- 
eral average ;  if  the  vessel  breaks  up,  or  is  sold  as  a  wreck, 
the  expenses  are  still  general  average  until  the  goods  are 
landed ;  while  every  expense  incurred  on  any  portion  of  the 
cargo  from  the  moment  of  landing,  is  a  particular  eharge 
against  such  part  or  portion  of  the  cargo.^ 

1  Codigo  de  Comercio,  $  1476,  17^. 

2  Anvers,  29  Feb.,  14  Juin  et  30  Aout,  1861  (A.  64, 1, 378, 341).  Bruxelles. 
0  Mai,  1864  (64,  I,  184).    Anvers,  16  Jiiin  and  16  Ock,  1865,  and  16  Jan. 
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3Ir.  Croemaere  says :  "  It  is  impossible  in  all  the  more 
"serious  disasters  which  are  followed  by  salvage,  to  deter- 
"  mine  precisely  what  portion  of  the  charges  is  caused  by  the 
"  sbip,  and  what  by  the  cargo." 

"For  this  reason,  a  category  of  'general  expenses'  is 
"  made,  and  the  doctrine  of  Valin,  which  is  generally  followed 
*'  in  Antwerp,  is  observed  in  the  division  of  averages. 

"  In  this  category  of  '  general  expenses '  are  included  the 
"  charges  which  are  really  the  result  of  a  common  salvage^ 
"  which  exists  as  long  as  the  two  distinct  interests  of  the 
"  ship  and  cargo  are  not  in  fact,  separated. 

"  In  other  words,  we  consider  that  the  two  interests  are 
"  not  separated,  and  that  there  is  a  community  of  interest 
"  so  long  as  the  cargo  is  on  boardj  and  the  ship  remains  on 
"  the  strand. 

"  All  the  subsequent  expenses  are  considered  as  particular 
"  charges  to  the  interest  for  whose  benefit  they  are  incuiTcd." 

"The  expenses  relating  to  the  goods  are  general  until 
"  these  goods  are  placed  in  Ughters,  but  from  that  time  the 
"  expenses  incurred  for  these  goods  are  regarded  as  particu- 
"  lar  charges.  The  hire  of  the  lighters  would  be  included 
"  therein. 

"  In  regard  to  the  ship,  the  expenses  incurred  to  refloat 
"  her,  are  equally  admitted  in  the  category  of  '  general  ex- 

and  25  Avril,  1861  (A.  61,  1, 65, 68, 175, 317).  4  Nov.,  31  Dec,  1862  (A.  64, 1, 
11);  30  Aout,  1864  (A.  64,  2,  9) ;  6  Mars,  1865  (A.  65, 1, 104) ;  80  Dec,  1865 
(A.  66,  1,  55).  Bruxelles,  23  Dec,  1865  (A.  65,  2,  80) ;  13  Fev..  1865  (A. 
65, 1,  52) ;  14  Aout,  1861  (A.  61, 1,  175).  The  "  Royal  Oak,"  An  vers  Tri- 
bunal, 1879. 

The  "  Harald  Haarf  ager,"  1879.  This  ship  having  to  discbarge  a  part  of 
her  cargo  into  lighters  to  enter  the  port  of  Antwerp,  the  Captain  claimed 
from  all  the  Consignees  payment  pro  rata  of  the  outlay,  including  those 
whose  goods  remained  on  board  and  were  landed  at  the  quay.  Two  of 
those  receivers  refused  payment. 

The  Tribunal,  in  giving  judgment,  said  that,  in  accordance  witli  a 
decision  of  the  23d  of  April,  1872,  when  a  ship  is  forced  to  lighten  in  the 
roads  of  Antwerp,  in  consequence  of  her  great  draught  of  water,  all  the 
receivers  of  merchandise  on  board  must  contribute  to  the  hire  of 
lighters,  although  their  goods  may  have  been  landed  at  the  quay  after 
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"  penses."  And  this  is  only  right.  The  ship  contributes  to 
"  the  charges  incurred  on  board  to  save  the  goods,  and  phice 
"  them  in  the  lighters ;  and  it  is  only  proper  that  the  cargo 
"should  contribute  to  the  expenses  incurred  to  place  the 
"  ship  afloat ;  that  is  to  say,  in  as  favorable  a  position  as  that 
"  secured  by  the  cargo  in  the  lighters. 

"  Consequently,  all  the  goods  that  are  on  board  at  the 
"  tirae  of  the  disaster,  should  contribute  to  the  charges  of  re- 
"  floating  the  ship,  although  it  may  be,  that  certain  cargo 
"  would  have  been  saved  with  neither  difficulty  nor  cost,  and 
"  regardless  of  the  manner,  or  time  at  which  the  salvage  has 
"  been  effected. 

"  Tbis  rule  is  not  modified  by  the  fact  that  the  goods  re- 
"  main  on  board." 

"  If  the  ship  cannot  be  floated,  but  is  sold  as  a  wreck  at  the 
"  place  of  stranding,  the  proceeds  none  tlie  less,  contribute 
"  to  the  general  charges. 

"  If  a  portion  of  the  goods  is  afterwards  found  within  the 
"  wreck  at  the  time  of  sale,  we  are  careful,  in  order  to  be  able 
"  to  allot  to  each  its  proportionate  part  of  the  proceeds,  to  ob- 
"  tain  a  preliminary  appraisement  of  the  wreck  and  the  cargo 
"  which  is  found  there ;  and  this  appraisement  serves  as  the 
"  foundation  for  the  apportionment  of  the  proceeds. 

tlie  ship  bad  entered  the  docks.  That  jurisprudence  must  be  niaiii- 
tained,  as  it  was  founded  on  the  consideration  that  tlie  cost  of  lig]it4?ii- 
ing  constituted  an  outlay  made  in  the  interest  of  all  the  Consignees^  and 
it  was  only  fair  that  each  should  contribute  to  it  in  proportion  to  his 
interest.  The  defendants  objected  in  vain  to  the  allotment  of  the  cost 
made  by  the  Captain,  on  the  ground  that  it  is  the  custom  at  Antwen> 
to  discharge  grain  in  lighters,  whence  they  conclude  that  they  have 
not  to  contribute  to  the  cost  of  the  trim  of  the  light«re,  and  that 
so  far  as  they  are  concerned  they  are  only  liable  to  contribute  to  the 
difference  between  the  cost  of  discharging  into  lighters  in  the  roads 
and  that  of  the  discharge  into  lighters  in  the  docks.  The  Captain  hail 
a  right  to  the  reimbursement  by  the  Consignees  of  all  the  outlay  he  had 
been  under  the  necessity  of  making,  and  had  not  to  intervene  in  the 
relations  between  the  buyers  and  sellers  of  grain,  nor  in  their  arrange- 
ments relative  to  the  mode  of  discharge,  and  the  cost  of  light-erage  in 
the  dock.    A  verdict  was  given  for  the  amount  claimed,  with  ctx^ts. 


SALVAGE  EXPENSES.  407 

"  In  some  cases,  the  auction  is  made  in  two  lots ;  the  one 
"  for  the  goods,  the  other  for  the  wreck. 

"  Apropos  of  salvage  cases,  I  must  call  your  attention  to 
"  a  case  which  has  recently  come  up  in  the  Schelt,  regarding 
"  the  steamer  ^  Grebe,'  which  had  a  portion  of  her  cargo  upon 
"  the  deck,  when  the  ship  sunk,  this  cargo  floated  off. 

"The  adjusters  considered  that  it  would  not  be  reasonable 
"  to  make  these  goods  contribute  to  the  general  charges  occa- 
"  sioned  as  well  for  the  cargo,  as  for  the  ship,  for  the  reason 
"  that  this  cargo  did  not  form  a  part  of  the  *  community.' 
"  They  therefore  confined  the  contribution  of  this  cargo  to 
"  its  own  special  salvage." 

Bkazil. — Expenses  made  to  get  a  stranded  ship  afloat,  and 
every  recompense  made  for  extraordinary  services  incurred 
to  prevent  her  total  loss  or  capture,  are  allowed  in  general 
average.' 

The  expenses  of  recovery,  where  the  ship  and  goods  are 
separately  recovered,  are  apportioned  as  special  or  particular 
charges.^ 

The  remuneration  to  which  persons  employed  in  saving 
the  ship  or  cargo,  as  well  as  the  rewards  which  shall  be  due 
in  cases  where  they  occur,  shall  be  determined  by  arbitrators, 
taking  into  consideration  the  danger  and  the  nature  of  the 
service,  the  promptness  with  which  it  was  afforded,  and  the 
fidelity  with  which  the  persons  employed  in  it  have  made  de- 
liverv  of  the  articles  saved.^ 

Chili. — The  charges  are  apportioned  as  general  average 

where  incurred  to  float  a  voluntarily  stianded  ship.* 

The  charges  of  saving  the  ship  or  goods  separately  are 
considered  particular  averages.* 

1  Codigo  Commercial,  §  764,  15«>.  2  Ibid.,  §  737.  3  ibid.,  $  776,  3«. 
Veiga,  Vol.  II.,  p.  202.  4  Codigo  de  Comercio,  ^  1090,  16^.  5  ibid. 
§1125,  I*'. 
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Denmark. — The  ebarges  of  heaving  off  a  vessel  which  is 
aground,  incurred  for  the  purpose  of  saving  the  vessel  and 
the  goods  on  board,  are  to  be  allowed  in  general  average.^ 

The  treatment  of  the  expenses  of  a  complex  salvage  opem- 
tion  must  be  judged  according  to  the  state  of  the  facts  ex- 
isting at  the  time  the  salvage  is  commenced,  and  thej^  are 
considered  general  average  or  particular  average  according 
as  the  motive  of  the  salv^ors  was  the  safetv  of  the  entire  ad- 
venture  or  of  a  single  interest  only. 

Where  merchandise,  however,  is  saved  piece-meal,  Mr. 
Middleboe  writes,  or  the  salvage  operations  are  of  a  dis- 
connected character,  undertaken  by  different  salvors,  etc.,  no 
general  average  exists ;  the  expenses  of  saving  the  goods 
are  apportioned  upon  them  as  fairly  as  may  be. 

Expenses  which  are  common  to  ship  and  cargo — as  protest 
fees,  adjustment,  etc. — are  apportioned  on  the  proceeds  of  ship 
and  cargo — distance  freight  in  this  case  paying  neither  its 
share  of  these  expenses  nor  of  salvage  on  cargo. 

England. — The  remuneration  which  the  shipowner  is 
obliged  to  pay  for  services  rendered  to  float  a  stranded  ship 
may  in  certain  cases  be  apportioned  in  general  average.^ 

By  the  EngUsh  law  and  custom,  the  landing  and  storing 
of  the  cargo  interrupts  or  suspends  the  community  of  in- 
terests, which  so  remains  until  the  cargo  is  again  reloaded  in 
the  vessel. 

Thus,  while  the  cost  of  discharging,  and  the  labor  to  place 
the  cargo  in  a  warehouse,  is  considered  as  general  average, 
the  remaining  charges  are  apportioned  as  special  to  the  in- 
terests benefited ;  the  storage  and  the  fire  insurance  on  the 
goods,  the  surveys  and  repairs  to  the  damaged  are  paid  for 
by  the  cargo,  and  the  cost  of  re-shipping  is  charged  specially 

1  Insurance  Law,  J$  17, 18. 

2  See  Arnould  (4tli  Ed.)  Vol.  IL,  p.  787.    Baily,  pp  42,  97,  101,  111,  113. 
Abbott  (Perkins,  1850),  p.  581.    Maclachlan,  p.  e30.    Hopkins,  p.  63. 
A  ship  laden  with  cargo,  while  in  port,  was  driven  ashore  on  the  5th 
of  October.    Cargo  was  unshipped,  and  by  the  19th  was  landed  and 
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and  directly  to  the  freight  as  being  benefited  by  the  comple- 
tion of  the  voyage  and  the  delivery  of  the  merchandise. 

In  order  to  appreciate  the  difficulties  presented  by  this 
subject  imder  the  English  law,  the  principles  above  indicated 
sliould  be  borne  in  mind.  Yet  it  must  be  noted,  that  these 
principles,  which  are  of  daily  application  in  cases  of  discharge 
at  a  port  of  distress,  are  not  strictly  accepted  in  cases  of 
vessels  exposed  to  peril  while  stranded  or  submerged. 

In  such  cases,  Mr.  Lowndes  tells  us,  considerable  regard  is 
paid  to  the  motive  at  the  time  of  undertaking  the  salvage  ; 
but^  that  the  result  must  also  not  be  lost  sight  of,  as  indicat- 
ing possibly  what  might  fairly  be  supposed  to  be  this  intent 
or  expectation. 

Where  the  saving  of  the  whole  adventure  is  fairly  prob- 
able, the  steps  taken  throughout,  though  all  the  interests  do 
not  remain  exposed  to  such  peril  as  exists,  are  treated  as  of 
a  general  average  nature ;  where  on  the  contrary  the  speedy 
destruction  of  the  adventure,  or  at  least  of  such  part  as  is 
allowed  to  remain  exposed,  seems  apparent,  each  interest 
saved  bears  the  particular  expenses  incurred  for  its  preserva- 
tion; though  the  expectation  of  loss  be  not  realized,  but 
ship  and  cargo  be  re-united  and  complete  the  voyage. 

warehonaed  in  safety  under  the  Hiiperintendcnce  and  control  of  tlie 
ahip-owners'  agents. 

An  attempt  was  then  made  to  float  the  vessel ;  which  was  abandoned 
on  the  24th  November.  Subsequently  a  second  attempt  was  made, 
which,  on  the  3l8t  December,  was  successful.  The  ship  was  taken  into 
port  and  repaired,  and  after  reshippiug  cargo  proceeded  to  destina- 
tion. 

Held,  That  the  expense  of  getting  the  vessel  off  was  not  general 
average  to  which  the  owners  of  cargo  were  bound  to  contribute. 
Semble— That  such  expenses  may,  as  against  the  owners  of  cargo  so  re- 
moved, be  general  average,  if  the  goods  cannot  otherwise  be  carried, 
or  only  at  great  expense,  or  after  a  delay  which  would  deteriorate  the 
goods.  Malthew  r.  Marrojani,  L.  J.,  5  Ex.,  116  (1873).  Notara  r.  Hon- 
dewon,  L.  R.,  5  Q.  B.,  346.  7  Q,  B.,  225.  Kingston  v,  Wendt,  1  L.  H.  g. 
B.  Div.,  367  (1876).  Moran  v.  Jones,  26  L.  J.  Q.  B.,  187.  Job  v.  Langtoii, 
^  L.  J.  (Q.  B.)  97.  Nicholson  r.  Chapman,  2  H.  &  Bl.,  254.  CasteUaine 
r.  Thompson,  13  C.  B.  N.  S.,  105. 
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These  principles  may  be  in  certain  cases  jointly  applicable ; 
where  for  instance,  the  expectation  of  the  vessels  loss,  which 
prevails  when  the  savings  are  begun,  is  abandoned  because 
of  some  cessation  of  peril,  or  of  difficulties ;  then  the  goods 
saved  while  such  apprehension  prevailed,  pay  as  a  special 
charge  the  expenses  incurred  in  saving  them,  while  the  ves- 
sel and  remaining  cargoj  whatever  the  steps  adopted,  share 
in  general  average  the  subsequent  charges. 

« 

"  In  these  cases  of  mixed  motive,  where  the  hope  of  event- 
"  ually  saving  the  whole,  though  too  considerable  to  be  left 
"  out  of  sight,  is  combined  with  much  uncertainty,  •  ♦ 
"  has  grown  up  by  way  of  compromise,  the  intermediate 
"  course  of  making  the  ship  to  contribute  merely  towards  the 
"  expense  of  separating  the  ship  and  cargo,  leaving  each  to 
"  reach  a  place  of  safety,  if  it  can,  at  its  own  expense."* 

The  "  Schmer,"  L.  R.,  1  P.  D.,  473,  where  it  was  held  that  salvors, 
saving  life,  are  entitled  to  recompense  in  the  nature  of  salvage,  payable 
by  the  merchandise  saved,  though  such  saving  be  performed  by  otber 
salvors  than  those  saving  life. 

Kemp  V.  HaUiday,  L.  R.  1  Q.  B.,  5d0  (1866).  A  ship  was  submerged 
with  heavy  cargo  on  board,  there  was  a  common  peril  of  destniction 
imminent  over  ship  and  cargo  as  they  lay  submerged;  the  most  cou- 
venient  mode  of  saving  ship  or  cargo  or  both,  was  by  raising  the  ship 
together  with  the  cargo ;  the  cost  of  tlie  raising  would  be  an  extra* 
ordinary  expense  for  the  common  benefit  of  both,  and  the  cargo  would 
be  liable  to  general  average  contribution. 

Kingston  v.  Wendt,  1  L.  R.  Q.  B.  Div.,  867  (1876).  It  was  held  by  the 
Court  that  the  charges  incurred  in  saving  the  cargo  were  extraordinao' 
exx)enditures,  not  being  made  in  the  ordinary  performance  of  the  con- 
tract of  affreightment,  for  the  vessel  was  not  floated  but  was  sold  as  a 
wreck ;  and  were  a  proper  lien  and  special  charge  upon  the  goods. 
Blackburn,  J.,  said:  "Had  the  expenditure  been  for  the  purpose  of 
**  saving  the  whole  adventure,  ship  as  well  as  cargo,  it  would  have 
**  constituted  a  general  average,  to  which  the  owners  of  each  part  of 
*'  property  saved,  must  have  contributed  rateably." 

Schuster  v,  Fletcher,  L.  R,  8  Q.  B.  D.,  418,  decided  that  the  services  of 
a  ship-owner  in  sending  out  an  expedition  to  a  ^vrecked  ship,  tending 
to  the  delivery  of  cargo,  sale  of  unidentified  goods,  etc.,  was  a  service 
to  which  the  cargo  was  entitled  under  the  affreightment,  and  could  not 
be  charged  for  in  general  average,  nor  as  u  special  charge  on  the  goods. 

1  Lowndes,  pp.  08,  91. 
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Finland. — The  damages  and  charges  occasioned  by  the 
disbursement  to  float  and  place  in  safety  the  ship  and  the 
goods  are  included  in  general  average.  It  is  however  no  case 
of  general  average  if  the  vessel  is  not  set  afloat  or  saved  in 
a  serviceable  condition.  But  where  the  stranding  is  the  re- 
sult of  an  accident,  neither  the  damages  occasioned,  nor  tlie 
charges  caused  by  floating  and  placing  in  safety  the  ship  and 
cargo  are  allowed  in  general  average,*  The  charges  of  sav- 
ing the  articles  which  may  be  recovered,  and  which  would  be 
allowed  for  in  general  average,  are  also  to  be  admitted  to 
contribution.* 

The  community  of  interest  ceases  at  the  moment  that 
the  ship  and  the  cargo  are  separated,  the  one  from  the  other, 
whether  at  the  place  of  destination,  or  in  a  port  of  refuge. ' 
If  there  are  expenses  made  conjointly  for  the  ship  and  the 
cargo,  which  may  not  have  been  divided  as  general  average ; 
they  are  apportioned  equitably  upon  the  interests  in  favor  of 
which  they  were  made.^ 

France. — The  expenses  incurred  for  the  common  benefit 
in  refloating  a  loaded  stranded  ship,  whether  stranded  for- 
tuitously or  voluntarily,  including  damage  to  the  ship,  rig- 
ging and  boats;  or,  the  damage  to,  or  loss  of  goods  occasion- 
ed by  the  efforts  made  to  refloat  the  ship,  are  general 
average. 

If  the  measures  taken  to  refloat  the  ship  fail,  and  the 
ship  is  lost,  all  the  averages  will  be  particular ;  and  the  ex- 
penses of  saving  will  be  in  two  classes,  the  one  particular  to 
the  ship,  and  the  other  to  the  cargo,  accordint;  as  they  have 
in  the  end  been  respectively  benefited.^ 

»  Code  Maritime  §  133  3«>.  2  ibid.,  §  1335^.  3  Ibid.,  J  141.  ■«  Ibid.,  «  150. 

5  Cauvet,  J  356  (Vol.  II.,  p.  131).  The  Code,  under  tlie  class  of  genera  1 
average,  only  refers  to  salvage  cliarges  when  the  stranding  has  been 
voluntary-,  "  Dans  I'intentiou  d'eviter  la  perte  totale  ou  la  prize."  Code 
(Je  Com.,  ^  400,  8^.  And  the  Cour  de  Douai,  11  Mai,  1843.  decided  that 
if  the  ship  is  stranded  by  u  sea  p<'TiI,  the  damages  suffered  and  the  ex- 
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So  the  Court  of  Cassation  held  that  in  cases  of  stranding, 
or  shipwTeck,  where  the  entire  cargo  was  in  peril,  each  of  the 
bales  or  articles  saved  must  contribute  to  the  general  salvage 
charges,  in  proportion  to  their  value,  without  regard  to  the 
means,  or  the  moment  at  which  the  article  was  saved  ;  and 
it  is  the  same  with  regard  to  valuable  articles  which  have 
been  placed  in  the  captains  cabin,  and  saved  before  the  rest. 

The  salvage  is  to  be  considered  as  a  whole,  and  as  consti- 
tuting a  single  operation  ;  the  articles  only  contributing  as 
particular  average,  to  such  charges  a.s  they  have  specially 
caused.^ 

penses  made  to  save  the  nierchaiidise  are  particular  averages.  Alauzt^t 
Com.,  §  2311.  Dalloz  Rep.  No.  1105.  See,  also,  Cour  de  Cass.  22  Ju'Ji. 
1868  et  3  Feb.,  1864.  But  contra,  C.  du  Mars.,  9, 1, 337.  lb..  19, 1,  233 ;  27, 
1,  201 ;  31, 1,  213 ;  34, 1,  178 ;  36,  1,  321.  Oliviers  c.  GueviD,  17  Sep.,  1861 
M.,  01,  1,  256).  lb.,  23  Fev.,  1829  (M.,  11,  2,  17).  But  this  is  not  the  mle. 
The  expenses  of  discharging,  while  the  crew  are  engaged  at  the  pumps, 
are  general  average.    Cour  de  Mars.  (19, 1,  233). 

Morel,  pp.,  42,  94,  294,  309.  Manuel  Droit  Com.  Vol.  II.,  pp.  949,  1016. 
C.  de  Montpelier,  25  Dec,  1837.  J.  du  P.  Tom.  II.,  1838,  p.  380.  Mars, 
28  Av.,  1834  (M.,  15, 1, 11). 

1  Arr^t  Cour  de  Cass.,  23  Fev.,  1864  (S.  V.  64, 1. 67.  P.  64, 548.  D.  64,70). 
Contra  Cass.,  22  Juin,  1863,  et  Cass.,  3  Fev.,  1864,  Droit  Com.,  p.  049, 
Cass.,  15  Avril,  1863  (S.  V.  63,  I.  295).  C.  de  Caen.,  13  Feb.,  1861  (S. 
v.,  61,  II.  567).  Rogron  C.  de  C.  Expliqu^,  pp.  797,  806.  Marseilles,  5 
Mars,  1866  (M.  66, 1, 136).  Cass.,  16  Juil.,  1861.  Cour  de  Mars.,  29  Fev., 
1840  (19, 1, 233).  Vallee  c.  Andreac.  Cour  de  Roueii,  4  Dec,  1802.  Recueil 
de  Jur.  Cour  du  Havre,  t.  9,  p.  25. 

The  "  Konigin  Elisabeth,"  on  a  voyage  from  Konigslierg  to  Nantt*s 
got  ashore  near  her  destination.  A  large  portion  of  her  cargo  was  taken 
out  in  order  that  tlie  ship  might  be  floated,  and  the  vessel  bcin^  hauleti 
off,  proceeded  to  Nantes  with  the  remainder  of  her  cargo.  In  an  acfjust- 
ment  of  average  made  by  the  Dispacheurs  appointed  by  the  Tribunal, 
the  expenses  were  divided  into  two  classes.  The  first  included  expenses 
incurred  prior  to  the  partial  discharge  of  the  cargo,  which  were  cliarged 
to  the  ship,  freight  and  entire  cargo ;  while  the  second  included  the 
subsequent  expenses  which  were  divided  over  the  sliip,  freight  and  por- 
tion of  cargo  then  remaining  on  board.  Tliis  division  the  Nantes  Tri- 
bunal liave  rejected,  saying  the  Adjustere  liave  made  an  erroneous 
application  of  article  400  of  the  Commercial  Code.  The  shipper  bad  no 
doubt,  a  right  to  withdraw  his  merchandise  during  the  voyage,  on 
paying  the  full  freight  and  all  the  costs  incurred  by  the  discharge. 
In  that  case  all  the  subsequent  costs  would  fall  on  the  ship  alone ;  but 
in  the  present  case  no  such  right  was  exercised  by  the  shipper  of  tlie 
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The  salvage  upon  an  abandoned  ship  is  necessarily  general 
average,*  And  if  a  ship  is  lost,  the  charges  of  sa\1ng  the 
merchandise  are,  nevertheless,  divided  in  proportion  to  value 

hemp ;  consequently  the  voyafipe  could  not  be  considered  to  have  ter- 
minated by  the  stranding  of  the  vessel,  nor  had  the  mterest  of  the  cargo 
become  separated  from  that  of  the  ship  so  long  as  apy  portion  of  it  re- 
mained on  board/and  the  freight  had  not  been  paid.  Therefore  the 
different  operations  effected,  from  the  moment  of  the  stranding,  were 
only  difierent  phases  of  the  same  operations,  having  for  their  object  the 
common  interest,  and  all  the  costs  incurred  formed  part  of  a  single 
category  of  common  average.  The  "  Konigin  Elisabeth,"  Nantes  Tri- 
bunal, 1879. 

The  ship  "  L' Admiral  Casey,"  in  going  to  sea  from  Calcutta,  stranded 
on  the  bar.  She  was  lightened  by  a  steam-tug,  got  off,  and  carried 
back  to  Calcutta. 

Surveyors  appointed  bj'  the  French  Consul  ordered  her  to  be  dis- 
charged and  put  in  dock  for  examination,  and  a  subsequent  survey 
ordered  her  bottom  to  be  repaired.  The  captain  stated  in  his  protest, 
that  the  vessel,  although  hard  and  fast  aground,  was  not  strained  and 
did  not  leak. 

In  a  suit  brought  by  the  captain  to  recover  in  general  average  con- 
tribution, the  expenses  of  getting  off  the  vessel  and  conveying  her 
back  to  Calcutta,  and  of  unloading,  storing  and  reloading  the  cargo, 
the  first  court  decided  that  these  expenses  were  general  average,  the 
second  court,  on  appeal,  decided  they  were  not,  but  were  a  particular 
average  to  the  ship;  the  third  court,  the  Court  of  Cassation,  affirmed 
the  decision  of  the  second.  In  delivering  its  opinion,  the  Court  of 
Cassation  said :  "  Every  expense  incurred  for  the  ship  benefits  the  cargo, 
but  in  order  that  it  may  be  classed  in  general  average,  it  must  proceed 
not  from  a  voluntary  act,  isolated  and  special  to  the  merchandise  or  to 
the  ship ;  but  must  be  incurred  simultfineously  for  the  common  safety 
of  the  ship  and  cargo ;  and  that  such  is  the  express  meaning  of  Article 
400  of  the  Code. 

That  although  the  unloading  of  the  cargo  from  a  ship  accidentally 
stranded,  or  other  expenses  incurred  to  relieve  the  ship,  may,  in  certain 
circumstances,  be  considered  as  done  in  tlie  interest  of  the  ship  and 
cargo,  and  so  classed  as  general  average,  yet  the  court  below,  w^ho  were 
the  judges  of  the  fact,  having  found,  as  a  fact,  that  the  ship  was  carried 
back  to  Calcutta  in  the  interest  of .  the  ship  alone,  and  not  iu  that  of 
the  cargo,  which  was  menaced  by  no  imminent  peril,  the  decree  refusing 
to  admit  the  expenses  of  returning  to  Calcutta,  and  of  unloading, 
(Storing  and  reloading  the  cargo  in  general  average,  is  not  erroneous.'' 
Dalloz  Jurisprudence  General,  1864,  p  70.    J.  du  P.,  Vol.  75,  549. 

>  Poitiers,  30  Dec,  1867. 
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between  all  the  shippers.^  But,  if  the  salvage  occurs  at  the 
place  of  the  ships  entry  in  the  port  of  destination,  and  after 
the  wreck  of  the  vessel,  the  charges  of  saving  the  property 
are  classed  as  particular  average.^ 


1  Cass.,  82  Fev.,  1864.  '^  Mars.,  29  Fev.,  1840.  Honfleur,  1  Avril,  1860. 
EmerifiTon,  Chap.  XII.,  J  41.    Pardessus,  741.    Boulay-Paty  IV.  456. 

That  the  charges  of  unloading  and  towing  the  stranded  ship  daring 
the  salvage  labor  is  general  average,  see  C.  de  Mars.  26  Nov.,  1833  (M. 
14, 1, 11).  Mars.,  5  Mars,  1866  (M.  66,  1,  136).  Bordeaux,  23  Fev.,  1839 
(D.  29,  2,  295). 

The  ship  "  Ville  d'Ageu,"  sailed  from  Toulon  under  a  charter  party 
to  proceed  to  Hong  Kong,  there  to  rec>eive  orders  for  her  ultimate  port 
of  delivery.  The  ship  encountered  heavy  weather  in  the  Mediterranean, 
and  afterwards,  in  ptissing  around  the  Cape  of  Good  Hope,  sprung  a 
leak.  The  captain  and  crew,  upon  proper  deliberation,  determined  to 
go  into  the  Isle  of  Mauritius  for  repairs ;  but  while  on  the  way  then*, 
the  weather  having  become  better  and  the  leak  not  increasing,  a  new 
deliberation  was  had,  and  it  was  determined  to  resume  the  original 
voyage  to  Hong  Kong,  where,  in  due  time,  the  ship  arrived.  The 
captain  there  found  orders  to  proceed  with  his  cargo  to  Wou  Song,  but 
he  could  not  obey  these  orders  without  first  repairing  his  ship.  Repairs 
had  become  indispensable,  and  to  make  these,  the  ship  had  to  to  be  un- 
loaded in  part.  After  the  ship  was  repaired,  she  proceeded  in  safety  to 
the  port  of  delivery.  In  adjusting  the  averages  in  the  inferior  court 
the  ship  was  charged  with  the  repairs  as  a  particular  avenige  ;  the  ex- 
penses of  unloading,  storing  and  reloading  the  cargo,  and  the  wage^ 
and  provisions  of  the  crew  were  charged  in  general  average.  On 
appeed  to  the  Court  of  Bordeaux  this  adjustment  was  set  aside  sid 
erroneous,  on  the  grounds  that  the  ship  did  not  go  to  Hong  Kong  as  to 
a  port  of  refuge,  and  in  order  to  avoid  an  actual  and  imminent  peril, 
nor  upon  a  deliberation  motived  for  the  common  benefit  and  safety  of 
ship  and  cargo,  but  in  obedience  to  the  charter  party ;  that  the  partial 
unloading  of  the  cargo  was  done  before  any  survey  of  its  condition, 
and  with  a  view  to  lighten  the  ship  in  order  the  better  to  discover  the 
injury  to  the  hull ;  that  the  necessity  for  repairing  the  ship  made  it 
necessary  to  unload  the  cargo ;  and  that  in  unloading,  the  iuterestd  of 
the  ship  was  alone  concerned,  and  not  the  cargo;  and  that  if  the 
cargo  derived  any  benefit  from  the  unloading  and  repairs,  such  benefit 
was  incidental  only,  and  not  the  motive  to  such  unloading  and  repani- 
tion.  The  Court  of  Bordeaux  held  that  the  repairs,  the  expenses  of  un- 
loading, storing  and  reloading  the  cargo,  were,  under  the  circumstances, 
together  with  the  w^ages  and  provisions  of  the  crew,  particular  average 
to  be  borne  by  the  ship.  On  an  appeal  to  the  Court  of  Cassation 
the  decree  of  the  Court  of  Bordeaux  was  affirmed  (J.  du  P.,  Vol.  75, 180). 
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The  salvage  of  a  cargo,  writes  Mr.  E.  Sorel,  which  is  not 
made  tlirough  a  single  and  complete  operation,  and  which  is 
made  by  different  salvors,  is  divided  as  a  special  charge  to 
the  merchandise  recovered,  saving  the  apportionment  of  a 
certain  portion  of  the  expenses  over  all  the  cargo,  if  their 
division  otherwise  is  not  possible. 

Germany. — The  expenses  attendant  upon  floating  a 
stranded  ship  are  remunerated  through  general  average,  * 
that  is,  if  the  ship  comes  off  the  strand  and  continues  the 
voyage,  the  entire  expense  is  general  average ;  but  if  the 
voyage  ends  at  the  place  of  stranding,  each  of  the  interests 
io  question  is  to  bear  its  own  expense.  Even  in  the  case  of 
disconnected  salvage  operations,  where  the  work  is  done  by 
different  salvors,  all  the  expenses,  Mr.  Graef  wiites,  are 
jjeneral  average  if  the  ship  be  afterward  got  afloat  and  en- 
abled to  resume  the  voyage. 

^Miere  the  voyage  is  not  however  resumed,  all  the  charges 
are  particular;  each  object  beare  its  own  expenses,  and  tli« 
exi)ense8  of  difterent  salvors  are  apportioned  to  the  goods 
sjived  by  each  party.  Where  the  Siilvage  operations  cannot 
l)e  identified  and  apportioned  directly,  they  are  divided  upon 
the  values  of  the  goods  saved. 

The  Tribunal  of  Commerce  at  Havre,  in  tlie  ease  of  the  Str.  Amerique, 
decided  (9  Jan.,  1877),  tliat  if  the  macliinery  is  disabled,  and  the 
Captain  requests  assistance  from  another  vessel,  the  measures  taken, 
l)eing  in  the  interest  of  all,  and  the  ship  can  terminate  the  voyage  by 
uo  other  means,  are  general  average. 

As  to  salvage  services  see  Havre,  J9  Fev.,  1857  (H.  57, 1,  33).  Mars.  26 
Jiinv.,  1855  (M.  55,  1,  41).  Rennes,  11  Mai,  1858  (M.  36,  2, 105).  Mars.  1st, 
3  Janv,  1857  (M.  1, 100,  195).  lb.,  26  Jan.,1855  (M.  55,  1,  41).  Aix,  3  Juil, 
1854(34,1,10).  Rennes,  7  Jan.,  1853  (M.  81, 2, 35).  lb.,  18  Mars,  1852  (M. 
31,  3,  24).  Mars.  5  Avril,  1860  (M.  39,  1,  153).  Montpelier,  16  Mai,  1845 
(M.  25,  2,  21).  Mars.  39  Mars,  1848  (M.  39,  1,  57).  lb.,  34  Mars,  1845  (34, 
1,  215).  lb.,  13  Sept.,  1844  (M.  24,  1,  15).  Rouen,  3  Dec,  1840  (M.  30,  3, 
f)5).  Douai,  23  Nov.,  1839  (M.  30,  3,  13).  Cf.  d'Etat,  3  Dec,  1838  (M.  19, 
2, 92).  M.  20  Juil,  18:«  (M.  18,  1,  63).  lb.,  8  Mars,  2  Mai,  1837  (M.  16,  1, 
161).  lb.,  12  Mai,  1886  (M.  16,  2,  137).  lb.,  3  Sept.,  1830  (11,  1,  205). 
Aix,  37  Avril,  1817  (M.  2, 1,  375).    Borel,  7  Mars,  1865  (N.  65,  3,  138). 

1  Allgemeincs  Handelsgesetzbuch,  §  708,  3". 
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Holland. — The  expenses  and  costs  for  assistance  paid  in 
order  to  float  the  vessel,  and  compensation  for  any  extraor- 
dinary services  rendered  with  the  view  of  preventing  a  total 
loss  or  capture,  are  general  average.^ 

Regarding  salvage  operations,  (Mr.  Driebeek  writes,)  the 
expenses  are  to  be  apportioned  in  general  average,  if  the 
salvage  operation  has  in  view  the  saving  of  both  ship  and 
cargo;  if  there  is  only  a  question  of  ^'sauve  quipeutj^the 
expenses  of  the  salvage,  either  by  different  or  the  same  sal- 
vor's, are  special  charges ;  which  in  so  far  as  cju'go  is  saved, 
fall  on  the  cargo  and  the  freight  saved  with  the  cargo. 

The  final  result,  however,  more  than  the  motive  or  expec- 
tancy of  the  captain  as  to  the  interests  in  whose  behalf  the 
salvage  operations  are  undertaken,  the  connection  between 
the  charges  and  this  result,  or  the  continuity  of  the  proceed- 
ings, affects  the  treatment  of  these  expenses. 

Where  for  instance  the  discharge  of  the  cargo  is  made 
with  the  intent  of  not  only  saving  this  interest,  but  of  finally 
floating  the  ship;  and  the  ship  is  floated;  the  charges  sul)- 
siKpiently  incurnnl  Avhen  the  ship  alone  was  in  peril,  as 
well  as  those  first  incurred,  even  though  the  two  interests 
are  not  again  re-united,  are  general  average. 

If  the  final  result  of  the  salvage  is  the  siiving  of  lH>th 
ship  and  cargo,  all  the  expenses  are'general  av(*rage,  regard- 
less of  the  expectations  with  which  the  salvage  was  begun. 

If  again  the  vessel  becomes  a  wreck,  all  the  charges  fi*om 
first  to  last  are  particular  average,  notwithstiinding  any  hojx's 
which  may  have  been  entertained  of  saving  the  ship. 

Italy. — Expenses  incurred  in  floating  a  stranded  ship, 
and  compensation  paid  tor  work  and  service  rendered  on  such 
occasions  are  to  be  allowed  in  general  average.* 

I  Wetboek  von  Koophandel,  $  699, 16^ 
-  Codice  di  Comercio,  i  509,  16°.    Borsari,  §  1553. 
The  Code  only  provides  for  coAes  of  voluntary  sti'uuding,  but  the 
practice  is  extended  to  cases  of  accidental  stranding  as  weU. 
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Id  all  ea^es  of  sacrifice  the  Italian  law  appears  to  look 
to  the  vessel  as  the  interest  for  whose  relief  the  saciifice  was 
principally  intended ;  in  cases  of  voluntary  stranding,  no  in- 
denmity  is  due  unless  the  vessel  is  floated ;  so  this  test  of 
ressePs  safety  and  relief  is  applied  to  cases  of  wreck  and 
salvage ;  if  the  vessel  is  floated,  all  the  expenses  fiom  first 
to  last  to  accomplish  this  result,  are  general  average ;  if  the 
vessel  remains  as  a  wreck,  the  expenses  are  separated ;  the 
salvage  is  paid  according  to  the  prices  obtained  for  the  goods, 
and  each  salvage  claim  is  to  be  paid  separately,  and  to  fall 
on  the  part  saved. 

When  tlie  wreck  occui-s  at  a  distance  fi'om  the  destined 
I)ort  and  it  is  desirable  to  forward  the  cargo  by  other  vessels, 
the  new  freight,  whether  in  excess  of,  or  within  the  original 
freight,  is  at  the  chai'ge  of  the  merchandise. 

yii.  Acier  says :  "  The  expenses  made  for  a  complete  sal- 
"  vage  are  divided  on  the  half  value  of  the  ship  and  upon 
"  the  cargo  saved,  whatever  may  be  the  means  employed  to 
"  save  them.''  And  Sen.  Vallebona  remarks :  "  Cargo  has 
*'  to  make  good  the  damage  caused  to  the  ship  by  cutting 
'^  deck  in  order  to  save  the  goods.  Such  damage  may  be 
"  settled  in  general  average  if  the  ship  be  floated,  in  which 
**  case  the  expenses  made  for  salving  the  goods  are  also  ad- 
"  mitted  in  general  average,  because,  through  their  removal 
"  from  on  board,  the  ship  may  have  been  got  off*." 

XoRWAY. — Extraordinary  expense  of  pilotage,  or  pay- 
ments to  persons  hired  under  circumstances  of  danger  for  the 
rescuing  of  ship  and  cargo — ^for  example,  to  heave  the  ship 
off  a  strand,  to  take  her  into  a  harbor,  to  clear  the  land  and 
the  like,  as  likewise  the  hire  of  boats,  hawsers,  and  other  ap- 
pliances— are  general  average.^ 

In  case  of  stranding,  however,  these  expenses  are  only 
jR'couiitc*d  general  average  if  the  ship,  after  being  got  afloat, 
continues  her  voyage.    If,  on  the  contrary,  the  voyage  cau- 

'  Lov  oin  Sofarten,  i  69,  7^,  9*^,  14*^. 
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not  be  coutiuued  by  reason  of  the  impossibility  of  reloading 
tlie  Ccirgo,  or  if  the  ship  is  so  near  her  destination  that  the 
relojuling  is  unnecesvsary,  then  only  those  expenses  are 
general  average  which  have  l)ecn  incuired  for  the  saving  of 
the  ship  and  cargo  in  common.^ 

Where  the  vessel  is  found  derelict,  and  is  siived  by  salvoi*s, 
without  the  intervention  of  the  masti^r  or  his  agents,  the  Sid- 
vage  may  be  treated  as  particular  charges  on  property  siived/- 

PBiir. — The  ship  being  wrecked,  or  cast  ashore  in  the 
coui*se  of  the  voyage,  her  ownei*s  and  those  interested  in  the 
cargo  must  suffer  individually  the  losses  and  damages  which 
may  occur  to  their  respective  interests.^  The  effects  Siived 
from  the  wreck  are  si)ecially  bound  for  the  expenses  iiicunvd 
in  saving  tliem.^ 

PouTUGAL. — The  costs  of  floating  a  ship  that  is  aground, 
and  all  recompense  paid  for  extraonUnary  services  rendered 
to  prevent  the  ship's  total  loss,  or  captiUT,  are  made  good  in 
general  average.* 

By  the  Code,  is  classed  as  particular  average,  "  the  loss  or 
"  damage  on  goods  by  *  *  shipwreck,  or  acci- 
"  dental  stranding  during  the  voyage;®  and  the  expenses 
"  incurred  to  save  them."^ 

So  in  practice  where  property  is  saved  piece-meal,  the 
expenses  of  each  individual  lot  are  borne  by  the  particular 
interest  saved.  If  part  only  of  the  expinises  can  be  traeetl, 
the  separation  is  made,  and  the  remainder  is  apportioned  on 
values  saved.  The  salvage  charges,  when  too  complex  to  Ih.» 
properly  divided,  may  however,  be  apportioned  rateably  on 
the  values  saved.® 


1  Lov  om  Sofarten,  §  69,  7<^.    2  Lowndes,  p.  420. 

3  Codigo  de  Comercio.  i  1028.    ^  ibid.,  §  1081. 

5  Codigo  Commercio,  4  1816,  16«>.    e  ib.,  §  1818,  1^.    7  Jb.,  1818.  2-*. 

^  Lowndes,  p.  348. 
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Russia. — The  charges  made  to  float  a  stranded  ship  are 
to  be  compensated  in  general  average ;  but  if  the  vessel  is 
not  refloated  no  allowance  is  made. 

Where  property  is  saved  piece-meal,  (Mr.  Heinibuiger, 
TOtes,)  by  a  complex  salvage  operation,  the  apportion- 
ment is  based  on  the  net  saved  value  of  ship,  cargo  and 
freight — whether  full  freight,  or  distance  freight. 

The  foUowing  statement  of  Russian  Law  appears  in  Dent  r.  Smith, 
(4  L.  R.  Q.  B.,  414, 1872). 

"  Whereas  the  disaster  which  befel  the  "  D,"  near  Gallipoli,  so  far 

"  from  constituting  a  case  for  an  arrangement  of  average,  is  one  re- 

"  quiring  a  settlement  of  salvage,  inaamach  as  the  vessel  being  entirely 

"  lost,  all  tlie  steps  and  trouble  taken,  and  all  the  expenses  incurred 

"could  have  no  other  object  in  view  than  that  of  recovering  the 

"cargo   and  the  remains  of  the  vessel  after  the  attempts  to  set  it 

"  afloat  again ;  that  consequently  the  general  amount  of  the  salvage 

"  expenses  should  be  divided  into  three  heads,  one  comprising  the 

"expenses  proper  of  the  salvage  of  the  eflfects  and  remains  of  tlie 

**  vessel,  the  other  those  exclusively  incurred  for  the  salvage  of  tlie 

'  cargo,    and  the  third  the   expenses  in  common,    that  is  to   say, 

**  those  incurred  at  the  moment  of  the  mishap,  with  the  view  of 

"Raving  the  ship  and  cargo;  the  expenses  referred  to  under  the  third 

"  head,  to  be  divided  in  due  proportion,  and  to  be  added  partly  to  the 

expenses  of  the  first  head — namely,  to  the  charge  of  the  remains  of 

"  the  vessel,  and  partly  to  those  of  the  second  head— namely,  to  the 

charge  of  the  goods  recovered. 

Whereas,  with  respect  to  the  recovery  of  the  goods  forming  the 

"  cargo  of  the  w^recked  vessel,  the  very  urgency  at  the  moment  of  the 

*'  disaster  of  anxiously  laboring  to  effect  a  salvage,  ci-eates  a  necessary 

partnership  amongst  all  the  owners  of  the  goods  to  be  saved,  with 

"  reference  to  the  contribution  of   the  expenses  of  recovering  said 

goods,  that  contribution  should  be  duly  divided  in  proportion  to  the 

value  of  goods  recovered,  without  reference  to  the  greater  or  less 

amount  of  expense  required  by  any  part  of  the  goods  compared  with 

"  others,  because  the  community  of  danger  and  the  community  of 

"  interest  in  the  salvage,  constitute  the  basis  of  equality  of  the  silent 

"and  necessary  partnership  in  question;  in  effect  at  the  moment  of 

"  disaster,  efforts  are  made  to  recover  whatever  can  be  saved,  and 

•*  there  may  be  goods  more  easy  of  recovery  and  at  less  cost,  whilst 

'*  more  trouble  is  requisite  for,  and  consequently  more  expense  iu- 

•*  curred  in,  the  salvage  of  other  goods ;  but  that  is  an  incident  which 

"  cannot  lead  to  any  deduction  because  the  salvage  partnership  beinjr 

*'  constituted  at  the  very  moment  the   shipwreck  occurs,  and  consc- 

"  quently  before  the  salvage  operations  commence,  whatever  nuiy  \u^ 

*'  the  nature  of  these  operations,  all  that  has  been  done  in  couuection 


u 
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Spain. — The  Code  does  not  contain  any  rule  entirely  ap- 
plicable to  this  subject  of  salvage  expenses.  Article  936,  7^ 
says  that  the  expenses  of  floating  a  ship  that  has  been  jptir- 
posely  stranded  are  subject  to  general  average. 

Damage  to  the  ship  ftom  necessarily  opening  it  in  order 
to  extract  and  save  the  cargo,  and  the  cost  of  discharging  the 
cargo  in  order  to  float  the  ship,  are  subject  to  allowance. 
In  practice  the  above  rules  of  the  Code  are  extended  to  cases 
of  accidental  stranding. 

In  casts  of  complex-  salvage  operations,  where  goods  aie 
saved  piece-meal,  or  by  diflfereut  salvors,  the  expenses  are 
not  regarded  as  subject  to  general  average ;  but,  neverthe- 
less, the  salvage  expenses  are  apportioned  among  the  ob- 
jects saved  in  proportion  to  their  value.* 

When  a  vessel  gets  ashore  near  to  her  destined  port,  and 
the  goods  are  placed  in  lighters  and  deUvered,  the  vessel 
being  subsequently  floated,  the  case  is  not  one  of  general 
average.  Mr.  Viniegra  says :  "  It  is  considered  in  this  case 
"  that  all  community  between  ship  and  cargo  ceased  from 
"  the  moment  that  the  caigo  was  put  into  lighters,  the 
"  stranding  not  being  a  voluntary  act. 

"  If  considered  as  a  shipwreck ;  according  to  Article  982, 
"  the  vessel  and  cargo,  each  separately,  have  to  bear  the  ex- 
"  penses  incurred  for  their  safety,  the  loss  of  ship  after  the 
"  unloading  making  no  difference  in  this  respect.'* 

"  with  tliat  necessary  partnership  should  be  regulated  in  conformity 
''  with  the  basis  of  the  partnersliip  itself,  said  basis  requiring  that  the 
"  expenses  be  in  common,  and  divided  amongst  the  owners  of  the 
**  goods  saved  in  proportion  to  the  respective  value  of  said  goods." 

In  accordance  with  this  principle  some  £50,000  of  gold  secured  by  the 
captain  and  phiced  in  safety  in  Constantinople  (the  destination)  before 
otlier  steps  toward  saving  the  remainder  of  the  interests  were  under- 
taken, sliared  the  expense  of  saving  other  goods,  and  of  the  attempt 
to  float  the  ship. 

'  Codigo  de  Comercio,  §§  943,  085. 
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Sweden. — The  expenses  incurred  to  get  the  vessel  off  the 
ground,  whether  the  stranding  be  intentional,  or  accidental, 
are  to  be  made  good  in  general  average.^ 

Expenses  of  a  complex  salvage  operation,  where  merchan- 
dise is  saved  piee^-meal,  or  where  salvage  is  made  by  diflfer- 
eiit  parties  are  all  apportioned  as  general  average,  if  under- 
taken in  the  joint  interest  of  vessel  and  cargo. 

UxiTBD  States  of  Colombia. — ^A  comparison  of  the 
different  parts  of  the  Code  can  give  but  a  vague  view  of  the 
law  as  to  salvage  expenses  and  community  of  interest.  It 
appears,  however,  that  general  average  inchides  the  charges 
iucurred  in  the  common  interest ;  ^  and  the  charges  of  lighter- 
ing and  transporting  portions  of  the  cargo  in  order  to  escape 
any  sea  peril,^  and  the  charges  of  floating  a  ship  volun- 
tarily stranded,  are  general  average,^  while  the  expenses  of 
saving  the  property  separately  are  particular  to  the  interests 
saved.' 

Uruguay. — The  expenses  which  are  incurred  in  floating 
a  vessel  when  stranded,  and  the  recompense  for  the  extra- 
ordinary services  made  are  to  be  charged  in  contribution.^ 

Vexezubla. — The  cost  of  hauling  a  ship  off*  a  reef,  or 
other  expense  of  a  salvage  nature,  such  as  lighterage,  etc., 
while  ashore,  is  allowed  in  general  average.^ 

The  salvage  incurred  when  the  merchandise  filone  is  in- 
ter^ted  is  a  particular  average  against  the  goods.^ 

The  cost  of  lighterage,  in  order  to  allow  the  entrance 
of  the  ship  into  some  port  or  river,  because  of  a  tempest  or 
enemy's  pursuit,  is  general  average.®  The  Code  also  rules 
that  the  charges  effected  by  employment  to  float  a  ship 
which  is  voluntarily  stranded  shall  be  general  average.*® 

1  Sjolagen,  §  143,  ^. 

2  Codi^o  de  Comercio,  4  307, 1^.  3  Ibid.,  4  383,  IS**.  4  ibid.,  4  383, 16^. 
5  Ibid.,  §  317,  4^  §  346,  §  355.  6  Codigo  de  Comercio,  $  1486,  l?'^.  7  Codigo 
de  Comercio,  §  607. 4^  ?  Ibid.,  ^  608,  3-^.  »  Ibid.,  ^607,  5^.  lo  ibid.,  *  607, 6*^. 
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PART  y. 

The  Adjustment — The  Time  and  Pla^e  of  Adjustment — 

Lien  for  Contribution. 

Having  considered  the  sacrifices  and  expenses  which 
may  enter  into  general  average,  we  have  now  to  see  by 
wliat  process  such  allowances  may  be  determined  and 
enforced. 

Usually  the  proper  place  and  time  for  adjusting  the 
average   is    at    the   termination   of   the    voyage,    upon 

In  many  of  the  Northern  Countries  of  Europe,  as  in  Russia,  Sweden 
and  Denmark,  the  Average  A^uster  or  Dispiicheur,  is  a  Government 
official,  clothed  with  much  of  the  authority  of  a  Judge ;  while  in  France 
and  Belgium,  and  also  in  many  of  the  South  American  States,  adjust- 
ments are  drawn  up  by  adjusters  mutually  chosen  by  the  different 
parties  in  interest- 
In  this  country,  as  in  England,  the  Average  Adjuster  occupies  a 
peculiar  and  anomalous  position.  A  simple  expert,  invested  with  no 
judicial  [authority,  and  appointed  solely  by  the  representatives  of  the 
ship ;  a  proper  discharge  of  his  duties  demands  a  judicial  consideration 
of  each  and  every  question  presented,  that  equal  justice  be  done  to  all 
tlie  interests  intrusted  to  his  care.  He  has,  in  fact,  to  act  as  court  and 
jury,  to  deal  with  all  the  questions  of  fact,  and  apply  the  principles  of 
law  pertinent  to  the  case. 

A  representation,  in  the  nature  of  an  opinion,  by  adjusters  as  to  what 
will  be  the  result  of  the  whole  adjustment,  will  not  prevent  them  from 
enforcing  their  bottomry  lien.  The  "  Belle  of  the  Sea,"  20  Wall..  421, 
Where  adjusters  undertake  to  collect  freight,  general  average  and  in- 
surance, and  pay  the  bottomry  bond,  having  it  assigned  to  themselves,  it 
will  not  he  inferred,  except  on  clear  proof,  that  they  meant  to  extinguish 
the  bond  as  against  themselves.    Ibid. 

Where  adjusteis,  acting  as  ships'  agents,  become  assignees  of  a  Imt- 
tomry  bond  they  are  entitled  to  satisfy,  out  of  moneys  coming  to  their 
hands,  their  own  expenses  and  disbursements,  applying  any  remaining 
funds  to  the  payment  of  the  bond,  and  holding  the  vessel  for  the  defic- 
iency under  the  bond,  if  any.    Ibid. 
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arrival/  but  this  rule  is  not  absolute,  and  its  application 
depends  largely  upon  the  circumstances  of  the  case.^ 

The  expenses  of  an  ex  parte  adjustment,  made  by  charterers,  at  the 
port  of  delivery,  are  not  chargeable  in  the  admiralty  suit,  but  remain  a 
matter  of  mutual  adjustment  between  tlie  pai*ties,  unless  the  results 
were  adopted  and  used  by  the  commissioner.  Tlie  "  Star  of  Hope,"  9 
Wall.,  203. 

1  An  adjustment  there  made  is  binding  on  the  parties  to  the  ad- 
venture. Loring  r.  Neptune  Ins.  Co.,  20  Pick,  411.  Peters  r.  Warren 
Ins.  Co.,  3  Sum.,  393  S.  C  1  Story,  471, 14.  Peters,  112.  Thornton  r.  U. 
S.  Ins,  Co.,  12  Me.,  1/50.  Strong  v.  Fireman's  Ins.  Co.,  11  Johns,  323. 
Depau  t\  Ocean  Ins.  Co.,  5  Cowen,  63. 

2  Barnard  v,  Adams.  10  How.,  307. 

The  destination  or  place  of  shipment  is  the  proi)er  place  for  the  ad- 
justment ;  still,  if  not  there  made,  and  the  different  interests  can  l>e 
brought  before  the  Court,  this  Court  wiU  apply  tiieir  law.  De  Lovio  r. 
Boit,  3  Gall.,  398.  The  "  Hoffnuug,"  6  Rob.  Adm.,  383.  Where  the  prop- 
erty, from  which  contribution  is  claimed,  is  brought  within  its  jui'isdic- 
tion,  the  Court  will  not  consider  the  law  of  the  place  of  destination. 
Cargo  Brig  "  George,"  Olcott's  R.  89, 157  (1845).  Whittredge  v.  Norris, 
6  Mass.,  125.  The  "  Nathaniel  Hooi)er,"  3  Sumner,  543.  Leavenworth 
V.  Delafield,  1  Caines,  573. 

Sturgess  v,  Carey,  2  Curtis,  383  (1855).  Curtis,  J.,  "  There  is  no  doubt 
''  tliat  contribution  is  to  be  made,  and  the  items  which  form  the  amount 
"  to  be  contributed,  are  to  be  ascertained  and  allowed,  according  to  the 
*'  law  of  the  place  where  the  adjustment  is  rt^quired  by  law  to  be  made, 
"  which  in  this  case  was  Boston  the  port  of  destiuatiou.  But  does  a 
**  local  usage  of  that  particular  port,  in  opposition  to  the  general  rule  of 
"  the  law  merchant,  form  one  of  the  legal  rules  for  adjusting  a  general 
"  average  loss  at  that  port  ?  •  ♦  »  Where  the  usage  is  so  general 
*'  that  the  parties  must  be  presumed  to  have  contracted  in  reference  to 
"  it,  or  where  it  so  effects  the  subject  matter  of  the  contract,  that  both 
"  were  reasonably  bound  to  know  the  usage ;  their  consent  to  be  bound 
"  by  it  and  to  waive  the  rule  of  tlie  law  is  implied  in  many  cases.  But 
*'  these,  so  far  as  I  know,  were  all  cases  of  contract.  *  *  *  But  this 
"  right  to  contribution  does  not  arise  from  contract.  It  dt^pends  upon 
**  a  principal  of  natural  justice  that  they  who  have  received  a  common 
"  benefit  from  a  sacnfice  voluntarily  made  by  one  engaged  in  a  common 
"  adventHre,  should  unite  to  make  good  the  loss  which  that  sacrilice 
"  oceasioned.^^ 

Parties  to  an  average  bond  stipulating  to  pay  general  average  ad- 
justed according  to  the  **  established  usage  and  laws  of  the  State  of 
New  York  in  similar  cases"  are  bound  by  such  agreement,  and  the 
Court  will  not  consider  the  hardship  of  its  application,  provided  the 
usage  be  established.  Fowler  v.  Rathbones,  12  Wallace,  102  (U.  S,  Sup. 
C^^  1870). 
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In  case  of  contribution  for  sacrifices,  the  adjustment 
is  necessarily  delayed  until  the  arrival  of  the  adventure 
at  the  port  of  final  discharge,  as  only  upon  final  saving 
is  such  contribution  due.'  Usually,  the  same  rule  pre- 
vails in  practice,  regarding  expenditures  ;  for  at  this  port 
the  interests  become  finally  separated,  and  the  lien  for 
general  average,  which  is  a  personal  one  merely,  depend- 
ing upon  possession  for  enforcement,^  may  become  oper 

1  Baraard  v,  Adams,  10  How.,  307.  Lee  v.  Grinnen,  5  Duer,  411.  Moran 
i\  Jones,  7  £.  and  B„  532. 

2  In  tlie  case  of  Dike  v.  PropeUer  "  St  Joseph,"  6  McLean's  Rep,,  573 
(1855),  the  owner  of  cai^o  jettisoned  libeUed  the  vessel  for  general 
average  contribution.  The  defendants  claimed  that  when  the  goods 
were  delivered  to  the  consignee,  an  average  bond  was  entered  into  in 
which  the  owners  agreed  to  pay  the  balance  of  the  average,  and  that 
thereby  the  lien  on  the  vessel  and  cargo  saved,  was  waived.  By  the 
Court—"  Average  contribution  *  *  is  nothing  more  nor  less  than  the 
"  sacrifice  of  the  cargo  or  a  part  of  it,  to  preserve  the  lives  of  the 
"  passengers  under  the  greatest  of  emergencies,  o  ♦  •  No  subject 
**  can  be  more  purely  maritime  than  this,  and  it  is  said  the  contriba- 
"  tion  can  be  recovered  in  equity  and  in  law.  If  the  demand  be  a  lieu 
"  on  any  property  within  reach  of  the  Court,  the  proceedings  may  be 
**  in  rem.  And  if  any  individual  within  the  process  of  the  Court  is 
"  liable,  the  proceedings  may  be  against  him  in  personam.  The  lieu 
"  still  continues  on  the  property  in  the  hands  of  assignees.  This 
"  doctrine  is  laid  down  in  Shepherd  v.  Taylor,  6  Peters,  675,  and  it  has 
**  been  the  rule  of  decisions  in  the  Courts  of  the  United  States. 

"  A  maritime  lien  adheres  to  the  proceeds  of  the  thing  into  w^hoae 
"  hands  soever  it  may  go,  the  owner  becomes  personally  liable  and  mar 
**  he  proceeded  against  in  personam.  This  lien  upon  the  funds  often 
extends  to  a  judicial  sale- 

"  It  is  argued  that  there  is  no  jurisdiction  in  this  case,  as  appears 
from  the  decision  in  Cutler  v.  Rae.  •  •  *  ♦  It  might  be  a  matter 
of  doubt  whether  the  defendant  being  consignee  and  not  owner, 
having  received  the  property  as  damaged  and  saved  property,  not 
*'  having  undertaken  by  bond  or  otherwise  to  pay  an  average  contribu- 
tion, was  liable  to  pay  it.  But  the  libel  in  the  present  case  was  a 
proceeding  in  rem  against  the  vessel  on  a  general  average  ;  so  there 
**  is  an  important  diflFerence  between  the  case  in  Ith  Howard,  and  the 
**  one  before  the  Court.  The  decision,  however,  in  the  case  of  Cntier 
**  was  by  a  divided  Court,  and  it  has  not  been  satisfactory  to  the  pro- 
"  fession,  nor  was  it  a  decision  in  accordance  with  the  prior  decisions 
**  of  the  Supreme  Court.     I  should  confonn  to  it  in  a  case  which 
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ative.     At  such  place  the  consignees  or  agents  of  the 
cargo  may  be  found,  the  merchandise  may  be  correctly 

"  could  not  be  distinguished  from  its  principles.  It  seems  to  be  a 
"  settled  principle  that  where  the  maritime  jurisdiction  attaches  the 
*'  demand  may  be  recovered  in  rem  or  in  personam.  It  does  not  follow 
that  when  an  action  may  be  maintained  on  the  contract,  as  in  this 
case,  the  maritime  jurisdiction  may  not  be  exercised,"  The  decision 
of  the  District  Court,  which  was  against  the  defendants,  was  affirmed. 

Cutler  V.  Rae,  7  How.  R.,  781  (U.  S.  Sup.  Ct.  1849),  Ch.  J.  Taney 
said :  **  The  Court  of  Admiralty,  undoubtedly,  has  jurisdiction  in  cases 
where  the  vessel  or  cargo  is  subject  to  a  lien  created  by  tlie  maritime 
"  law.  And  where  the  lien  is  attached  to  the  vessel  or  cargo,  it  will, 
until  it  is  discharged,  adhere  to  the  property  in  the  hands  of  third 
persons,  and  will  follow  the  proceeds  in  certain  cases  in  the  hands  of 
assignees.  And  in  such  cases  the  lien  may  be  enforced  in  a  Court  of 
"Admiralty  by  a  proceeding  in  personam  against  the  party  who  holds 
the  proceeds.  But  in  the  cases  mentioned,  the  maritime  lien  attaches, 
"  as  an  absolute  and  unconditional  lien,  upon  the  property.  The  pos- 
session is  not  necessary  to  its  validity.  *  »  •  * 
But  it  is  otherwise  in  general  average.  The  party  entitled  to  con- 
"  tribution  has  no  absolute  and  unconditional  lien  upon  the  goods  liable 
"  to  contribute.  The  captain  has  a  right  to  retain  them  until  the 
"general  average  with  which  they  are  charged,  has  been  paid  or 
"secured. 

And  as  he  may  do  this  for  the  security  of  tlie  party  entitled,  he 
must  be  regarded  as  his  agent  in  this  respect,  and  exercising  his 
rights.  The  right  of  retainer,  is  a  qualified  lien  to  which  the  party  is 
entitled  by  the  maritime  law.  But  it  depends  on  the  possession  by 
"  the  master  or  shipowner,  and  ceases  when  they  are  delivered  to  the 
owner  or  consignee.  "  It  dwis  not  follow  them  into  their  hands,  nor 
adhere  to  the  proceeds.  ♦  *  ♦ 
•*  The  owner  is  liable,  because  at  the  time  he  receives  the  goods,  they 
"  are  bound  to  share  in  the  loss  of  other  property  by  which  they  have 
been  saved ;  and  he  is  not  entitled  to  demand  them  until  the  contribu- 
tion has  been  paid.  And  as  this  lien  upon  the  goods  has  been  dis- 
charged by  the  delivery,  the  law  implies  a  promise  that  he  will  pay 
it.  But  it  is  not  implied  by  the  maritime  law  which  gave  the  lien. 
*•  It  is  implied  by  the  principle  of  the  common  law  courts,  upon  the 
ground  that  in  equity  and  good  conscience  he  is  bound  to  pay  the 
money,  and  is,  therefore,  presumed  to  have  made  the  promise  when  he 
"  received  the  goods.  Indeed  this  case  seems,  in  its  principles,  to  be 
"  nothing  more  than  a  common  law  action  for  money  had  and  received. 
"  brought  in  a  Court  of  Admiralty.  •  ♦  •  •  Whether  a  Court  of 
"  Admiralty  might  not  have  proceeded  in  rem  to  enforce  the  maritime 
"  law  before  the  goods  were  delivered,  is  a  question  which  does  not 
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valued  according  to  its  condition,  and  all  possible  facilities 
afforded  for  a  proper  adjustment  of  the  case. 

**  arise  in  this  case,  and  upon  which,  therefore,  we  express  no  opinio. 
««  •  ♦  •  o  ]3ut  the  case,  as  presented  in  the  record,  we  think,  is  not 
"  witliin  tlie  Admiralty  jurisdiction,  and  judgment  must,  therefore,  lie 
**  reversed."  Justice  Wayne  dissented 'on  the  question  of  jurisdieiion, 
and  Justice  Catron  declined  to  express  an  opinion ;  and  see  Deane  r. 
Sch.  "  Mayurka."  3  Curtis,  72  (1854).    Dupont  r.  Vance,  19  How.,  178. 

The  Court  in  Admiralty  will  not  entertain  jurisdiction  in  cases  of 
general  average,  unless  all  the  parties  in  interest  are  before  it.  See 
Beane  r.  The  "  Mayurka,"  2  Curtis,  72.  Mutual  S.  Ins.  Co.  r.  Cargi>, 
Brig  "  George,"  Olcott,  89.  A  lien  created  by  the  maritime  law,  as  sal- 
vage, etc.,  is  absolute  and  unconditional,  but  a  claim  for  contribntioii  irt 
but  a  qualified  lien,  depending  upon  the  possession  of  the  goods  by  the 
master  or  shipowner,  and  ceases  when  they  are  delivered  to  the  owner 
or  consignee.  The  maritime  law  does  not  imply,  on  the  part  of  the 
owner  receiving  the  goods,  a  promise  for  contribution.  Tlie 
"  Congress,"  1  Biss.  (Wis.),  42  (1&')4).  No  indemnity  cnn  be  given  to  tlie 
plaintiff  in  an  action  on  a  policy  of  insurance  on  a  steamer  for  a  geueml 
average  loss,  without  evidence  of  the  value  of  the  cargo  and  freight. 
Billow  r.  The  Western  M.  and  F.  Ins.  Co.,  1  Louisa.  Ann.  R.  57  (1840 
Sup.  Ct.  of  Louisiana). 

The  owner  of  goods  chargeable  with  general  average  is  personally 
liable  for  the  amount  of  his  contribution,  notwithstanding  be  has 
abandoned  to  the  underwriter.  Delaware  Ins.  Co.  r.  Delanuie,  3  Biun., 
295. 

The  "John  Perkins,"  Monthly  Law  Rep.,  Vol.  21,  p.  87  (New  Series, 
Vol.  11).  Curtis,  J.,  said :  "  I  have  on  a  former  occasion  declai^d  that  I  did 
"  not  consider  that  the  right  to  recover  a  general  average  coiitiibution 
**  arises  from  a  contract  (Sturgess  v.  Carey),  but  from  a  principle  of 
"  natural  justice  that  they  who  have  received  a  common  benefit  from 
**  a  sacrifice  voluntarily  made  by  one  engaged  in  a  common  adventure, 
"  should  unite  to  make  good  a  loss  w^hich  that  sacrifice  occasioned. 
"  But  I  never  entertained  a  doubt  that  from  the  relations  of  the  parties 
"  to  a  common  adventure,  the  law  would  imply  a  contract  for  the  pui- 
"  poses  of  a  remedy," 

The  owners  of  a. vessel  have  a  lien  upon  the  cargo  for  the  pwper 
proportion  of  the  general  average,  on  an  injury  to  the  vessel  by  the 
perils  of  the  sea.  The  owner's  remedy  against  the  consignee  is  not 
lost  by  the  latter  receiving  the  cargo  at  the  port  of  necessity  and  for- 
warding it  himself  to  its  destination.  If  the  vessel  is  disabled  and  the 
master  can  communicate  with  his  owners  in  a  i*easonable  time,  it  is  his 
duty  to  do  so  before  making  repairs,  and  such  delay  does  not  relieve 
the  owner  of  cargo  from  contribution.  Sherwood  r.  Ruggles,  2  Sandf. 
(N.  Y.)  55  a848). 
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The  same  arguments  apply  when  the  cargo  is  dis- 
charged at  an  intermediate  port  and  the  voyage  there 
broken  up,  when  it  is  equally  necessary  that  the  in- 
dividual liability  of  each  interest  should  be  ascertained 
and  paid.' 

Where  the  vessel  returns  to  her  port  of  departure  as  a 
place  to  refit  and  the  sacrifices  of  vessel  and  cargo  are 
replaced,  and  the  expenses  of  the  port  are  paid,  the  aver- 

The  a4JU8tmeiit  may  properly  be  deferred  until  the  veBsel's  return  to 
her  home  port  (and  place  of  Bailing  on  the  round  voyage)  when  all  the 
parties  in  interest  reside  there.  Tlie  **  Mary,''  1  Sprague,  51  (1843).  The 
fact  that  no  adjustment  was  made  at  the  port  of  destination  was  held 
to  be  no  bar  to  the  right  of  the  owner  of  cargo  saerificod.    Ibid. 

"  The  place  where  the  average  shall  be  stated  is  always  dependant, 
"  more  or  less,  on  accidental  circumstances,  affecting  not  thel  technical 
*'  termination  of  the  voyage,  but  the  actual  and  practical  closing  of  the 
"adventure."  Grier,  J.,  in  Barnard  r.  Adams,  10  Howard  270  (1950). 
In  this  case  the  vessel  was  hopelessly  stranded  near  Buenos  Ay  res,  the 
cargo  was  saved  and  transported  to  its  destination  (New  York)  in 
another  vessel.  Upon  arrival,  while  part  of  the  cargo  saved  sound, 
was  found  utterly  worthless,  another  part  was  much  mote  valuable 
tlian  when  shipped.  Contribution  for  the  voluntary  stranding  at  Bueno8 
Ayres  was  assessed  ni>on  the  values  in  New  York. 

The  original  parties  to  the  adventure  are  liable  in  general  average 
according  to  the  laws  and  usages  of  the  port  of  delivery  where  their 
interests  are  to  be  separated.  Phillips,  §  1413.  Parsons  says  this  should 
be  held  to  mean  the  first  port  of  delivery  of  any  of  the  interests. 
Parsons'  Mar.  Law,  Vol.  I.,  p.  832,  Ins.  Vol.  II.,  p.  861. 

When  the  vessel  is  disabled  or  lost,  and  the  cargo  is  to  be  forwarded 
by  another  vessel  or  is  sold,  it  is  often  desirable  that  a  partial  adjust- 
ment should  be  made  at  the  port  of  disti*ess. 

In  this  class  of  cases,  the  Court  in  this  district  apportions  the  salvage, 
and  the  costs  and  expenses  which  have  been  incurred  for  the  common 
benefit  between  the  ship  or  materials  and  cargo,  in  proportion  to  their 
respective  values,  as  near  as  they  can  be  ascertained,  and  charges  each 
separate  subject  with  its  proportion,  and  aLno  with  the  expenses  in- 
curred for  its  separate  benefit.    Marvin  (Wreck  and  Salvage)  ^  t66. 

"  The  damage  to  cargo  is  to  be  arrived  at  by  comparison  of  invoices 
"  with  sales.  This  may  be  properly  done  in  a  case  like  this,  where  tltc 
**  voyage  has  not  commenced  and  the  goods  recently  shipped.  All  th<^ 
'*  cargo  was  ii^ured  and  all  sold,  the  prices  may  be  taken  as  a  fair  tet^t 
"  of  value  for  contribution."    Lee  r.  Grinnell,  5  Duer.,  429. 

1  Phillips,  J  1386. 
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age,  while  it  may  be  stated,  if  convenient,  at  the  place 
of  destination,  may  as  properly  be  made  as  to  all  the 
items  at  such  port  of  sailing. 

Sacrifices  replaced  become  expenditures,  and  hence  no 
necessity  exists  for  delay  in  the  statement,  the  same 
facilities  existing  for  a  proper  comparison  of  values  by 
the  presence  of  shippers  and  invoices. 

The  separation  of  vessel  and  cargo  by  a  force  major, 
during  the  voyage,  is  not  considered  such  separation  of 
interests  as  to  require  the  statement  of  average  to  be 
made  at  the  place  of  breaking  up,  v^hen  the  captain  con- 
tinues his  control  of  the  goods  in  their  reshipment  and 
delivery.  In  £uch  case,  should  the  goods  reach  their 
destination  within  this  control,  the  adjustment  is  stated 

there,  and  the  goods  contribute  upon  the  value  arriving. 

• 

"  We  are  inclined  to  afiimi,  as  a  matter  of  principle  of  maritime  law, 
**  that  the  parties  are  bound  by  an  adjustment  fairly  made  at  the  port 
**  of  destination  when  the  cargo  is  sent  there.  There  are  many  reasooH 
'*  for  this  mle,  some  of  which  arise  in  the  fact  that  this  port  is  that  of 
'*  the  intended  market,  upon  which  the  calcalation  of  the  shipper  is 
"  founded,  and  is  also  the  end  of  the  ship's  Yoya«:e  as  contemplated  l»v 
'  "  the  owners ;  besides  the  want  of  uniformity  in  the  customs  and 
"  rules  of  ports  of  dififerent  countries  renders  it  essential  tliat  a  certain 
"  port  should  be  adopted  as  the  place  of  aiUustment ;  and  the  onl}* 
"  practical  rule  which  can  be  followed  in  the  midst  of  variety  is  to  take 
"  that  port  for  which  the  cargo  is  destined,  and  where  tlie  voyage  is 
*'  terminated. 

*'  Yet,  conceding  this  to  be  a  general  rule,  we  must  except  the  cases 
'*  of  fraud  or  gross  mistake,  and  of  a  voyage  broken  up  and  endetl, 
"  when  from  the  facts  of  the  case,  or  the  mutual  acts  of  the  parties  or 
**  their  agents,  a  final  separation  between  the  vessel  and  cargo  ha^ 
'*  taken  place ;  in  the  last  case  the  port  of  disaster  would,  generally 
"  speaking,  become  the  place  of  adjustment.^'  McLoon  r.  Oummin)?. 
75  Penli.  St.  Rep.  98  (1873). 

Where  the  master,  in  forwarding  cargo  to  its  destination  from  the 
port  of  distress  (the  vessel  there  being  condemned  and  sold)  oonsignn 
it  to  the  owners'  agents  at  said  destination,  and  in  all  ways,  so  acts  as  to 
keep  the  control  of  such  cargo  in  the  owner's  hands,  the  adjustment  is 
to  be  made  at  the  port  of  destination,  and  based  npon  results  there  ob- 
tained.   Ibid.,  and  see  Sherwood  v,  Ruggles. 
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Whoever  is  entitled  to  general  average  contribution  is, 
by  the  law  of  the  United  States,  given  a  lien  therefor  on 
the  property  bound  to  contribute/ 

In  the  adjustment  of  general  average  the  incidental  expenses  growing 
oat  of  the  dlsafiter  and  the  necessity  for  contribution  are  included. 

Thus  the  commission  charged  on  the  advances  made  for  the  joint  ac- 
count and  for  the  acceptance  and  payment  of  the  drafts  drawn  in 
liquidation  of  this  indebtedness,  the  interest  fiom  the  day  of  the  pay- 
ment to  the  probable  day  of  settlement,  and  the  commission  adlowed 
for  the  collection  of  the  various  contributions  are  all  divided  propor- 
tionally upon  the  different  interests. 

The  commission  of  2}  per  cent,  for  collecting  the  general  average  is, 
according  to  usage,  a  proper  charge.  Barnard  r.  Adams,  10  Howard, 
270.  Eager  v.  Atlas  Ins.  Co.,  14  Pick.,  141.  Gallatin  v.  Bradford,  1 
Bibb.,  209.  Kendall  t'.  Russell,  5  Dana,  504.  Jordan  t^.  Meredith,  8 
Yeates,  318.  In  practice  this  charge  is  customary,  and  is  an  emolument 
of  the  ship's  agent,  whether  he  or  the  a<\juster  makes  the  collection. 

In  Sturgess  r.  Carey,  2  Curtis,  69  (1854),  882  (1855).  Curtis,  J.,  said,  "  This 
"  case  raises  the  question  whether  the  owners  of  the  vessel  are  entitled 
"  to  charge  among  the  it<ems  to  be  contributed  for  in  general  average,  tf 
"  commission  of  two  and  one-half  per  centum  on  the  amount  of  the 
"  general  average  loss  to  be  paid  to  the  owners  of  the  vessel  and  freight 
"  as  a  compensation  for  collecting  the  contributary  shares.  This  charge 
''  was  disallowed  by  the  '  master,'  upon  the  ground  that  the  decision  of 
"  the  Supreme  Court  of  the  United  States  in  Barnard  v.  Adams,  10 
*'  How..  270,  allowing  a  similar  charge,  rested  upon  a  local  usage  in  New 
**  York,  and  that  it  appeared  in  evidence  before  him  that  the  usage  in 
"  Boston  was  not  to  allow  such  a  charge.  *  *  I  have  procured  a  copy 
"  of  the  record,  and  find  that  at  the  trial  in  the  Circuit  Court,  no  evi- 
**  dence  of  any  usage,  local  or  general,  was  offered,  that  the  presiding 
'•judge  instructed  the  jury,  as  a  matter  of  law,  that  the  charge  was 
"correct.  *  *  The  Supreme  Court  sustained  this  ruling.  I  must 
"  take  it,  therefore,  to  be  settled  by  an  authority  which  is  binding  on 
"  this  Court,  that  under  the  general  law  merchant  the  ship  owner  has 
'"  the  right  to  make  this  charge.'^ 

"  It  was  urged  that  a  commission  of  two  and  one-half  per  cent,  on  the 
"  whole  amount  of  the  general  average  contribution,  to  be  paid  in  every 
"  case,  was  a  disproportional,  and  in  many  cases  would  be  an  excessive 
"  charge.  This  may  be  sometimes  true,  as  it  is  sometimes  true  in  all 
**  business  in  which  a  fixed  rate  of  commission  is  paid,  pro  opere  et 
**  Uihore.  But  the  practice  of  merchants  to  make  and  receive  compeu- 
"  &ition  for  services  by  a  fixed  rate  of  commission  is  almost  universal, 
*•  and  roust  be  deemed  to  be  on  the  whole  just  and  equal  in  its  operation ." 

>  Dupont  V.  Vance,  19  How.,  162.    The  "  Packet,"  3  Mason,  261.    U.  S. 
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In  default  of  security  the  master  of  the  vessel  may  re- 
tain, within  his  control,  the  goods  thus  liable.^     He  may, 

r.  Wilder,  3  Siini.,  311.  The  "  Waldo,"  2  Ware,  161.  The  **  Wm.  Gillum," 
2  Lowell,  154. 

MutuAl  S.  Ins.  Co.  v.  Sliip  "  George,"  Olcotts  R.,  89  (1845).  The  ve«»el 
having  been  voluntarily  Btrandexl,  and  with  lier  freight  wholly  loet,  the 
Mutual  Safety  Ins.  Co.,  with  other  underwriters,  had  accepted  an 
abandonment  and  paid  a  total  loss.  A  large  portion  of  the  cargo  was 
saved,  the  proceeds  coming  into  the  hands  of  the  defendants.  The  un- 
derwriters on  vessel  and  freight  filed  a  libel  in  rem  against  the  cargo 
and  its  proceeds,  and  in  personam  against  the  respondents,  as  holders 
of  these  proceeds  or  parts  of  the  cargo  to  recover  the  contributory  share 
claimed  to  be  due  from  the  cargo  as  general  average.  Betts^  J.,  hohi- 
ing  that  the  Admiralty  Court  had  jurisdiction,  said:  "  So,  also,  in  my 
**  opinion,  the  parties  entitled  to  a  contribution  can  enforce  tlieir  right 
**  by  appropriate  proceedings  against  the  proceeds  of  the  property  sub- 
**  ject  to  make  contribution  in  average,  in  whosoever  hands  these  pro- 
*'  ceeds  may  be  found ;  or  against  whatsoever  represents  that  property, 
*'  without  regard  to  a  continuing  possession  of  the  goods  to  which  the 
"  right  of  lien  or  contribution  attached." 

.  ''When  a  lawful  jettison  of  cargo  is  made,  and  the  ves^l  and  its 
"  remaining  cargo  are  thereby  relieved  from  the  impending  peril  and 

*  ultimately  arrive  in  the  port  of  destination,  though  the  shipper  has 

*  not  a  lien  on  the  vessel  for  the  value  of  his  merchandise  jettisoned,  he 
*'  has  a  lien  for  that  part  of  its  value  which  the  vessel  and  its  freight 
**  are  bound  to  contribute  towards  his  indemnity  for  the  s^icrifice  which 
*'  has  been  made  for  the  common  benefit. 

"  And  this  lien  on  the  vessel  is  a  maritime  lien,  operating  by  tlie 
'*  maritime  law  as  a  hypothecation  of  the  vessel,  and  capable  of  being 
"  enforced  by  proceedings  m  re /rt.  •  •  •  ♦  •  The  power  and  dv/ff 
'*  of  the  master  to  retain  and  cause  a  judicial  sale  of  the  merchandi.se 
**  saved  has  also  been  long  established.  And  this  right  to  enforce  a 
"judicial  sale,  through  what  we  term  a  lien  in  rem,  is  not  confined  to 
"  the  merchandise,  but  extends  to  the  vessel.  *  *  *  It  would  be 
*•  extraordinary  if  the  right  to  a  lien  were  not  reciprocal ;  if  it  existed 
"  in  favor  of  the  vessel  when  sacrifice  was  made  of  part  or  the  whole 
"of  its  value,  for  preservation  of  the  cargo,  and  not  against  the  vessel 
**  when  sacrifice  was  made  of  the  cargo  for  preservation  of  the 
"  vessel.  ♦  ®  •  On  full  consideration,  we  are  of  opinion  that,  when 
**  cargo  is  lawfully  jettisoned,  its  owner  has,  by  the  maritime  law,  a 


1  U.  S.  r.  Wilder,  3  Sumner,  310.  Strong  v.  N.  Y.  Fireman's  Ins.  Co.. 
11  Johns  ,  323.  Chamberlain  t\  Reed,  13  Maine,  360.  Thornton  i\  U.  S. 
Tns.  Co.,  13  Me.,  150.  Eckford  r.  Wood,  5  Ala.  R.  (.New  Series),  i:J<i 
Gilletr.  Ellis,  mil.  R.,  579. 
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if  necessary,  demand  their  sale.* 

It  is  his  duty  to  cause  the  adjustment  of  the  general 
average,  and  a  proper  exercise  of  this  duty  and  of  his 

^  lieu  on  the  vessel  for  its  contributory  share  of  the  general  average 
**  compensation ;  and  that  the  owner  of  the  cargo  may  enforce  payment 
"  tliereof  by  a  proper  proceeding  in  rem  against  the  vessel,  and  against 
"  the  residue  of  the  cargo  if  it  has  not  been  delivered.^'  (And  see 
Judge  Curtis  in  Dupont  v,  Vance,  19  How.,  162.)  Judge  Marvin,  in  re- 
ferring to  this,  says:  "This  principle  applies  with  equal  force  to  the 
"  case,  where  the  shipowner  advances  money  at  the  port  of  distress 
"  upon  the  cargo,  or  whei*e  any  shipper  advances  money,  or  .where  his 
'*  goods  are  sold  to  pay  salvage  upon  the  ship  or  cargo ;  the  party 
**  making  such  advance  is  entitled  to  a  lien  on  the  ship  or  oitrgo  be- 
*•  nefited  by  it  for  contribution  in  general  average."  (Wreck  and 
.Salvage,  $  167). 

"The  obligations  of  the  ship-owner  and  the  shipiier  are  reciprocal ; 
and  it  is  equally  well  settled  that  the  maritime  law  ci^ates  reciprocal 
liens  for  the  enforcement  of  those  obligations,  unless  the  lien  is  waived 
by  some  express  stipulation  or  is  displaced  by  some  inconsistent  and 
irreconcilable  provision  in  the  charter  party  or  biU  of  lading'^  Tlie 
**  Delaware,"  14  Wall.,  596  (1971).  The  "  Eddy,"  5  lb.,  494.  The  "  Bird 
of  Paradise,"  5  lb.,  555.    Bags  of  Linsc^ed,  1  Black,  112. 

A«  to  the  right  of  the  cargo  owner  to  sue  vessel  for  her  proportion  of 
jettison  ;  see  Wiggins  v.  Tatom,  2  Hayward,  N.  C,  385.  Contribution 
against  vessel  for  cargo  jettisoned  is  enforceable  in  admiralty.  Dupont 
r.  Vance,  19  How.,  178. 

Previous  to  the  adoption  of  the  present  revised  statutes  of  the  United 
States,  the  law  gave  the  collector  of  customs  the  right  to  retain  goods 
in  his  possession  (under  general  order)  until  payment  of  freight  and 
tharges.  And  he  was  authorised  so  to  do  upon  [application  of  parties 
entitled  to  such  protection.  Section  2981  of  the  Revised  Statutes  of  the 
Tnited  States  provides  that  the  collector  may  hold  any  goods  within 
his  control,  up<»n  written  notice  of  a  lien  for  freight  thereon  being  filed. 
The  absence  of  the  words  and  charges  destroys  the  lien  before  given 
by  the  law. 

"  The  defendant  was  warranted  in  refusing  to  sun-ender  the  property. 
*•  In  my  opinion  the  bank-bills  were  liable  to  contribute  to  tlie  amoimt 
"of  the  loss;  the  bills  were  justifiably  detained  to  respond  to  such 
-  loss."    Harris  i'.  Moody,  3  Tiffany's  R.,  266. 

'  Dupont  r.  Vance,  19  How.,  174.  Strong  v.  N.  Y.  Fireman's  Ins.  Co., 
11  Johns.,  333.    Loring  v.  Neptune  Ins.  Co.,  20  Pick.,  411. 

Consignees  of  cargo  to  obtain  possession  of  their  goods  must  pay 
general  average  as  tid justed  according  to  the  usage  of  the  port  of 
dt'stination,  and  insurers  of  goods  are  liable  for 'general  average  thus 
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general  duty  as  a  carrier  requires  that  he  exercises  this 
right  of  lien,  to  the  protection  not  only  of  the  vessel  but 
of  the  other  property  entitled  to  reimbursement;  as  he  has 
the  right  to  retain  the  cargo  for  the  satisfaction  of  all 

paid.  Thornton  v.  U.  S.  Ins.  Co.,  12  Me.,  MO.  Foreign  a4)UStmentB  are 
conclusive  as  between  owner  of  ship  and  owner  of  cargo,  but  not  as 
between  the  owner  of  ship  and  his  underwriter.    Ibid. 

The  master  has  a  right  to  demand  of  the  consignee  that  he  si^  an 
average  bond  before  delivering  the  goods.  Cole  t;.  Bartlett,  d  I  a.,  464 
(4  La.  R.  190,  O.  S.)  (1833). 

The  master  of  a  vessel  has  a  right  to  i-etain  possession  of  goods  liable 
to  payment  of  general  average,  until  the  same  is  paid.  If  he  parts  with 
the  goods,  and  afterwards  pays  their  proportion  of  the  contribution,  there 
is  an  implied  assumpsit  that  he  shall  be  repaid  by  the  owners.  A  stip- 
ulation entered  into  by  the  consignees  in  their  own  names  to  pfty  the 
average  is  personal.  The  owners  of  the  goods  are  not,  however,  dis- 
charged from  liability  for  general  average,  unless  the  same  is  paid. 
Eckford  f.  Wood,  5  Alabama  R.,  136  (1843). 

"  It  is  the  duty  of  the  master  to  cause  an  adjustment  to  be  made  upon 
*'  his  arrival  at  the  port  of  destination."  Strong  v.  N.  Y.  Firemans  Ins. 
Co.,  11  Johns.  Rep.,  323. 

'*  It  was  the  duty  of  tlie  master  to  have  caused  a  general  average  t4i 
'*  l>e  made,  and  enforce  the  payment  of  the  part  due  from  the  owners  of 
"  the  cargo.  He  was  bound  to  adjust  an  average,  and  he  had  the  right 
**  t4)  detain  the  cargo  until  the  average  was  paid.  It  clearly  results 
"  from  this  obligation  of  the  master  to  settle  an  average,  and  this  riglit 
**  to  require  payment  from  the  consignees,  that  the  defendants,  for 
**  whom  the  master  was  acting,  are  responsible  to  the  plain tiflBs.  The 
"  latter  has  the  right  to  recover  from  them  whatever  he  might  have  re- 
**  ceived,  under  a  general  avemge,  fairly  and  honestly  made.  Where 
"  the  law  imposes  an  obligation  on  a  party,  and  confers  upon  him  the 
**  power  of  enforcing  it,  as  in  this  case,  by  a  lien,  it  equally  imposes  a 
"  liability  for  the  neglect  of  the  obligation."  Gillett  v.  Ellis,  11 111^ 
579,  682. 

*'The  general  owner  is  owner  for  the  voyage,  notwithstanding  a 
'*  charter  party,  if  the  vessel  is  navigated  at  his  expense,  and  by  his 
*'  master  and  crew,  and  he  retains  the  possession  and  management  of 

her  during  the  voyage,    *    •    *    and  his  lien  on  the  cargo  carried  in 

the  ship  remains  independent  of  any  contract  between  the  shipper 
and  charterer.'^    Abbott  on  Shipg,  p.  289,  note  1. 

In  Spafford  v.  Dodge,  14  Mass.,  66.  Jackson,  J.,  said:  **  The  defend- 
ants by  this  charter  party  became  owners  of  the  ship  for  the  voyage  or 

time  stipulated  in  tlio  contract.    ♦     ♦     •    The  plaintiffs  sold  tlieir 

ship  for  the  time  to  the  defendants.^' 
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claims  for  contribution,  he  is  bound  to  exercise  i.his 
right  in  the  interest  of  the  cargo  as  well  as  the  ship  ;  and 
in  case  of  default  is  liable  for  the  loss  arising  there- 
from.^ 


"  It  appears  that  the  master  at  the  time  of  the  shipmeDt  had  ttiken 
"her  in  the  usual  way  of  coasting  vessels  in  this  State,  and  in  effect 
"had chartered  her  for  an  indefinite  period,  agreeing  to  pay  as  and  for 
*'the  charter  or  hire,  instead  of  a  fixed  price,  a  certain  proportion  of 
"  her  earnings.  Sbch  a  hiring,  though  by  parol,  has  been  held  to  be  an 
*' indefeasible  letting  for  hire  for  every  voyage  which  the  hirer  shall 
"have  entered  upon  anterior  to  notice  from  the  general  owner  of  his 
"ioteDtion  to  put  an  end  to  the  contract,  and  the  courts  of  this  State 
"haTe  often  ruled  that  such  a  letting  of  a  vessel  to  hire,  renders  the 
"hirer,  owner  pro  hac  vice,  and  answerable  personally  for  his  fidelity  in 
"  the  performance  of  contracts  which  he  may  make  in  reference  to  the 
"  employment  of  the  vessel  thus  taken,  and  that  the  general  owners  are 
"not  in  such  case  personally  responsible  therefor."  Thompson  r.  Snow, 
4  Green.  264.    Williams  v,  Williams,  33  Maine,  17. 

"The  remedy,  therefore,  for  the  thirty  shooks  used  for  fuel,  is 
*'  against  the  hirer,  and  not  against  the  defendants,  and  the  same  might 
"have  been  said  in  reference  to  negligence  or  improper  stowage,  if 
"  aDything  of  the  kind  had  appeared. 

"We  come  now  to  the  consideration  of  the  point  principally  relied  on 
'*  for  the  support  of  the  plaintifiTs  claim  against  the  defendants,  viz  :  A 
''contribution  as  for  a  general  loss.  In  regard  to  this  the  special 
"  ownership  of  the  master  for  the  voyage  would  not  interfere  with  the 
"  liability  of  the  general  owners.  They  were  bound  to  keep  the  vessel 
"  in  due  reparation.  In  case  of  any  disaster  rendering  her  innavigable, 
"  they  must  have  refitted  her.  So  if  she  became  subject  to  a  general 
"average  contribution  the  claim  therefor  would  have  been  good 
"against  them,  and  if  thrown  on  her  beam  ends,  so  that  it  should 
"become  necessary  to  sacrifice  her  masts,  sails  and  rigging  to 
"save  the  hull  and  cargo,  the  owners,  notwithstanding  the  letting 
**  would  be  entitled  to  a  general  average  contribution  from  the  owneis 
"  of  the  cargo."  Whitman,  Chief  J.,  in  Sproat  v.  Donnell,  26  Me.,  185 
(1846).    Jones  v,  Blum,  3  Richardson,  475  (1846). 

'  Gillet  r.  Ellis.    11  111.  R.,  579. 
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Foreign  Legislation  and  Practice. 

Argentine  Republic. — The  adjustment  and  apportion- 
ment of  the  general  average  is  to  be  made  at  the  port  of 
destination  of  the  cargo,  or  at  that  place  where  the  voyage 
is  finished,  no  stipulation  to  the  contrary  having  been  made. 

Where  the  voyage  is  broken  up  in  thig  country — as, 
when  after  sailing  it  is  found  that  the  vessel  is  obliged  to 
return  to  the  port  of  loading,  or  when  the  vessel  is  stranded, 
or  shipwrecked  within  the  state — the  liquidation  of  the  aver- 
age is  verified  at  the  port  fi'om  whence  the  vessel  sailed,  or 
should  have  sailed.  If  the  voyage  is  broken  up — ^the  vessel 
being  out  of  the  state,  or  the  cargo  is  sold  at  a  port  of  dis- 
tress— the  average  is  liquidated  or  apportioned  at  the  place 
ot  the  breaking  up  of  the  voyage,  or  of  the  sale  of  the 
cargo.^ 

The  examination  and  liquidation  of  the  average  and  its 
amount  are  verified  by  skilled  arbitrators  who  are  proposed 
by  those  interested,  or  their  representatives ;  if  this  is  neg- 
lected, the  nomination  is  made  by  the  Tribunal  of  Com- 
merce.^ 

If  the  captain  does  not  procure  the  statement  of  the 
average,  the  adjustment  may  be  ordered  by  any  other 
person  interested.^ 

Averages  are  to  be  adjusted  in  conformity  with  the  forms 
of  the  Code,  save  when  the  charter-party,  or  bills  of  lading 
provide  otherwise.*  In  the  absence  of  the  consignee  or 
in  case  of  his  refusal  to  receive  the  cargo,  or  in  the  absence 
of  any  person  authorized  to  receive  the  goods,  the  captain 
must  place  the  merchandise  at  the  disposal  of  the  Commer- 
cial Tribunal,  or,  in  the  absence  of  this  court,  with  the  lociil 
judicial  authority,  that  they  may  be  properly  eared  for. 

1  Codigo  lie  Comer cio,§] 495.    2  Jbid.,  H496.    3  ibid.,  M497. 
4  Ibid.,  i  1473. 
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If  the  general  average  cannot  be  adjusted  at  once,  the 
captain  may  lawfully  claim  the  judicial  deposit  of  such  sum 
as  the  court  may  consider  proper  security.* 

The  freight  and  the  general  average  constitute  a  lien  upon 
the  cargo  for  thirty  days  after  their  discharge,  if,  during 
that  time  they  have  not  passed  into  the  possession  of  a  third 
party.^ 

Freight  and  average  charges  are  a  first  lien  on  the  goods  * 
after  payment  of  any  salvage  charges  incurred  in  saving 
them.^ 

The  captain  may  not  detain  the  cargo  on  board  as  security 
for  freight ;  but  he  has  a  right  to  demand  a  deposit  of  the 
amount  of  freight,  general  average  and  expenses  incuired ; 
and  in  default  of  this,  he  can  attach  the  goods  while  they  are 
in  the  hands  of  the  owner,  or  consignee ;  and  he  may  de- 
mand an  immediate  sale  if  the  goods  are  easily  damaged,  or 
(liflBcult  and  costly  to  preserve.* 

Where,  through  the  fault  of  the  charterer,  the  vessel  has 
sailed  w^ithout  cargo,  or  with  but  a  portion  of  her  cargo,  any 
loss  of  a  general  average  character  is  charged,  to  the  extent 
of  two-thirds,  against  the  charterer.* 

Austria. — Where  the  vessel  reaches  her  port  of  destina- 
tion with  her  cargo,  the  adjustment  is  to  be  made  at  this 
final  port  of  discharge. 

Where  the  voyage  is  broken  up,  and  the  cargo  is  forwarded 
to  its  destination  by  other  conveyances,  the  adjustment  is 
made  in  the  port  of  refuge,  and  the  cargo  is  bound  by  a  re- 
spondentia bond  to  pay  its  share,  which  bond  is  enforceable 
upon  reaching  the  port  of  destination. 

1  Codigo  de  Comercio,  §  1258.  a  Ibid.,  «  1117.  3  Jbid.,  §  1259.  4  Jbid., 
§§  10-41, 1698  8^.    *  Ibid.,  «J  1115, 1260.    «  Ibid.,  §  1217. 

The  vessel  may  be  sold  to  satisfy  the  cargo's  claim  to  general  average 
contribution.    The  "  North  Star,"  1860. 

Interest  for  the  general  disbursements,  and  a  commission  (two  and 
one-half  per  cent.)  for  collecting  the  average  are  allowed. 
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When  the  cargo  and  vessel  are  both  sold  at  this  interme- 
diate port  of  refuge,  the  adjustment  must  be  made,  and  the 
amount  due  be  paid  at  that  place  where  the  voyage  has 
ended,  according  to  the  law  of  that  place.  Where  the  vessel 
in  consequence  of  an  accident  returns  to  the  port  of  depar- 
ture as  a  place  of  refuge ;  and  after  repair,  proceeds  and  com- 
pletes her  voyage,  the  adjustment  would  be  made  at  the 
place  of  destination,  and  the  port  of  departure  would  be  con- 
sidered as  any  other  port  of  refuge. 

There  being  no  code  of  laws  in  force  in  this  country,  it  is 
usual,  in  order  to  avoid  the  delfiys  and  expenses  incident  to 
an  appeal  to  the  Tribunals,  to  appoint  two  adjusters ;  they, 
in  the  event  of  a  disagreement,  to  be  at  liberty  to  appoint  a 
third  whose  decision  shall  be  final.  The  terms  of  the  aver- 
age bond  are  very  stringent,  and  the  parties  thereto  are 
bound  by  the  judgment  rendered  without  right  of  appeal.* 

Belgium. — According  to  the  general  rule,  the  ac^ustment 
of  the  average  should  be  made  in  the  port  of  the  ship's  des- 
tination, that  being  the  termination  of  the  voyage  as  fixed 
by  the  charter-party  and  bills  of  lading.  But,  if  in  conse- 
quence of  sea  perils,  the  ship,  reduced  to  a  state  of  innaviga- 
bility,  is  sold  in  an  intermediate  port,  that  port  is  considered 
as  the  termination  of  the  voyage,  and  there  the  entire  aver- 
age is  liquidated  between  the  ship  and  cargo. 

The  freight  claimable  in  this  case  by  the  ship,  is  ascer- 
tained in  proportion  to  the  distance  advanced  in  the  voyage.^ 

WHien  the  voyage  is  broken  up  at  an  intermediate  port ; 
but  the  cargo  is  forwarded  to  its  destination  by  other  vessels 
the  port  of  destination  is  considered  the  proper  place  for  the 
statement  of  the  average ;  where,  however,  only  the  proceeds 
of  the  cargo  reach  the  owner's  hands,  the  place  of  breaking 
up  the  voyage,  or  the  port  of  destination,  may  be  selected. 

J  Tlie  consignee  of  vessel  is  allowed  to  charge  a  lump  sum  for  his 
troulile,  this  includes  tlie  coUection  of  average. 

Interest  is  allowed  on  all  claims  admitted  in  general  average.  The 
fee  of  the  average  stater  is  not  based  upon  values,  but  upon  work  doiu*. 

2  En  gels  and  Van  Peborg,  Rapport,  p.  85  note. 
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When  the  vessel  returns  to  her  sailing  port  as  a  port  of 
distress,  the  adjustment,  if  the  voyage  is  afterwards  resumed 
and  completed,  should  be  made  at  the  port  of  destination ; 
but  it  may  be  stated  at  the  port  of  shipment,  under  a  special 
agreement  of  all  the  parties  in  interest. 

If  a  bottomry  bond  has  been  given  upon  the  ship,  freight 
and  cargo,  they  are  conjointly  held  for  the  reimbursement  of 
the  loan,  so  that  if  the  value  of  the  ship  and  the  amount  of 
the  freight  are  insufficient  to  pay  the  averages  and  expenses 
placed  to  their  account  by  the  average  adjustment,  the  cargo 
reimburses  the  difference  to  the  extent  of  its  value.  In  the 
contrary  case,  the  shipowner  must  supply  the  deficiency  of 
the  cargo.  If  the  value  remaining  is  insufficient  to  supply 
the  deficiency,  the  holder  of  the  bottomry  bond  loses  the 
difference.  The  shipowner  is  allowed  to  abandon  ship  and 
freight  for  deficiencies.^  The  master  has  a  lien  upon  the 
goods,  or  their  proceeds  for  the  contribution  due  thereon.  * 
General  averages  to  be  due  by  the  diflfereht  interests,  must 
amount  to  one  per  cent,  of  the  contributory  values. 

*  Engles  and  Van  Peborgb,  Memoire,  p.  45.  2  Code  de  Commerce,  § 
428.    Anvers,  17  Sept.,  1863  (Anv.,  64, 1,  84). 

The  law  of  the  final  port  of  destination,  and  not  that  of  the  place  of 
contract  or  port  of  consignment,  is  applicable  in  cases  of  jettison. 
Where  a  shipment  of  cattle  made  at  New  York,  destined  for  Ports- 
month,  England,  was  jettisoned,  and  the  vesaol  consequently  did  not 
enter  Portsmouth,  but  proceeded  direct  to  Antwerp,  her  final  port  of 
discharge,  the  law  of  Antwerp  was  held  to  apply  to  the  case.  The 
"Gladys,"  Brussels  Court  of  Appeal,  1879. 

The  adjusters'  fee  is  two  per  cent,  on  the  total  expenses,  whether  of 
general  or  particular  average  or  owners ;  the  whole  amount  being 
charged  to  general  average. 

A  commission  for  collecting  the  general  average  and  interest  upon 
the  disbursements  of  about  one-half  of  one  per  cent.per  month,  are 
both  customary.  Adjustments  are  usually  made  by  three  adjusters, 
who  receive  for  their  fee  two  per  cent,  upon  the  amount  of  averages 
and  expenses  adjusted.  They  are  also  entitled  in  addition  to  the  cost« 
of  the  average  bond  and  the  charge  for  drawing  up  the  papers.  This 
two  per  cent,  is  the  legal  charge  established  by  the  tribunal,  but  in  cases 
uf  a  complicated  character  an  additional  charge  is  made  of  one  per  cent. 
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Brazil. — The  regulation  and  division  of  general  average 
must  be  made  in  the  port  of  delivery  of  the  cargo.  Never- 
theless, when  from  damage  occurring  after  the  departure,  the 
ship  is  obliged  to  return  to  the  port  of  loading,  the  necessary 
expenses  to  repair  the  damages  of  a  general  average  nature 
may  be  adjusted  there.^ 

The  regulation,  division,  or  rate  of  general  average  shall 
be  made  by  arbitrators  nominated  by  both  parties  at  the  in- 
stance  of  the  captain.*^ 

The  captain  is  entitled,  before  opening  the  hatches  of  the 
ship,  to  require  the  consignee  to  find  proper  security  for  the 
payment  of  the  general  average  to  which  their  respective 
goods  are  liable  proportionally.^ 

The  captain  cannot  retain  the  cargo  on  board  as  security 
for  the  general  average,  but  he  may  demand  that  the  owner 
or  consignee  of  the  goods  shall,  upon  delivery,  deposit  or 
guarantee  these  charges,  and  in  default  of  this  he  may  claim 
a  lien  upon  the  goods  while  they  remain  in  the  owner's  hands, 
or  in  store ;  and  he  may  even  require  their  immediate  sale 
when  they  are  of  a  perishable  nature,  or  their  custody  is  at- 
tended with  risk  or  expense.* 

He  may  require  a  deposit  of  suflBcient  goods,  and  have 
these  sold,  with  additional  claim  against  the  consignee,  should 
their  value  prove  insuflScient.* 

There  is  also  an  implied  and  special  mortgage  on  all  goods 
liable  to  general  average  during  thirty  days  after  delivery, 

on  the  value  of  the  goods.  According  to  the  Commercial  Code  a<Jjust- 
ments  must  be  made  by  experts,  but  it  is  entirely  customary  to  adjust 
averages  amicably.  The  office  of  adjuster  is  not  under  municipal  control, 
but  is  open  to  any  one  upon  passing  an  examination  before  the  Tribunal 
of  Commerce,  and  taking  the  usual  oath. 

The  agreement  (average  bond),  between  tlie  captain  and  shippers 
does  not  bind  the  parties  to  the  adjustment  (An vers,  1  Avril  et  11  Juin, 
1865,  A.  66,  1,  136). 

1  Codigo  Commercial,  §  786.  2  ibid,  $  789.  3  Jbid.,  §§  784-5.  <  Ibid,  § 
537.    Veiga,  II.,  p.  70.    5  Codigo  Commercial,  §  619. 
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unless  during  this  time,  they  have  passed  into  the  hands  of  a 
third  party.^ 

The  sentence  which  confirms  the  division  of  general  aver- 
age may  be  executed  at  once,  though  it  be  appealed 
against.- 

Chili. — ^The  justification,  regulation  and  division  of  the 
common  average  is  made  at  the  request  of  the  captain 
before  the  competent  tribunal  at  the  port  of  discharge — 
whether  Chilian  or  foreign — ^by  citation,  audience  and  in- 
struction of  all  those  interested,  or  their  consignees,  in  the 
form  which  the  law  prescribes. 

If  all  those  interested  do  not  present  themselves  at  the 
meeting,  the  citation  and  presence  of  the  principal  consignees 
is  enough.^ 

The  operations  stated  in  article  1104  are  to  be  made  in 
the  port  of  sailing  in  the  following  cases : 

1^  When,  in  the  opinion  of  the  Commercial  Judge,  it  is 

1  Codigo  Commercial,  J  626.    a  Ibid,  *  793. 

Averages  may  be  adiusted  contrary  to  the  principles  of  the  Code  when 
BO  agreed  in  the  charter-party  or  bill  of  lading  (C.  de  C,  $  762). 

The  adjuster's  fee  is  one  per  cent,  on  the  entire  contributory  value  of 
Teasel,  freight  and  cargo.  The  consignee  of  vessel  is  allowed  three 
percent,  on  the  amount  to  be  collected.  Interest  is  likewise  allowed 
for  the  outlay. 

By  Article  9  of  the  Regulation  of  the  30th  August,  1820,  tbe  indemni- 
fication of  general  average  contribution  is  made  in  equal  ratio  by  the 
merchandise  saved  and  jettisoned,  according  to  its  value  in  the  place  of 
discharge,  appraised  by  experts ;  and  by  half  of  the  vessel  and  freight. 
Thus  the  rule  is,  that  the  regulation  and  apportionment  of  the  general 
average  should  be  made  on  the  values  at  the  port  of  destination. 

The  reason,  says  Ferriera  Borges,  is  because  the  goods  all  being  des- 
tined to  one  place,  the  losses  and  deterioration,  when  they  do  not  reach 
this  port,  or  when  they  arrive  damaged,  should  be  ascertained  accord- 
ing to  tlie .  same  market  as  governs  the  sound,  which,  consequently, 
shoold  serve  to  regulate  the  loss  or  damage  as  well  as  the  contribution 
due. 

The  place  at  wliich  the  average  is  usually  adjusted  is  the  port  of  dis- 
charge ;  but  the  port  of  loading  may,  under  the  terms  of  Art.  788,  be  also 
accepted. 

3  Codigo  de  Comercio,  i  1104. 


440  GENERAL  AVEEAGE. 

impossible  to  realize  the  justification,  regulation  and  distri- 
bution of  the  average  at  the  port  of  discharge. 

2^  Whenever  it  happens  that  the  jettison  occurs  at  a 
point  near  the  port  of  sailing,  and  the  ship  returns  to  the 
harbor  in  distress,  or  to  another  hard  by,  and  the  proprietor 
of  the  merchandise  jettisoned,  replaces  it  with  goods  of  the 
same  kind.* 

In  the  regulation  of  averages  made  out  of  the  territory  of 
the  Republic,  the  laws  and  usages  of  the  place  where  made, 
are  to  be  observed.* 

With  the  presentation  of  the  proofs,  the  captain  demands 
the  appointment  of  experts,  who  are  swom.^  The  Judge  de- 
clares the  legality,  or  illegality  of  the  average.  In  the  first 
case,  he  orders  the  corresponding  classification  of  the  average, 
and  directs  that  those  interested,  name  experts  to  estimate 
the  ship  and  cargo,  the  loss  and  the  deterioration. 

In  the  second  case,  the  captain  pays  the  damages  and  in- 
juries which  have  necessarily  taken  place.* 

The  experts  take  charge  of  the  liquidation  and  apportion- 
ment of  the  common  average  under  three  general  accounts — 
the  first  of  the  "  sacrifices^'"  the  second,  of  the  "  contrihuijory 
valuesj^^  and  the  third  of  the  "  apportionment "  of  the  average 
between  the  interests.^ 

The  sacrifices  comprehend — 1st.  The  charges  incurred 
in  the  common  interest.  2d.  The  amount  of  the  dis- 
bursements made  during  the  voyage,  or  in  the  port  of  un- 
loading in  order  to  restore  the  objects  belonging  to  the  ship 
sacrificed  for  the  common  advantage.  3d.  The  current  prie<j 
in  the  port  of  unloading  of  the  merchandise  lost,  and  the 

If  the  captain  does  not  seasonably  procure  the  a^astment  of  the 
average,  any  of  those  interested  can  require  that  it  be  made,  and  the 
captain  is  responsible  for  loss  occasioned  by  his  neglect  (Art.  1105). 

In  default  of  special  agreements  the  liabUity,  liquidation  and  pay- 
ment of  the  averages  are  to  be  determined  in  conformity  with  Title  5th 
of  the  Code  (C.  de  C,  §  1086). 

1  Codigo  de  Com.,  $  1106.  a  ibid.,  §  1087.  3  Ibid.,  4  1009.  *  Ibid.,  H 
1010, 1011.    5  Ibid.,  §  1114. 
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amount  of  the  deterioration  of  that  damaged.  4th.  The 
freight  of  the  merchandise  lost.  5th.  The  pay  of  the  experts 
who  act  in  the  justification,  regulation  and  di^i8ion  of  the 
common  average. 

The  values  indicated  in  number  3  are  admitted  in  this  ac- 
count according  to  the  appraisement  made  by  the  experts.* 

The  contributory  values  comprehend — 

1st  The  current  i)rice  of  the  merchandise  sav(Ml,  lost  and 
damaged. 

2d.  The  value  which  existed  at  the  time  of  the  loss  of  ob- 
jects pertaining  to  the  ship  which  have  been  sacrificed. 

3d.  Of  the  value  of  the  ship  and  her  accessories,  and  of 
the  entire  freight  (including  that  of  the  merchandise  jetti- 
soned), subject  to  the  deductions  stated  in  number  2  of 
article  1092.*^ 

In  the  third,  the  total  amount  of  the  average  is  distri- 
buted pro-rata  between  the  contributors.' 

The  contributors  who  have  suifered  common  average  pay 
the  share  which  is  shown  in  the  statement  of  apportionment. 

Those  who  have  suflfered  and  are  entitled  to  compensation, 
are  credited  with  the  amount,  as  far  as  the  quantity  allows, 
."ind  collect  or  pay  the  difference.* 

All  the  operations  of  the  liquidatior^  are  presented  to  the 
Tribunal  which  acts  in  these  cases  for  their  approval,  previ- 
ously giving  audience  to  those  interested  who  are  at  hand,  or 
their  legitimate  representatives.^ 

The  captain  must  effect  the  adjustment,  and  respond  to 
those  interested  for  the  loss  and  damage  caused  by  his  neg- 
ligence or  delay.® 

The  contributors  must  settle  their  respective  shares  within 
seventy-two  hours,  immediately  after  the  notification  of  the 
approval  of  the  ac\justment.    Not  having  paid  within  this 

J  Codi^  de  Comercio,  §  1115:    2  Ibid.,  ^  1116.    3  Ibid.,  §  1117.    4  ibid., 
i  1118.    5  Ibid.,  §  1119.    6  Ibid.,  4  1180. 
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time,  the  captain  maj'  petition  for  the  sale  of  the  merchandise 
saved,  sufficient  in  quantity  to  pay  the  insolvent  share  and 
the  charges  of  collection.^ 

The  captain  is  not  obliged  to  deliver  to  the  contributoi^ 
their  merchandise  until  they  have  secured  the  contribution, 
unless  these  interests  in  accepting  the  stipulated  bond  be- 
come bound  for  the  total  of  their  share.^ 


Denmark. — When  sacrifices,  or  expenses  occur  during 
the  voyage,  and  vessel  and  cargo  arrive  at  the  port  of  desti- 
nation, the  average  is  there  adjusted. 

This  holds  true  even  when  expenses  are  incurred  at  the 
port  of  loading,  which  is  entered  in  distress. 

AVhen  the  voyage  is  broken  up  at  an  intennediate  port, 
and  the  cargo  is  either  forwarded  in  other  vessels,  or  sold, 
the  proceeds  only  reaching  owner's  hands,  the  adjustment  is 
properly  to  be  drawn  up  at  the  port  where  the  separation 
occurred.^ 

The  shipowner  is  given  a  lien  upon  the  goods  for  their 
contribution  in  general  average. 

1  Codigo  de  Comercio,  4  1121.    2  ibid.,  §  1122. 

3  See  Ins.  Law  §  87.  Commissions  are  not  usually  allowed  for  col- 
lecting averages,  but  if  there  are  many  consignees  of  cargo,  the  ship 
broker  who  collects  may  charge  a  small  fee  for  his  trouble.  No  fixed 
rule  exists  as  to  charging  interest  on  disbursements-  The  acUoster'd 
fee  is  based  upon  the  contributory  value.  Where  a  vessel  is  wrecked 
and  a  salvage  is  made  of  the  cargo,  the  agent's  charge  is  baaed  upon  a 
G-overnment  Mandate  of  Dec.  2d,  1825,  viz. : 

On  value  of  goods  saved  of  first  10,000  kroners  4  per  cent. 

10,000  to  20,000         "  3      " 

20,000  to  40,000  "  2 

Amounts  in  excess  of      40,000  to      —  **  1 


In  Copenliagen  the  Average  Adjuster  (Dispacheur)  is  a  public  ofBcer. 
Manuel  Droit  Com-,  Vol.  IL,  p.  1,060. 
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ExGLAXD.— Where  the  vessel  reaches  her  port  of  destina- 
tion with  her  cargo  the  average  is  to  be  adjusted  there  ac- 
cording to  the  law  of  that  place.  When  the  voyage  is  broken 
up  at  the  port  of  loading  the  adjustment  is  made  there  ac- 
cording to  the  law  of  that  porl.  Where  the  voyage  is  broken 
up  at  some  intermediate  place  and  the  cargo  is  forwarded 
by  and  at  the  expense  of  the  shipowner  the  adjustment  is 
to  be  made  at  the  port  of  destination.  Where  the  master 
forwards  the  cargo  at  a  higher  rate  of  freight  than  that  orig- 
inally stipulated  the  proper  time  and  place  to  determine  the 
liabiUty  for  any  general  average  would  appear  to  be  when 
and  where  the  cargo  is  transhipped ;  but  the  law  by  which 
this  liability  is  to  be  determined  is  that  governing  in  the 
place  of  destination. 

Where  the  cargo  is  taken  possession  of  by  its  owners  at 
the  place  of  wreck  the  average  is  due  at  such  place  according 
to  the  fects  and  law  prevailing  there.* 

The  lien  given  for  general  average  is  not,  as  in  the  United 
States,  a  reciprocal  lien,  being  possessed  only  by  the  ship 
against  the  cargo. 

The  vessel  owner,  if  in  possession,  may  hold  the  cargo  until 
security  for  the  general  average  has  been  given.* 

By  the  terms  of  the  Merchants'  Shipping  Amendment  Act 
the  operations  of  this  lien  are  much  facilitated.  By  the  pro- 
visions of  this  act,  the  master  may  virtually  retain  the  ad- 
vantages of  possession  by  depositing  the  goods  in  any  ware- 

»  Lowndes,  pp.  159-178.  Hopkius  on  Average,  p.  99.  Ibid.,  "  Port  of 
Refuge,"  p.  71.  Baily,  p.  190.  Arnoiild,  Vol.  II.,  pp.  810,  818.  Maclach- 
lan,  on  Shipg.  p.  638.  Stevens  &  Benecke  (Phillips),  pp.  208,  288. 
Neither  interest  nor  commission  for  collecting  is  customarily  due. 

2  Simonds  v.  White,  2  B.  and  C,  805.  The  **  Gallam,"  Brown  and  Lush, 
181.  Kemp  v.  Halliday,  L.  R.,  1  Q.  B.,  520;  35  L.  J.,  Q.  B.,  156.  The 
**  Soblomsten,"  L.  R.,  1  Adm.,  293.    Scaif  v.  Tobin,  3  B.  and  A.,  523. 

Where  a  vessel  was  condemned  in  the  course  of  her  voyage  at  a  port 
of  distress,  some  of  her  cargo  forwarded  to  its  destination,  and  a 
portion  of  the  remainder  being  unfit  for  shipment,  was  sold  there,  it 
was  held  that  the  law  of  the  port  of  destination  was  applicable  to  the 
ease.    The  "  Virago,"  Hill  v.  Wilson. 
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house  or  upon  any  wharf,  with  a  written  notification  to  the 
owner  of  such  wharf  or  warehouse  of  the  nature  and  extent 
of  his  claim,  and  the  deUveiy  of  the  goods  to  their  owner  or 
consignee  can  only  be  obtained  by  the  satisfiiction  of  this 
claim.^ 

The  shipowner  may  demand  the  sale  of  the  cargo  if  at  the 
expiration  of  ninety  days  from  the  time  of  its  deposit  (or 
sooner  if  the  goods  are  perishable),  the  consignee  has  given 
no  security  for  the  sum  due.^ 

The  position  of  a  cargo  owner,  entitled  to  contribution,  is 
not  so  well  secured.  Not  being  in  possession  he  has  no  right 
of  Hen.  He  has,  however,  the  right  of  personal  action  against 
the  vessel  and  against  his  co-shippers.^    And  the  shipowner 

1  The  Merchants  Shipping  Amendment  Act,  §  §  68-78.    2  ibid.,  §  73. 

3  Dobfton  t'.  Wilson,  8  Camp.,  480.  Hallett  v.  Bousfield,  18  Ves.,  187. 
Lowndes,  pp.  218-224.  Baily,  p.  190.  Hopkins  on  Average,  p.  100.  Ibid., 
"  Port  of  Refuge,"  p.  72.  Amould,  Vol.  II.,  p.  816.  Maclachlan  on 
Shipg.,  p.  641.    Stevens  &  Benecke,  p.  310. 

Where  the  owner  of  a  vessel,  which  is  ashore,  sends  oat  an  agent  and 
wrecking  appliances  for  the  purpose  of  saving  the  wrecked  ship  and 
cargo,  and  opens  a  credit  for  the  expenses,  he  is  simply  fulfilling  the 
obligations  of  his  charter,  and  is  entitled  to  no  extra  compensation  for 
his  time  and  service. 

The  Lord  Chief  Justice,  said :  "  This  is  a  case  in  which  the  shipowner 
**  has  an  interest  in  getting  his  own  ship  off  and  bringing  her  safe  into 
**  port,  and  also  in  bringing  home  the  cargo  in  order  to  earn  his  freight. 
*  *  *  He  was  doing  what  was  essential  to  his  own  interest  and  in 
''  the  performance  of  the  obligations  of  his  contract.  He  is  not  jostiiied 
"  in  giving  up  the  adventure  unless  it  becomes  hoi>eless,  and  it  is  not 
**  hopeless  when  he  can  bring  both  ship  and  cargo  into  port  with  some 

expense  and  trouble  on  his  part.  In  point  of  fact  he  did  not  abandon 
"  the  voyage,  and  brought  home  both  ship  and  cargo."  Schuster  r. 
Fletcher,  L.  R.  3,  Q.  B.'D.,  418. 

There  is  no  lien  on  cargo  for  the  vessePs  share  of  general  average ; 
semble,  nor  for  the  contribution  due  from-other  cargo  owners.  Hing- 
Rton  V.  Wendt,  1  L.  R.  Q.  B.  D.,  367,  (1876). 

Tlie  right  to  general  average  contribution  from  the  ship  gives  the 
cargo  no  lien  tlierefor.  The  "North  Star,"  1800.  A  debt  of  this 
character  being  personal  merely,  no  right  to  bottomry  exists  therefor. 
Even  where  the  law  of  the  place  where  the  debt  became  due,  admitte<l 
such  lien,  the  bond  is  invalid.    Ibid. 
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is  bound  to  procure  the  adjustment  of  the  general  average 
and  security  for  his  claim ;  in  default  the  shipowner  be- 
comes personally  responsible  for  the  contribution  due  from 
the  cargo.^ 

Finland. — The  contributions  to  the  common  averages 
are  established  and  divided  by  a  statement  of  average  or  ad- 
justment made  by  an  expert  named  for  this  purpose,  or  a 
dispacheur.  This  account  is  made,  if  possible,  and  the 
circumstances  permit  it  in  the  place  where  the  ship  and 
curgo  are  separated. 

If  all  the  interests  are  in  accord  as  to  the  adjustment  of 
the  average  statement,  and  the  payment  of  the  contribution 
there  is  no  necessity  for  the  appointment  of  an  adjuster. 

The  captain,  or  others  interested  in  the  affair,  is  bound  to 
place  before  the  ac^juster  without  exception,  all  the  docu- 
ments which  may  be  judged  necessary  to  state  the  account 

An  interested  merchaDt  has  a  right  to  examine  tlie  average  a<]ju8t- 
nieut,  bnt  not  the  vouchers  and  papers  in  the  case.  Mizcl  v.  AUen,  5 
M.  and  W.,  3377. 

I  The  diipownerbeing  vested  with  the  power  to  cause  the  adjustment 
of  a  general  average  and  obtain  security  for  the  payment  of  the  same, 
he  is  obliged  to  exercise  this  authority  for  the  protection  of  any  cargo 
owner  entitled  to  contribution,  and  in  default  is  respoDsible  for  tbe  loss 
arising  from  the  neglect. 

The  Court  said :  The  next'  question  is  whether  a  shipowner  is  bound 
to  exercise  the  power  he  is  invested  with  when  a  general  average  loss 
has  arisen,  and  afford  the  means  in  his  power  for  adjusting  the  average 
claims  and  liabilities,  and  secure  their  payment  to  the  parties  entitled. 
It  seems  strange  that  such  a  point  has  not  been  formally  decided  in- 
th'iB  country,  and  I  can  only  account  for  the  absence  of  direct  authority 
by  supposing  th^t  the  universal  practice  has  been  accepted  as  proof  of 
the  obligation.  The  ship  owner  has  a  lien  for  general  average  on  the 
whole  of  the  cargo  liable  to  contribute,  and  can  require  before  he  parts 
with  it  security  for  its  due  payment.  The  practice  has  long  been  to  re- 
quire an  average  bond  or  agreement  for  the  payment  of  what  shall  be 
found  due  from  each  shipper  for  his  proportion  of  the  loss.  I  am 
therefore  of  opinion  that  the  shipowner  is  liable  to  this  action  for  not 
having  taken  the  necessary  steps  for  procuring  an  adjustment  of  the 
prpneral  average  and  securing  its  payment.  Crook  v.  Allen.  The 
**  Sardinian,"  (1879). 
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and  divide  the  contributions,  and  to  furnish  besides  all  the 
explanation  desired. 

The  ship  cannot  leave  -the  port  until  the  adjustment  has 
been  made  without  having  secured  or  guaranteed  the  pro- 
portion of  the  contribution  due  by  ship  and  freight ;  neither 
may  the  cargo  be  delivered  without  proper  security  and 
guarantee.  If  the  captain,  however,  should  deliver  the 
goods  before  the  contribution  to  general  average  is  satisfied, 
he  still  has  a  lien  on  such  goods  for  fifteen  days  after  such 
delivery,  should  the  property  not  have  passed  into  third 
hands  in  good  faith.' 

Fbance. — The  statement  of  the  loss  and  damage  is  made 
in  the  place  of  the  ship's  discharge,  under  the  charge  of 
the  captain,  and  by  experts.*  The  experts  are  named  by 
the  Tribunal  of  Commerce  if  the  discharge  is  made  in  a 
French  port.  There  being  no  Tribunal  of  Commerce,  the 
nomination  is  made  by  the  Judge  of  the  place.  When  the 
discharge  is  made  in  a  foreign  port,  the  experts  are  named 
by  the  French  Consul,  or  in  default,  by  the  magistrate  of  the 
place.^ 

If  the  unloading  takes  place  successively  in  many  ports, 
the  a^ustment  is  made  at  the  principal  place  of  destination, 
where  the  most  important  part  of  the  cargo  is  discharged.* 

J  Code  Maritime,  §$  153, 112, 113.  The  adjuster,  after  haying  received 
aU  the  docaments  which  are  necessary,  is  bound,  within  two  months,  to 
state  the  average  and  make  two  copies,  one  to  be  placed  before  in- 
terested parties  by  announcement  at  the  City  Hall.  If  not  appealed 
against  within  thirty  days  the  adjustment  becomes  binding  in  law; 
imtil  tliat  time  the  matter  may  be  brought  before  the  Court  (C.  M.,  §§ 
152,  242). 

s  YandaUe  c.  Lafon,  Cour  de  Montpellier,  2  Oct.,  1837.  Ersa  c.  Bodin, 
Trib.  du  Mars,  11  Mai,  1838.    Delaborde,  398. 

3  Code  de  Com.,  §  414.  Cass.,  11  Fev.,  18C2  (S.  62,  1,  3?6.  D.  «3, 1,  247. 
P.  62,  7,  39).  Ibid.,  28  Aoiit,  1866.  Mars.,  17  Sept.,  1827.  Aix,  3  Mai. 
1828  (D.  29, 2,  67).    Verminck  c.  Saba,  Trib.  Mars. 

<  C.  de  Mars.,  21  Mai.,  1845.  Havre,  80  Dec,  1867  (H  68, 1,  36).  **Le 
Norman di,"  Cour  de  Cass.  (J  du  P.  71). 

**  The  adjustment  is  made  amicably  by  the  arbitrators  named  by  the 
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^^  When  a  ship  is  condemned  in  a  port  of  distress,  and  the 
cargo  is  reloaded  upon  other  ships,  it  is  not  the  place  of 
"relache"  that  the  adjustment  shouM  be  aiTanged  in,  the  voy- 
age being  continued  by  the  cargo.^  But  the  sale  of  all  the 
merchandise  in  the  port  of  refuge  on  account  of  damage, 
breaks  up  the  voyage,  though  the  ship  being  sound  pursues 
the  voyage  to  the  port  of  destination ;  it  is  not  continued  for 
the  transportation  of  the  cargo,  the  execution  of  the  con- 
ti-act  of  affreightment  having  ceased. 

^^In  this  case,  nevertheless,  the  ai^ustnieut  is  made  at  the 
place  of  destination.^ 

"  The  consignees  are  not  supposed  to  be  represented  at  an 
intermediate  port,  and  the  place  of  destination,  being  in  the 
intention  of  all  the  parties,  it  may  be  considered  the  place  at 
which  the  adjustment  of  the  average  should  be  made.  This 
is  the  spirit  of  the  law,  as  well  as  the  practice."  ^ 

It  is  admitted,  nevertheless,  that  the  captain  may  procure 
the  adjustment  of  the  average  in  the  port  of  departure  when 
it  is  impossible  to  proceed  to  the  place  of  destination.* 

'*  parties,  or  judiciaUy  by  the  experts  appointed  by  the  Tribunal  of 
"  Commerce."  Caavet,  $  431.  The  adjustment  of  the  jz^eneral  average 
is  an  indivisible  and  common  operation  between  aU  the  co-interests. 
Bordeaux,  4  Mars,  1867  (B  67,  94).  Cass.  28  Aout,  186fi  (P  66, 1086).  Cau- 
mont,  p.  726,  $  16. 

1  The  Havre  Tribunal,  in  the  case  of  the  "  Sagamore"  (1878),  decided 
that  where  the  vessel  was  sold  at  an  intermediate  port  of  distress,  and 
the  cargo  forwarded  to  the  destination  by  other  vessels,  the  average 
fitatement  was  to  be  drawn  up  in  the  place  of  destination.  They  ac- 
rordingly  ordered  a  new  adjustment,  rejecting  one  drawn  up  in  Boston. 

*^  The  rale  is  the  same  where  vessel  as  well  as  cargo  is  sold  at  this 
intermediate  port.  The  apportionment  of  the  expenses  is  made  at  the 
port  of  destination  wlien  the  proceeds  are  received  there. 

3  Cauvet,  4  431.  *  Cassation,  13  Aoi\t,  1840  (Sirey,  40, 1,  857).  Rogron, 
p.  816.  Trib.  de  Mars.  10  Mai,  1864.  And  when  the  vessel  returns  to  tlie 
port  of  departure  in  distress  the  average  may  be  adjusted  there  if  all 
the  parties  to  the  adventure  so  agree. 

No  commissions  are  allowed  for  collecting  the  general  average.  Tlu» 
consignee  of  the  vessel  is  allowed  a  commission  for  his  advances,  and 
interest  at  the  rate  of  one-half  of  one  per  cent,  per  month. 
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The  Code  says  that  the  statement  of  the  losses  and 
damages  is  to  be  made  upon  the  order  of  the  captain ;  but 
in  default  of  the  captain,  the  consignees  of  the  cargo  and 
all  the  interests,  may  exercise  this  right  of  action  as  to  the 
adjustment.^ 

General  average  is  not  admissable  if  it  does  not  amount  to 
one  per  cent  upon  the  contributory  values.^ 

The  captain  has  a  lien  upon  the  goods,  or  their  proceeds 
for  the  amount  of  contribution  due  by  them.^ 

One  per  cent,  is  generaUy  aUowed  to  eacb  arbitrator,  of  whom  there  are 
usually  two.  In  some  ports  one-sixth  of  one  per  cent,  upon  the  cou- 
tributory  value  is  aUowed. 

1  Cauvet,  §  483.    «  Code  de  Commerce,  §  408. 

3  Code  de  Commerce,  ^  428.    Bogron,  p.  826. 

The  English  ship  "  Camperdown,"  had  been  chartered  at  Bombay 
for  a  voyage  to  Havre,  the  charter  party  stipulating  that  general 
average  should  be  adjusted  according  to  the  conditions  and  usages 
of  Lloyd^s.  A  necessity  having  arisen  for  a  settlement  of  general 
average  before  the  Tribunal  of  Havre,  the  master  demanded  that 
tlie  Tribunal  should  reserve  his  right  of  recourse  against  the  charterer 
for  any  difference  resulting  from  the  a(\iustment  according  to  the 
French  law,  instead  of  under  Lloyd^s  regulations,  as  agreed.  He  ad- 
mitted that  he  could  not  refuse  the  French  jurisdiction  with  regard 
to  the  French  consignees,  as  they  were  not  parties  to  the  charter,  bat  he 
maintained  that  this  necessity  did  not  prejudice  his  rights  against  the 
charterers.  The  Tribunal  refused  to  admit  that  plea,  holding  that  the 
clause  could  have  only  been  inserted  in  the  charter  party  in  case  the 
ship  should  discharge  in  an  English  port. 

The  Court  of  Appeal  has  now  confirmed  that  decision.  The  Judge, 
in  summing  up,  said  that  the  master  could  not  enforce  before  the 
French  Tribunals  a  condition  agreed  to  with  the  charterers  at  Bombay. 
He  had  himself  admitted  that  it  was  at  the  port  of  discharge  that  the 
general  average  should  be  adjusted.  The  French  Tribunals  had  no 
authority  to  decide  on  the  interpretation  and  execution  of  a  private 
convention  withdrawn  from  their  jurisdiction  by  the  contracting  parties 
who  seemed  to  have  intended  by  the  text  to  reserve  the  application  to 
the  port  of  London.  The  charterers,  in  Bombay,  had,  besides,  not 
been  caUed  into  the  suit,  nor  did  they  in  any  way  appear  in  it  The 
C'ourt  could  not,  therefore,  admit  the  reservation  demanded  or  pro- 
nounce any  condemnation  against  parties  who  had  remained  strangers 
to  the  proceedings.  Judgment  was  given  accordingly.  The  "  Camper- 
down"  Cour  d'Api)el  (on  appeal  from  the  Tribunal  of  Havre). 


THE  ADJUSTMENT.  449 

Germany. — The  loss  is  to  be  deteraiined  and  api)ortioned 
at  the  port  of  destination ;  or  if  that  is  not  reached,  at  the 
port  where  the  voyage  terminates.^  If  the  voyage  does  not 
terminate  with  regard  to  ship  and  cargo,  at  the  port  of  desti- 
nation,* but  at  another  port,  such  latter  port  takes  the  place 
of  the  port  of  destination  for  the  determining  of  the  general 
average  allowance;  whereas,  if  the  voyage  terminates  by 
the  loss  of  the  ship,  the  place  to  which  the  cargo  is  brought 
in  safety  becomes  the  port  of  destination  in  like  manner.' 

However,  writes  Mr.  Graef,  the  parties  are  at  liberty 
to  agree  by  private  contract,  as  to  any  other  place  of 
adjustment. 

And  Mr.  Johns  says,  when  the  voyage  is  broken  up  at  a  port 
of  refuge,  and  the  cargo  is  carried  forward  by  other  v(^ssels 
or  is  sold,  and  the  proceeds  only  of  vessel  and  cargo  reach 
the  owners'  hands,  according  to  our  law,  the  port  ot  refuge 
is  the  proper  place  for  the  statement  to  be  made ;  but  if  not 
done  there,  the  adjustment  is  drawn  up  at  the  place  where 
the  cargo  is  brought ;  so,  too,  where  the  port  of  distress  is 
the  port  of  sailing,  the  expenses  there  incurred,  unless 
the  voyage  is  broken  up,  are  apportioned  at  the  port  of 
destination.^ 


1  AUgemeines  Handelegesetzbuch,  $  729. 

•  Where  the  voyage  is  broken  up  at  a  poi*t  of  I'ef  iige  and  the  goods 
are  transhipped  by  other  vessels  to  their  destination,  or  when  tliey  are 
sold  at  the  t)ort  of  refuge  the  acUustment  should  be  stated  at  such 
intermediato  port  Mr.  Kaufmann  says,  **  If  no  agreement  is  made  by 
all  parties  concerned,  the  port  in  which  the  separation  of  vessel  and 
cargo  takes  place,  is  the  place  of  adjustment.  In  case  the  statement 
cannot  be  made  there  for  want  of  competent  persons,  the  port  of  des- 
tination is  the  proper  place  of  adjustment. 

3  AUgemeines  Handelsgesetzbuch,  §  716. 

^  The  practice  of  Bremen,  Hamburg,  Lubeck  and  Stettin  is  alike  in 
tbis  respect. 

Prussian  Introductory  Law.  Art.  57.  The  following  regulations  are 
hereby  laid  down  for  the  stating  and  settling  of  averages  :— 

1.  As  soon  as  the  average  statement  is  made  up,  the  average  stater 
fiball  lay  the  same  before  the  Court  of  Commerce.    It  is  the  duty  of  this 
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The  vessel  has  a  hen  and  mortgage  on  the  goods,  while 
consignees  have  a  hen  on  the  ship  and  freight,  and  upon 
the  other  shipments  for  contributions  due.  The  Code  says : 
Claimants  on  account  of  general  average,  have  the  same  rights 
as  ship's  creditors,  with  respect  to  the  amounts  due  from  the 
ship  and  freight.     With  respect  to  the  goods  which  have  to 

Court  to  examine  the  statement,  and  if  mistakes  or  omissions ^are 
found,  to  have  the  same  corrected  by  the  average  stater. 

3.  After  the  statement  has  been  examined,  and,  if  necessary,  cor- 
rected, the  parties  who  have  to  contribute,  if  they  have  announced 
themselves  to  the  Court,  or  are  known  in  other  ways,  more  particularly 
by  the  ship^s  papers  or  cargo  accoimts,  are  to  be  invited  to  appear 
before  a  deputy  of  the  Court  on  a  fixed  day  if  they  reside  in  the  dis- 
trict of  the  Court,  or  have  appointed  representatives  there,  otherwise 
in  the  person  of  an  official  agent,  who  will  be  appointed  to  act  for 
them,  in  order  to  make  their  several  objections  to  tlie  statement.  To 
the  summons  is  to  be  attached  the  announcement,  that  any  party  not 
appearing  wiU  be  considered  to  have  no  objection  to  make  to  the  state- 
ment. 

S,  If  at  the  stated  time  no  objections  are  made  to  tlie  sUitement,  then 
the  Court  shall  confirm  the  same. 

4.  If  an  interested  party  make  objections,  he  must  prove  them  in  the 
sitting  appointed,  or  must  reserve  the  right  of  putting  in  a  written 
statemeut  of  his  grievance.  In  the  latter  case  the  statement  must  be 
laid  before  the  Court  within  fourteen  days ;  if  this  should  not  be  done. 
it  will  be  considered  that  the  official  record  of  the  sitting  is  to  serve  a8 
such  statement.  The  ordinary  legal  steps  will  be  taken  by  the  Court 
on  the  statement  of  grievance,  or  should  such  not  have  been  reserved, 
or  not  have  been  put  in  during  the  interval  of  fourteen  days,  to  he 
allowed  as  above,  then  on  the  copy  of  the  official  record  of  the  sitting 
which  is  to  serve  as  statement. 

5.  When  the  objections  which  may  have  been  brought  forward  have 
been  settled  by  a  legal  decision  or  otherwise,  then  the  Court  shall  pro- 
ceed to  confirm  the  average  statement,  the  same  having  first  been  duly 
amended  in  conformity  with  the  settlement  of  the  objections. 

6.  When  objections  are  raised  which  only  affect  a  portion  of  the  aver- 
age statement,  the  Court  shall  at  once  confirm  the  statement  so  far  as 
the  same  is  not  affected  by  the  objections. 

7.  When  the  average  statement  has  been  so  confirmed,  imineiliate 
execution  may  be  granted  upon  it. 

In  Stettin  a  commission  is  allowed  for  collection  of  seventy-five  pfen- 
nings per  measured  ships  last — this  charge  not  to  Exceed,  however,  rJJ» 
marks.  Where  advances  are  made  to  avoid  bottomry,  &c.,  interest  is 
allowed  on  the  disbursement. 

The  a^y aster's  fee  is  one  per  cent,  upon  the  contributoiy  valuer. 
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coutribute,  they  bave  a  Hen  on  tbe  separate  goods  for  tbe 
amounts  for  whicb  eacb  is  liable.  8ueli  lien,  however,  can- 
not, after  delivery  of  the  goods,  be  enforced  to  the  prejudice 
of  third  parties  who  have,  bona  fi(kj  come  into  possession  of 
them.^ 

An  average  loss  does  not,  in  itself,  constitute  a  pei^sonal 
liability  for  payment  of  the  average  amount.  The  receiver  of 
goods  from  which  a  contribution  has  to  be  recovered,  if  such 
lact  were  known  to  him  when  he  received  the  goods,  is,  how- 
ever, personally  liable  for  such  amount  up  to  the  value  of  the 
goods  at  the  time  of  the  delivery,  in  so  far  as  the  amount 
could  have  been  recovered  out  of  the  goods  themselves,  if 
thev  had  not  been  delivered.^ 

The  shipowner  is  not  bound  to  deliver  the  goods  before 

lu  Uamhurg^  commlBsioDS  on  coUectious  uud  interest  cm  disbui-se- 
iiieots  are  aUowed  in  general  average.  The  adjuster's  fee  is  based  on 
the  contributory  values. 

In  Bremen  no  commission  for  collecting  the  average  is  allowed,  but 
a  moderate  compensation  is  allowed  in  the  adjustment  to  the  broker 
according  to  the  labor  involved.  Interest  is  allowed  on  money  advanced 
to  pay  bottomry  bond  or  other  debts.  The  adjuster's  fee  is  principally 
based  upon  the  contributory  capital,  but  somewhat  also  upon  the  labor 
performed,  viz :  contributory  values  of 

Mf.                          40,000  fee  Mf .  2    per  mille. 

40,000  to  200,000  "  "    \\ 

200,000  to  400,000  "  «    1 

•Exceeding  this  "  "    0} 

If,  besides  other  matters,  allowances  are  to  be  made  for  damaged 
^oods,  the  calculation  of  which  is  circumstantial,  an  additional  fee  is 
charged  at  from  one-sixth  up  to  one- third  of  one  per  ceut.  of  the 
market  value-  Where  there  are  several  general  averages  on  the  same 
voyage,  the  above  fees  are  charged  on  the  first  average,  and  half  rates 
for  e^ich  following  statement. 

lu  Lubeck  a  commission  of  one-eighth  of  one  per  ceut.  is  allowed  the 
broker  for  collecting  values,  &c.  If  considerable  time  elapses  between 
the  payment  and  collection  of  the  expenses,  interest  is  allowed  for 
these  disbursements.  The  fee  for  stating  the  average  is  usually  one- 
nuartisr  of  one  per  cent,  upon  the  contributory  values;  if  these  values 
liowever,  are  small,  a  larger  fee  is  charged. 

>  AJlgemeines  Handels^yresetzbuch,  §  727.    -J  Ibid,  §  7:J.S. 
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the  amounts  due  from  the  same  for  general  average,  salvage 
assistance  or  bottomry  have  been  paid,  or  security  given  fur 
the  amount.  If  a  bottomry  bond  hcis  been  given  for  account 
of  the  shipowner,  the  above  regulation  holds  good  in  spite  of 
the  shipo^vner's  obligation  to  free  the  goods  from  their  liabil- 
ity to  the  bottomry  before  they  are  delivered.* 

Holland. — The  statement  and  apportionment  of  general 
average  shall  be  made  up  where  the  voyage  terminates,  un- 
less the  parties  concerned  have  made  another  agreement* 

In  case  of  a  voyage  being  broken  up  within  this  countrj', 
or  of  a  ship  being  stranded  therein,  the  statement  and 
apportionment  shall  be  made  at  the  place  whence  the  ship, 
within  this  country  departed,  or  was  to  have  departed.' 

The  statement  and  apportionment  of  general  average  shall 
be  made  up  at  the  request  of  the  captain,  and  by  experts, 
who  shall  be  appointed  by  the  interested  parties,  or  by  the 
District  Court  of  the  place.  The  statement  shall  be  ratified 
by  this  Court.  In  foreign  ports,  the  general  average  shall  be 
made  by  the  local  authorities  of  that  place.* 

If,  while  on  a  passage,  the  voyage  is  broken  up,  or  the 
cargo  is  sold  at  a  port^of  refuge — both  occurring  beyond  this 
country — the  claim,  statement  and  apportionment  of  the 
damage  shall  be  made  up  at  the  place  where  such  voyage  is 
terminated,  or  where  the  sale  takes  place.*  Custom  allows 
the  interested  parties  to  have  it  made  up,  however,  should 
they  so  agree,  at  the  place  of  destination.* 

1  Allgemeines  Handclsgesetzbucli,  $  616. 

2  Wetboek  van  Koophandel,  $  723.  Aiid  even  when  the  voyage  is 
broken  up,  but  the  cargo  is  forwarded  by  other  means,  the  port  of  des- 
tination is  considered  the  proper  place  of  adjustment.  3  Jbid,  §  733. 
4  Ibid,  «  724.    5  Ibid.,  ^  725. 

6  And  the  Code  provides  that  should  the  captain  neglect  to  proeun' 
the  adjustment,  the  owner  of  ship  or  goods  may  have  tiie  statement 
made,  without  prejudice  to  any  claim  they  may  have  against  the  cap- 
tain for  iiis  neglect.    W.  v.  K.,  §  736. 

No  commission  for  collecting  is  allowed.    The  collection  is  usually 
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Ordinarily,  where  the  place  of  breaking  up  of  the  voyage 
is  the  port  of  departure  (the  vessel  having  returned  there  in 
distress),  that  is  the  proper  place  for  stating  the  average. 

The  master  has  no  right  to  retain  the  goods  on  board  his 
vessel  as  security  for  general  average,  or  expenses ;  but  he 
may  require  the  detention  of  the  goods  in  the  hands  of  a 
third  party  until  these  expenses  and  charges  are  satisfied ; 
or  should  the  goods  be  perishable,  he  may  demand  their 
sale.  In  case  the  general  average  cannot  be  immediately 
adjusted,  he  may  demand  the  deposit  in  court,  of  a  reason- 
able sum,  to  be  determined  by  the  adjuster.' 

Italy. — The  description  of  the  losses  and  damages  is 
made  in  the  place  of  the  vessel's  discharge,  upon  the  request 
of  the  captain,  with  the  aid  of  one  or  more  experts,  nomi- 
nated, if  in  the  Kingdom,  by  the  Tribunal  of  Commerce,  or 
in  the  absence  of  this  Court,  by  the  mayor.^  Tlie  apportion- 
ment is  rendered  executive  by  the  approval  of  the  Tribunal 
of  Commerce.^ 

"Should  the  ship  be  declared  unsea worthy,"  writes  Mr. 
Acier,  "  in  a  port  of  refuge,  and  the  cargo  sent  by  another 
vessel  to  its  destination,  it  is  at  this  last  port  that  the  aver- 
age is  settled.  Should  the  voyage  be  declared  ended  in  a 
port  of  refuge,  and  the  ship  and  cargo  sold  there,  in  this 
ease  the  average  is  settled  there.  Should  the  vessel  be 
obliged  to  return  to  the  port  of  departure,  having  to  repair 

made  by  the  a<y uster,  and  is  compensated  by  his  fee.  Interest  is  allowed 
on  advances  at  the  rate  of  one-half  of  one  per  cent,  per  month.  In 
Amsterdam  the  adj aster's  fee  is  two  per  cent,  upon  the  amount  of 
general  disbursements,  so  far  as  they  do  not  exceed  15,000  guilders,  and 
ofie  per  cent,  on  any  excess  of  this  sum.  In  Botterdam,  Dordrecht  and 
the  other  ports,  the  fee  is  two  per  cent,  on  the  disbursements,  without 
regard  to  their  extent.    The  minimum  fee  is  fl.  35. 

I  Wetboek  van  Koophandel,  §  487. 

«  Codice  di  Comercio,  §  522.    Borsari  Com.,  §  1579. 

3  Codice  di  Com.,  §  534.    Borsari,  §§  15S0-3. 
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the  damages  that  she  has  sustained  by  bad  weather,  the 
statement  is  made  at  the  port  of  destination."   , 

The  captain  has  a  lien  ("  privilegio  ^)  upon  the  goods,  to  the 
extent  of  their  vahie,  for  the  amount  of  the  contribution.' 

As  to  the  place  of  adjustment,  Sen.  Yallebona  remarks: 

It  is  at  the  last  port  of  destination  of  the  ship  that  the 
statement  is  to  be  made,  whatever  happens,  because  the  con- 
signee is  not  bound  to  contribute  in  general  average,  but  for 
what  is  actually  consigned  to  him  in  goods,  or  in  value. 

As  to  the  statement,  no  one  may  ignore  the  Tribunals, 
and  the  laws  to  whicli  it  is  bound  bv  the  destination  of  tlie 
vessel. 

In  some  special  case  the  statement  may  be  drawn  up  at 
the  place  where  the  goods  are  transhipped,  and  a  respondentia 
bond  would  have  to  be  made  for  the  contribution  in  general 
average  due  by  the  goods  and  the  fi^eight.  In  such  case 
the  consignee  of  the  goods,  if  he  receives  them,  will  have 
to  pay  what  is  due  by  them ;  but  he  may  abandon  theui  to 
the  holder  of  the  respondentia  bond. 

Such  a  statement  and  respondentia  bond  must  be  made 
with  the  consent  of  the  Tribunals,  either  before  the  Consul 
of  the  nation  to  which  the  vessel  belongs  that  earned  the 
goods,  or  if  there  be  no  consul,  before  the  local  Tribunals. 
This  system  is  always  practiced  at  Constantinople,  with 
those  ships  which  put  in  there  in  distress  and  tranship 
their  cargoes  into  other  vessels,  w^hicli  carrj'  them  to  th(Mr 
destinations. 

The  claim  for  average  is  not  admissable  if  the  general 
average  does  not  exceed  one  per  cent  on  the  aggrejjate 
value  of  the  ship  and  cargo.^. 

1  Codice  di  Coraercio,  §  534.    Borsari,  §§  1601-3. 

Interest  at  tlie  rate  of  six  per  cent,  per  annum  is  allowed  on  the  dis- 
bursements, and  a  commission  of  two  per  cent,  is  aUowed  for  collecting 
tlie  average.    This  is  also  the  rate  of  fee  fixed  for  the  adjuster. 

2  Codice  di  Coniercio,  §  517. 
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Norway. — The  adjustment  of  general  average  is  to  he 
made  at  the  pla^e  where  the  voyage  terminates  and  the 
cargo  is  discharged.* 

Hence;,  where  the  vessel  discharges  her  cargo  at  a  poit  of 
distress  and  it  is  forwarded  by  other  vessels,  or  is  sold,  the 
port  of  refuge  is  the  proper  place  for  the  adjustment.  Where 
the  vessel  returns  to  her  port  of  loading  as  a  place  of  distress, 
but  resumes  the  voyage,  the  port  of  destination  is  tlie  proi)er 
place  to  adjust  the  average. 

The  captain  is  entitled  to  retain  a  sufficient  portion  of  the 
goods  as  security  until  the  consignee  has  paid  the  freight 
and  other  charges  falling  on  the  cargo ;  such  as  demurrage, 
contribution  to  general  average  and  particular  charges,  or 
until  security  for  them  hjis  been  given,  in  case  the  exact 
amount  cannot  be  calculat<?d  immediately.  If  the  consignee 
does  not  discharge  his  obligations,  a  sufficient  part  of  the 
goods  may  be  placed  in  deposit ;  and  in  this  case,  the  Tri- 
bunal may  authorize  the  captain  to  sell  up  to  tlie  amount 
due  to  him,  unless  the  payment  shall  be  made  within  a  rea- 
sonable interval  of  time,  of  which  notice>  is  to  be  given  to 
the  owner  of  the  cargo.^ 

Peru. — When  the  vessel  arrives  at  her  place  of  destina- 
tion with  her  cargo,  or  when  the  cargo  is  forwarded  to  its 
destination  by  other  conveyance,  the  voyage  having  been 
broken  up  at  a  port  of  refuge,  the  port  of  destination  is  re- 
garded as  the  proper  place  for  adjusting  the  average. 

But  when  cargo  as  well  as  vessel  is  sold  at  the  interme- 
diate port,  that  i>la(*e  is  the  i)r()per  one  for  adjusting  the 
average.^ 

1  Lov  iini  S<>farten,  $  77.  2  Ibid.,  ^68.  Commissiou  for  conectiu^  general 
averaf^e,  and  interest  on  advances  are  both  aUowed  (J  69, 15^).  The  firct 
in  seldom  demanded  unless  there  are  many  consignees,  when  a  moderate 
compensation  is  aUowed.  The  atU asters'  fee  is  usually  charged  accord- 
ing to  the  Danish  Ordinance  of  1838,  but  it  is  often  bas<Ml  upon  tlie  labor, 
and  the  extent  of  the  contributory  values. 

3  See  Codigo  de  Comercio,  $  988. 

Interest  (usually  one  per  cent,  monthly),  and  connnissions  collecting 
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Portugal. — General  average  us  to  be  acljusled  and  appor- 
tioned at  the  place  where  the  ship  discharges  at  the  end  of 
the  voyage,  except  in  case  of  voyages  to  the  colonies,  or  other 
ultra-marine  establishments,  dominions  and  possessions  of  this 
State,  in  which  case,  the  apportionment  is  to  be  adjusted  at 
that  port  in  the  Kingdom,  from  which  the  ship  sailed.* 

If  the  voyage  is  broken  up  in  the  Kingdom,  or  if  the 
average  takes  place  there,  the  apportionment  of  the  average 
shall  be  adjusted  at  that  place  in  the  Kingdom  from  whence 
the  vessel  sailed,  or  was  to  have  sailed.* 

If  the  voyage  is  broken  up  when  the  ship  is  out  of  this 
Kingdom,  or  if  the  cargo  is  sold  at  a  port  of  refuge,  the 
apportionment  of  average  must  be  a^usted  at  the  place 
where  such  breaking  up  has  occurred,  or  where  the  cargo 
has  been  sold.^ 

The  captain  may  not  retain  the  goods  on  shipboard  in  de- 
fault of  the  payment  of  freight,  geneml  average,  or  expenses 
of  any  kind.  He  can,  however,  Bi  the  time  of  discharge, 
require  the  deposit  of  the  goods  in  the  hands  of  a  third  party 
until  the  payment  of  what  is  due ;  and  he  can  insist  on  the 
Scile  of  such  goods  as  are  liable  to  suffer  damage  by  delay. 
If  the  general  average  cannot  be  immediately  adjusted,  the 
captain  is  entitled  to  demapd  the  judicial  deposit  of  a  suf- 
ficient sum  to  secure  the  debt.^ 

Russia. — Where  the  vessel  and  cargo  reach  their  destina- 
tion the  average  is  adjusted  there.  When  the  voyage  is 
broken  up,  and  the  cargo  is  either  sold  at  the  place  of  breaking 
up  the  voyage  or  is  forwarded  to  its  destination,  the  average 
is  to  be  adjusted  at  the  place  where  the  voyage  is  ended,  i.  ^., 
the  place  where  the  vessel  and  cargo  part  company.  Where 
the  vessel  returns  to  the  port  of  sailing  as  a  place  of  refuge, 

(two  and  a  half  per  cent.)»  are  charged  in  general  average.  AtlJusters 
fees  are  generally  from  one  to  one-half  of  one  per  cent,  on  contributory 
values. 

1  Codigo  Commercial,  ^  188C.    2  Ibid.,  *  1887.    3  Ibid.,  5  laiS.    ^  Ibid., 
U583. 
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and  alter  repair  completes  the  voyage,  the  port  of  destina- 
tion is  the  proper  place  for  stating  the  average. 

The  merchandise  should  not  be  delivered  to  the  consignees 
before  the  general  averages  are  regulated ;  until  then,  they 
remain  at  the  Custom  Housed 

The  di9paoh€j  or  adjustment  of  the  dispaoheur  which 
contains  the  designation  of  values,  and  the  calculation  of 
averages,  is  entitled  to  full  faith  within  and  without  the 
Empire,  and  is  binding  upon  all  parties  interested  in  the 
average.- 

Spain. — The  adjustment  of  the  losses  and  charges  which 
belong  to  common  average  is  made  at  the  port  of  discharge 
at  the  solicitation  of  the  captain,  and  with  the  knowledge,  of 
those  interested.^ 

The  adjustment  and  apportionment  of  the  average  is  to  be 
made  in  the  place  of  discharge,  that  being  the  port  to  which 
the  vessel  is  destined ;  or  it  may  be  made  elsewhere,  when, 
by  reason  of  accident,  the  voyage  is  broken  up  and  the  goods 
do  not  go  forward. 

When  the  vessel  takes  cargo  for  one  port  only,  this  is  the 
proper  place  for  drawing  up  the  average.  If  the  vessel  is 
declared  unseaworthy  at  the  port  of  refuge,  and  incapable  of 
resuming  the  voyage,  the  adjustment  may  be  made  there. 
If  cargo  is  loaded  for  various  ports,  it  would  seem  that  in  the 
last  port,  where  the  final  discharge  is  made,  and  the  voyage 
is  concluded,  the  average  should  be  adjusted.'* 

The  average  adjustment  is  to  be  made  at  the  port  of  des- 
tination, or  where  the  cargo  and  ship  part  company  ;  if  the 

*  Sswod,  §  1093.  2  Ibid.,  $  2610.  By  a  recent  order  from  the  Odessa 
Custom  House,  all  shipowners,  other  than  Russian,  are  deprived  of  t)ie 
ustomary  lien  for  freight. 

TheDispacheur  charges  one  and  one-quarter  per  cent,  upon  the  co:)- 
tributory  values  as  his  fee,  while  the  shipowner  is  allowed  three  per 
cent,  upon  the  amount  of  the  general  average.  Interest  is  also  allowed 
on  the  disbursements. 

3  Codigo  de  Comercio,  $  945.     4  Comty.  C.  de  C,  p.  352,  2. 
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vessel  is  condemned  at  a  port  of  refuge,  the  voyage  broken 
up,  and  the  cargo  forwarded  by  other  vessels,  the  port  of 
destination  is  the  proper  place  for  the  statement  of  average. 
AVhen  the  voyage  is  broken  up  at  an  intermediate  port,  and 
vessel  and  o^rgo  are  both  sold,  the  adjustment  ought  to  l)e 
made  at  that  poit,  unless  a  contrary  agreement  be  made  be- 
tween the  shippei^s  and  shipowner.*  When,  in  eonsequeuee 
of  an  accident,  the  vessel  is  obliged  to  retuin  to  the  port  of 
departure,  and  after  repairing,  completes  her  voyage,  the 
adjustment  must  be  made  at  the  last  port. 

In  order  that  general  average  be  admitt^nl,  it  is  necessary 
that  it  should  exceed  one  per  cent  of  the  united  value  of  the 
ship  and  cargo.^ 

The  captain  may  withhold  the  delivery  of  the  goods  save<l 
imtil  the  contribution  has  been  paid,  if  the  party  entitled  to 
receive  them  will  not  give  security  for  their  value.'  And  it 
would  seem  that  the  consignee  of  cargo  who  looks  to  the 
vessel  for  contribution,  may  detain  the  ship  as  security  for 
the  debt.* 

Sweden. — The  verification  of  the  damages  considered 
general  average  is  made  by  means  of  an  acyustment  drawn 
up  by  an  expert  specially  charged  with  this  duty  and  calle<l 
a  Dispachor. 

1  The  Code  docs  not  bind  tlic  parties  interested  in  a  case  of  ^ueral 
average  to  the  principles  laid  down  in  regard  to  such  cases.  It  says : 
The  requirements  of  this  article  will  not  prevent  the  parties  in  interest 
from  making  such  special  agreements  as  they  may  think  proper  as  to 
the  Uability  for  settlement  and  payment  of  averages;  in  which cai^e, 
these  agreements  wiU  be  punctuaUy  observed,  even  if  different  from 
the  rules  already  established.    Codigo  de  Comercio,  §  960. 

2  Codigo  de  Comercio,  §  965.    Com.  C.  de  C,  p.  564, 1^. 

The  consignee  of  vessel  is  allowed,  according  to  custom  in  Cadiz^  two 
and  one-half  per  cent,  upon  the  amount  collected.  In  some  ports  it  is 
three  per  cent.  Interest  is  allowed  on  disbursements  whether  of 
general  or  particular  average.  The  adjuster's  fee  is  usually  one  per 
cent,  upon  the  contributory  values.  In  Spanish  colonies  this  is  the  rate 
tixed  by  law.  In  other  places,  as  in  Malaga,  two  per  cent,  on  the  aver- 
age is  customary.  In  the  northern  ports,  as  Bilhoa,  Santander,  &c., 
the  fee  is  based  upon  tiie  work  required.  3  Codigo  de  Comercio, 
^  964.    4  Comty.  Codigo  de  Com.,  p.  368,  6". 
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This  adjustment  is  prepared  at  the  place  where  the  cargo 
is  discharged,^  where  the  vessel  and  cargo  part  company,  or 
where  such  statements  are  generally  made  up  for  the  port  in 
question.*  For  average  contributions  due  from  goods,  the 
master  shall  have  the  same  lien  upon  the  goods  as  for 
freight,^  while  the  owner  of  goods  has  a  lien  upon  the  vessel 
and  freight  for  his  claim  upon  them  for  average  contribution.* 

The  vessel  may  not  leave  the  port  where  the  average  ad- 
justment is  being  made,  until  this  contribution  has  been 
paid,  or  secnred.'^ 

United  States  of  Colombia. — In  defiuilt  of  special 
agreement,  the  liability,  adjustment  and  settlement  of  aver- 
ages are  deteiTnined  in  conformity  to  the  dispositions  of  this 
Code.« 

In  the  adjustment  of  average  made  out  of  the  Union,  the 
laws  and  usages  of  the  place  of  adjustment  are  followed.' 

The  justification  and  settlement  of  the  general  average  is 
made  at  the  request  of  the  captain,  before  the  competent 
Tribunal  at  the  port  of  discharge,  whether  Colombian,  or 
foreign,  by  the  citation  and  attendance  of  those  interested 
who  are  present,  or  their  consignees,  in  the  form  indicated 
by  the  law. 

I  SjolaRen,  §  164.  2  ibid.,  §  166.  3  ibid.,  §  167.  *  Ibid.,  §  167.  Experts 
are  appointed  by  the  jadges,  or  in  the  cities  by  the  municipal  authori- 
ties. They  value  the  rfiip  according  to  her  worth,  after  the  danger  has 
passed,  for  the  purpose  of  general  average,  or  they  condemn  her  if  un- 
worthy of  repairs  (Sjolagen,  p.  44,  note).  Security  may  be  required  for 
general  average  (Ibid,  p.  48,  note)  and  imperfect  adjustments  may  be 
Kcirt  back  to  the  adjuster  for  correction.  (Ibid),  Sjolagen,  §  115.  The 
acceptance  of  the  goods  when  unloaded  involves  the  liability  for  freight, 
general  average  and  other  charges  incurred  by  the  vessel  for  account 
of  the  cargo.  If  tlie  extent  of  liability  to  general  average  has  not  been 
determined,  the  owner  of  the  cargo  may  be  required  to  give  security. 
In  any  case  the  goods  are  subject  to  these  charges. 

5  Sjolagen,  §  167.  Interest  is  allowed  in  general  average  on  advances 
and  commission  is  aUowed  for  collecting  the  contributions.  The  ad- 
juster's fee  is  based  on  the  contributory  values. 

•  Codigo  de  Comercio,  §  279.    7  ibid.,  §  280. 


460  GKNEEAL  AVERAGE. 

If  the  captain  does  not  comply  seasonably  with  his  duty 
in  this  respect,  the  ship  or  cargo  owner,  or  any  other  inter- 
ested party  may  demand  the  acyustment,  excepting  the  right 
to  claim  an  indemnity  for  damages  and  losses  snstained  by 
reason  of  the  delay.  ^ 

The  adjustment  may  be  stated  in  the  port  of  sailing  when, 
in  the  opinion  of  the  Commercial  Judge  it  is  impossible  to 
make  it  in  the  place  of  destination,  or  when  the  jettison 
occurs  near  the  port  of  loading  and  the  ship  returns  to  such 
place,  and  the  owner  of  the  jettisoned  property  replaces  it 
with  other  goods  of  the  same  kind  and  quality.* 

As  the  port  of  discharge  is  considered  not  only  the  desti- 
nation of  the  adventure,  but  also  the  port  at  which  the  larger 
part  of  the  cargo,  according  to  its  value,  is  unloaded,  or  that 
in  which  the  voyage  is  concluded  because  of  unseaworthiness, 
or  from  forcible  revocation  or  restraint,  except  when  in  case 
of  unseaworthiness,  the  cargo  is  carried  to  its  destination  by 
other  vessels.^ 

All  the  facts  of  the  aiyustment  are  brought  before  the 
Tribunal  having  cognizance  of  the  matter  for  their  approval, 
upon  which  it  is  at  once  enforced.^ 

Those  liable  to  contribute  must  satisfy  their  respective 
debts  within  seventy-two  hours  after  being  notified  of  the 
.approval  of  the  Court  to  the  adjustment.  If  this  is  not  done 
tlie  captain  petitions  for  the  sale  of  sufficient  of  their  goo<ls 
to  satisfy  their  debt  and  the  expenses  of  the  levy.^ 

Uruguay. — The  requirements  of  this  Code  are  similar 
to  those  of  the  Argentine  Confederation,  which  see  (vide 
p.  434).« 

1  Codigo  de  Comercio,  *  297.  s  Ibid.,  ^  998.  3  Ibid.,  j  829.  *  Ibid.,  ^ 
311.    5  Ibid.,  *  3i:j. 

6  Adjusters  fee  two  per  cent,  on  contributory  values.  Consignees  of 
vessels  for  care  of  case  have  two  and  a  half  per  cent,  on  contributory 
values. 
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VEXEzrELA. — The  captain  is  obliged  to  solicit  iu  the  port 
of  discharge,  and  before  the  Commercial  Judge,  or  if  abroad, 
before  the  Venezuelan  Consul,  the  sUitement  and  appor- 
tionment of  the  losses  and  damages  constituting  general 
average.^ 

The  a4justment  of  the' common  losses  and  damages  which 
has  been  made  by  the  expert,  is  carried  into  effect  after  the 
approval  of  the  Judge,  or  Consul,  as  the  case  may  be.* 

In  all  cases  of  general  average,  the  captain  has  a  lien 
upon  the  goods  to  the  extent  of  theu*  value  for  the  contribu- 
tion due  by  them.^ 

1  Codigo  de  Comercio,  $  622.  »  Ibid.,  i  625.  s  Ibid.,  ^  683.  No  interest 
is  aUowed  on  advancea.  The  a^justers^  fee  of  one  per  cent,  and  the  ship 
a^nts  commission  of  two  and  one-half  per  cent,  are  both  based  upon 
the  contributory  values,  and  are  allowed  in  general  average. 
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PART  Y. 
THE  COXTRIBUTIOX. 

The  method  of  ascertaining  the  amounts  to  be  made  good. 

As  the  principles  governing  the  amount  of  the  contri- 
bution and  those  regulating  the  contributory  values  are 
the  same,  the  chapters  upon  these  several  subjects  may 
be  considered  in  connection  as  reflecting  light,  one  upon 
the  other. 

General  average  contribution  seeks  to  restore  to  one 
whose  property  has  been  sacrificed  for  the  common  good, 
that  which  has  been  so  lost  to  him. 

Theoretically,  contribution  is  due  for  the  entire  loss 
caused  by  the  sacrifice ;  practically,  the  rule  is  subject 
to  many  modifications  and  limitations. 

Contribution  is  generally  due  for  all  the  direct  conse- 
quences of  the  sacrifice,^  and  the  amount  to  be  allowed  is 

'  Sage  t'.  Middleton  Ins.  Co  ,  1  Conn.  339  (1814).  Baldwin,  J.,  said :  "  It 
*'  seems  to  be  tacitly  understood  in  the  business  of  insurance  that  in- 
**  visible,  uncertain  and  coigectural  damages  are  never  the  subjects  of 
'*  remuneration.  The  wear  and  tear  of  a  ship  that  weathers  a  storm  in 
"  safety  may  greatly  lessen  her  value  and  yet  not  be  the  subject  of  re- 
**  pair  or  remuneration  by  the  underwriter.  So  a  sliip  stranded  and  got 
•*  off*  may  be  strained  and  the'reby  become  less  valuable;  yet,  I  appro- 
**  heud,  the  injury  is  not  the  subject  of  adjustment  unless  it  is  of  a 
"  nature  capable  of  repair  in  the  ordinary  course  of  such  business,  and 
"  the  loss  must  he  ascertained  by  the  actual  cost  of  such  repairs,  with 
''  such  deductions  as  custom  has  established.  In  this  case  the  ii^ur>' 
''  complained  of,  by  straining,  is  of  such  a  nature  that  it  is  not  preteudeil 
**  that  it  could  be  repaired  otherwise  than  by  rebuilding  the  ship,  and 
•*  because  it  is  in*eparable  compensation  in  danmges  is  claimed.  The 
*'  allowance  of  such  a  claim  would  open  the  door  to  infinite  fraud,  im- 
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usually  the    value   of  such  property  at  the    moment  of 

"  position  and  uncertainty,  and  end  in  the  destruction  of  all  that  ih 
"  valuable  in  insurance.  I  am  clearly  of  the  opinion  that  this  item  in 
"  the  damages  is  unprecedented,  improper,  and  that  it  ought  not  to  be 
"  aUowed." 

In  Peele  r.  Suffolk  Ins.  Co.,  7  Pick.  (24  Mass.)  254.  Parker,  C.  J., 
said :  "  The  mode  of  computation  taken  by  the  jury  to  raise  the  expense 
'*  of  repairing  up  to  fifty  per  cent,  of  the  value  of  the  vessel,  particu- 
*'  larly  in  assuming  a  large  sum  arbitrarily  for  the  straining  and  weaken  - 
'*  ing  of  the  ship,  after  all  expenses  of  repairs  were  allowed,  is  of  very 
"  questionable  character,  and  has  been  expressly  disavowed  in  the  re- 
"  Kpectable  Court  of  a  neighboring  State.    (Sage  r.  Middleton,  Ibid). 

**  Indeed  we  cannot  but  think  there  has  been  a  straining  of  the  cause 
"  as  well  as  of  the  vessel  in  order  to  charge  the  underwriter  " 

In  Giles  r.  Eagle  Ins.  Co.,  2  Metcalf,  140.  Putnam,  J.,  said :  "  The 
"  most  material  subject  of  inquiry  is  the  item  for  damage  of  hogging 
"  and  strain,  $835. 

"  The  facts  relating  to  this  claim  are  that  the  plaintiffs  repaired  the 
*"  f^rhooner  in  Nov.,  1837,  to  the  extent  of  making  her  seaworthy,  and 
*'  she  has  been  constantly  employed,  and  has  performed  her  voyages 
*'  well,  and  is  insured  at  the  same  premium  and  at  the  same  valuation 
"  81  nee  as  she  was  before  she  received  the  damage.  But  the  plaintiffs 
**had  a  survey  called,  after  she  was  thus  repaired,  to  estimate  tlie 
"  damage  which  had  not  been  repaired,  and  it  was  found  that  the  whole 
"  body  of  the  schooner  was  injured ;  that  some  of  the  timbers  were 
"  lifted ;  some  of  her  treenails  started,  and  that  the  injury  from  the 
"  strain  and  hogging  could  not  be  perfectly  repaired  except  by  rebuild- 
"ing  her  that  the  hogging  remained  after  the  repairs,  and  that  it 
*•  affects  not  only  the  beauty  but  also  the  strength  of  the  vessel.  And 
**  the  damage  from  the  hogging  and  the  strain  was  estimated  from  $800 
•*  to  $1,000. 

*'  It  is  contended  for  the  defendants  that  this  is  an  imaginary  damage 
**  for  which  they  are  not  responsible,  and  that  no  such  charge  has  hen*- 
*'  tofore  been  allowed  in  the  law  of  insurance.    (Sage  v.  Middleton. 
•  Feele  r.  Suffolk  Ins.  Co.) 

"  The  case  is  not  without  its  difficulties ;  the  assured  cannot  be  per- 
**  Diitt'Cd  to  claim  for  unseen  and  imaginary  damages  for  there  can  he 
'*  no  standard  to  measure  the  correctness  of  the  estimate,  and  the  result 
**  would  frequently  l)e  an  allowance  against  the  insurers  commensurate 
"  with  the  want.9  to  make  up  a  total  loss  wherewith  to  cliarge  the  un- 
"  der^vr iters. 

"  But  in  the  case  before  us,  in  consequence  of  the  damage  witliin  thr 
**  perils  of  the  policy,  some  of  the  timbers  have  been  lifted,  and  a  vessti 
'*  that  is  found  to  have  been  of  the  first  class,  is  left,  after  her  repairs, 
*'  so  much  misshapen  as  essentially  to  affect  her  value.  There  is  no 
"  room  for  mistake  about  the  main  fact,  she  is  obviously  so  much 
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sacrifice,  considering  its  condition  or  state  of  service  at 
the  time.* 


''  bogged  as  not  to  be  perfectly  repaired  unless  by  rebuilding  her.  She 
''has  been  made  seaworthy » but  it  is  in  evidence  that  she  is  not  so  stroDK 
**  as  she  would  be  if  she  were  as  straight  as  she  was  built. 

**  Now,  the  assured  is  entitled  to  an  indemnity.  If  an  insuraoce 
**  should  be  obtained  upon  the  schooner,  as  she  now  is,  and  a  damage 
"  should  happen  to  her,  all  that  could  be  required  of  them  would  be  to 
**  put  her  in  as  good  a  state  and  condition  as  when  the  policy  was  made. 
"  It  could  not,  on  any  principle  of  indemnity,  be  required  that  she 
"  should  be  put  in  a  better  shape  and  condition.  Here,  at  the  time  of 
"  the  insurance,  this  schoonei  was  of  the  first  clasA.  By  the  perils  of 
**  the  sea  she  has  received  an  ipjury  obvious  to  the  eye,  and  essentially 
**  affecting  and  diminishing  her  value ;  how  can  it  be  said  that  the 
*'  plaintiffs  are  indcmniiied  if  compensation  should  not  be  made  for  this 
*' damage  f 
*'  We  do  not  intend  to  shake  the  doctrine,  which  we  have  recognized, 
touching  theoretical  or  imaginary  strains.  It  may  be,  theoretically 
speaking,  that  whenever  a  ship  takes  the  ground  all  lier  timbers,  from 
the  keel  to  the  waterways,  must,  of  necessity,  be  in  some  degree  dis- 
**  jointed. 

'*  But  this  is  not  such  a  case.  Here  the  damage  is  actual,  visible  and 
*'  tangible ;  and  if  this  vessel  should  hereafter  take  the  ground  or  en- 
**  counter  extraordinary  seap,  it  is  not  to  be  expected  that  she  would 
**  stand  the  shock  as  well  as  if  her  timbers  had  not  been  lifted  and  dis- 
**  jointed.  In  the  present  instance  it  is  to  be  observed  that  there  is  no 
"  evidence  of  any  design  to  make  up  a  case  or  to  strain  a  point  with  a 
**  view  to  a  certain  result.  But  the  claim  is  put  forth  and  proved  as  a 
"  real  damage  from  the  injury  sustained  within  the  perils  of  the  policy. 
"  and  is. to  be  allowed." 

1  In  Teetzman  v.  Clamageran,  2  L.,  R.  197  [1  La.,  R.828]  (1830),  claim 
was  made  for  masts  cut  away  in  a  state  of  wreck.  In  allowing  contri- 
bution. Porter,  J.  said,  "  The  next  inquiry  in  this  case  is,  what  was  sac- 
"  rificed.  Not  sound  masts  certainly,  for  before  they  were  cut  awaj*, 
''  for  the  general  safety,  or  even  before  a  determination  waa  taken  to 
•*  cut  them  away,  they  had  been  broken  by  tlie  tempest.  In  the 
''  situation  they  were  at  the  time  the  rigging  was  cut  and  they  were 
"  got  clear  of,  ihey  would  have  been  the  subject  of  particular  average. 
"  Any  iDJury  they  sustained  previous  to  the  time  they  were  sacrificed 
"  for  the  general  benefit,  cannot  be  the  subiect  of  contribution,  for 
"  that  injur}'  was  not  voluntarily  incurred  for  the  benefit  of  all.*" 

*'  Compensation  should  be  made  to  the  amount  of  the  loss  sustained, 
**  and  that  amount  was  their  value  at  the  time  they  were  separated 
"  from  the  vessel." 


« 
« 
it 
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III  ascertaining  the  value  to  be  made  good,  no  regard 
is  |)aid  to  the  peril  existing  at  the  time  of  sacrifice,  a^ 
the  chances  of  safety  were  equally  good  for  all  parts  of 
the  adventure.  Where  the  property  cast  away  wouhl, 
probably,  have  been  saved,  it  is  entitled  to  the  benefit  of 
this  presumption,  and  to  an  allowance  of  value  based 
thereon. 

Where  sacrifices  are  made  in  good  faith  and  the  ad-, 
venture  escapes  the  threatened  peril,  in  whole  or  in  part, 
contribation  may  be  due,  and  it  is  not  necessary  to  con- 
nect siicrifice  and  relief  as  cause  and  effect.  If  safetv  is 
ill  any  degree  secured,  it  is  presumably  owing  to  the 
etlorts  made  for  that  purpose.^ 

'  **  Wlieii  contribution  is  refused,  because  the  tiling,  wliose  loss  is  an- 
*•  licipatecl  by  tlie  nuisterV  act,  is  already  in  danger  of  destruction,  it  is 
"  to  Ik*  renienil>ered  tliat  the  thinf^s  saved  wei-e  in  equal  dauj?er."  The 
••  JJnitus,"  Buraard  r.  Adams,  10  How.,  270  (1850). 

VAiiht  hundred  Bales  of  Cotton,  8  Bhitch,  227  (1871).  Woodrutl',  J., 
speak infr  of  the  value  to  be  allowed  to  ship  in  case  of  a  voluntary  strand- 
ing, said :  "  Tlie  true  rule  on  tliis  subject  is  to  take  the  value  of  tlie 
**  ship  as  she  was  when  tlie  straudiuK  w^as  determined  upon,  assuming, 
"  of  course,  for  the  purpose  of  the  estimate  that  she  was  then  safe.  In 
**  her  condition  of  peril  it  might  be  said  she  bad  no  real  value,  but  her 
'*  then  pei-il  is  not  to  be  ttiken  into  view.  This  rule  would  make  all  just 
**  allowance  for  deterioraticm  on  tlie  voyage  however  caused,  and  is  the 
**  whole  extent  of  the  actual  or  theoretical  sacrifice  or  loss  by  the  owners 
*'  for  the  common  benetit ;  and  where  the  proof  of  value  relates  to  some 
*•  prior  period,  as  at  her  port  of  deparature  on  that  or  any  jnior  voyage, 
"  it  would  be  proper  to  make  just  allowance  for  deterioration.''  And 
see  Kogers  r.  Mechanics'  Ins.  Co.,  2  Story,  173  (1843). 

'-  The  "  Nathaniel  Hooper,"  (3  Sunmer,  542),  was  accidentally  stranded, 
and  after  an  unsuccessful  jettison  of  a  large  quantity  of  sugar  for  the 
purpose  of  getting  her  oft*,  was  abandoned  by  the  master  and  crew ; 
the  ship  afterwards  floated  and  w^as  picked  up  and  brought  into  port. 
Mr.  .Justice  Story  said:  "In  respect  to  the  jettison  of  the  cargo,  it  is 
**  clear  that  it  constitutes  a  case  of  general  average  to  be  borne  by  the 
•*  Jiliip,  freight  and  cargo  tdtimntebj  saced.''^ 
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Property  sacrificed  is  regarded  as  still  on  board  subject 
to  all  the  vicissitudes  and  perils  of  the  voyage  and  liable 
to  loss  or  misfortune  in  common  with  the  rest  of  the 
adventure.  Hence,  the  right  to  allowance  may  be 
destroyed,  in  whole  or  in  part,  by  subsequent  events/ 
Hence  the  liability  to  contribute  to  present  or  subse- 
quent general  average  upon  the  value  made  good.^ 

The  right  of  contribution  depending  upon  final  safety 
the  allowance  is  jeopardized  by  subsequent  perils,  and 
liable  to  contribute  if  preserved  therefrom. 

^  The  masts,  spars,  rigging  and  sails  of  a  vessel  at  sea  wei'e  carried 
away  by  the  violence  of  the  weather,  and,  after  hanging  by  the  vessel's 
side  for  half  an  hour,  were  cut  loose  for  the  preservation  of  the  vessel 
and  cargo.  Afterward,  being  met  by  another  ship,  part  of  the  cargo 
was  taken  out  of  tlie  wrecked  vessel,  laden  on  boiu*d  of  the  other  and 
brought  into  port,  the  wreck  being  left. 

A  salvage  of  one-third  of  the  cargo  was  decreed  the  salvore.  It  was 
held  that  the  owner  of  the  cargo  saved  was  not  Uable  to  the  owner  of 
vessel  lost  for  contribution  to  the  loss  of  the  masts,  &c. 

The  Court  said :  **  The  plaintiffs  are  not  entitled  to  contribution  upon 
*'  the  facts  reported.  Here  was  no  deUberate  act  done  for  the  preserva- 
"  tion  of  the  whole,  except  the  separating  the  masts  and  rigging  from 
**  the  hull  after  they  were  carried  overboard  by  the  violence  of  the 
*'  weather.  At  the  utmost,  all  that  th§  plaintiffs  could  claim  would  he 
"  a  contribution  proportioned  to  their  value  when  thus  hanging  by  the 
"  side  of  the  vessel.  But,  in  fact,  the  cargo  has  been  held  already  to 
"  pay  a  salvage  to  another  vessel,  which  was  the  means  of  finally  saving 
"  it  to  its  owners."    Nickerson  v.  Tyson,  8  Mass..  466  (1812). 

This  case,  so  far  as  it  decides  anything,  decides  that  vesseVs  material, 
rut  away  in  a  state  of  wreck,  may  be,  to  the  extent  of  its  value  as  wreck, 
entitled  to  contribution  (Supra,  p.  175),  But,  said  the  Court,  this  sacritice 
w^as  not  the  means  of  saving  the  cargv),  which  owed  its  safety  to  the 
salvors,  and  the  salvage  paid  them.  Tlie  case  says,  "  the  wreck  beintj 
lefty^^  and  the  better  reason  for  the  denial  of  the  claim  is  that  the  ship- 
owner was  no  loser  by  the  cutting  away,  &a  the  spars,  if  left  attached 
to  the  ship,  would  have  shared  its  fate  by  abandonment  (Supra,  p.  10). 
and  compare  Scudder  v,  Bradford,  14  Pick.,  13  (1833).  See  also  in  this 
connection  the  case  of  the  "  Nathaniel  Hooper,"  3  Sumner,  543.  (Supra. 
465).  The  Brig  "Anna,"  r.  Sanchez.  Post,  and  Hubbell  v.  The  Great 
Western  Ins.  Co. 

*'  **  It  is  a  general  rule  that  the  goods  or  articles  sacrificed  and  allowed 
*'  for,  are  made  to  contribute  in  common  with  those  saved."    Lee  r. 
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The  payment  is  conditional,  being  so  to  speak,  held  in 
trust,  subject  to  the  future  contingcnicies  of  the  voyage. 


AUoicance  to  Shij) — '*  New  for  OldJ' 

Where  the  injuries  of  the  vessel  are  repaired  or 
replaced,  the  cost  of  the  reparation  may,  in  the  absence 
of  fraud,  form  a  satisfactory  measure  of  the  damage.^  But 
if  the  entire  cost  of  this  replacement  is  made  good  the 
shipowner  would  generally  be  a  gainer  thereby,  through 
the  substitution  of  new  material  for  old. 

The  hull  and  appurtenances  of  a  shiji  are  subject  in 
a  varying  degree  to  the  influences  of  time  and  service. 
In  the  natural  course  of  nature  these  materials  decay 
and  become  useless.  To  replace  old  spars  with  new,  to 
jdve  new  sails  or  rigging  for  that  partly  worn  is  entirely 
foreign  to  the  principles  of  contribution,  which  seek  to 
restore  a  loss,  not  to  bestow  a  benefit. 

Hence,  the  universal  rule  of  allowing  only  such  pro- 
portion of  the  cost  of  repairs  as  will  equal  the  actual 
value  of  the  article  sacrificed. 

Griniiell,  5  Dner,  431  (185fi).  Gillet  r.  Ellis,  11  111.,  579  (1860).  Rogers  r. 
Mechanic's  Ins.  Co.,  1  Story,  003.    2  Ibid,  173, 

»  See  Nelson  r.  Belmont,  5  Daer,  310. 

*'  The  charges  for  reparations  made  to  the  vessel  subseciuently,  may 
'*  properly  be  referred  to  as  a  means  of  measming  the  actual  value  of 
"her  injuries  sustained  for  the  common  benefit."  The  **Ann  I). 
Richar«lson,"  Abbotts  Ad.,  501  (1849). 

Kf ferriiig  to  damages  to  ship's  material  in  floating  a  stranded  shi]). 
Judge  Marvin  said,  ''If  the  ship  being  actually  lost,  the  blocks,  falls, 
•*  ropes  or  other  parts  of  the  ship  are  lost  or  damaged  in  getting  out  the 
*•  cargo,  such  loss  or  damage,  estimated  with  reference  to  the  actual 
"  value  of  the  articles  as  detached  material,  ought  to  be  made  good  to 
"  the  ship  by  the  cargo  saved."  The  "  Ocean  Star,"  U.  S.  I).  Ct.  of 
Floridii,  1861. 


468  GENEEAL  AVERAGE. 

In  the  United  States  this  deduction  is  usually  one- 
third,  and  is  made  from  Ihe  cost  of  labor  and  material, 
and  in  practice  also  from  the  incidental  expenses  con- 
nected with  the  repairs,  as  towage  to  dock,  dock  dues, 
etc.^ 

The  only  exception  to  this  rule  of  deduction  is  made 
in  ihe  case  of  anchors  which  are  admitted  at  their  full 
value,  except  where  they  are  wood-stocked,  when  the 
stock  only  is  subject  to  the  deduction. 

In  practice  no  deduction  is  made  from  the  cost  of  new 
ropes  or  sails  sacrificed,  i.  e.,  if  brought  fresh  from  the 
store-house  of  the  ship,  and  unbent  or  used  directly  in 
such  a  way  as  to  entitle  to  allowance.  But  if  they  are 
put  to  their  customary  use,  and  are  tlien  sacrificed,  the^ 
allowance  is  subject  to  the  usual  deduction.**^ 

*  Til  is  last  application  of  the  rule  is,  however,  entirely  opposed  to  the 
decision  of  Judge  Story  in  Potter  v.  Ocean  Ins.  Co.  (3  Sumner,  p.  4-\ 
1837,  and  see  the  **  Star  of  Hope,"  9  Wall.,  208, 1809),  where  it  was  held 
that  the  deduction  wtis  only  to  be  made  from  the  labor  and  materials 
employed  in  the  repairs,  and  from  the  cost  of  new  articles  purchased  in 
place  of  those  which  were  lost  or  destroyed,  and  not  from  the  incidcDtal 
expenses  incurred  in  making  the  repairs,  which  do  not  in  any  way  en- 
hance the  value  of  the  ship,  as  the  cost  of  towing  the  vessel  to  and  fn»ni 
the  dock. 

*^  This  applies  not  only  in  general  average  as  a  charge  against  the 
cargo  and  insurers  of  cargo,  but  as  also  against  the  underwriters  on 
hull,  though  directly  contrary  to  the  terms  of  the  policy,  which  admit  of 
no  such  distinction.  We  are  not  aware  that  this  point  has  ever  been 
decided  by  the  courts ;  but  it  would  seem  to  be  «llowed  without  com- 
ment ;  probably  from  a  sense  of  the  justice  of  the  claim. 

The  one-third  new  for  old  is  to  be  deducted  without  regard  to  the  age 
of  the  vess(»l,  or  whether  new  or  upon  her  first  voyage.  Dunham  r. 
Com.  Ins.  Co.,  11  Johns  C,  315  (1814).  1  Cowen,  265.  The  nde  in  ad- 
justing average  los-^^es  upon  ships  insured,  by  which  one-thinl  of  the  cost 
of  new  materials  is  deducted  on  account  of  the  difference  between  them 
and  those  lost,  is  general,  and  applies  to  the  case  of  a  ship  entirely  new 
i»  well  as  others.  Nickel  v,  Maine  F.  and  M.  Ins.  Co.,  11  Mass.,  3ow* 
(1814).  Sewall  r.  U.  S.  Ins.  Co.,  11  Pick.,  90  (1831).  Kerr  r.  Quaker 
City  Ins.  Co.,  33  Mo.,  160  (1962).    Walljice  r.  Ohio  Ins.  Co.,  4  Ohio,  e3"» 
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The  deduction  of  "  new  for  old,"  from  metal  sheathinp, 
is  legally  one-llnrd,^  and  this  is  the  general  practice. 

In  Philadelphia  hawsers  or  ropes,  fresh  from  the  store- 
room and  never  uncoiled,  are  allowed  for  their  full  value 
in  general  or  particular  average.  Copper,  when  to  be 
contributed  for,  is  subject  to  the  deduction  of  two  and 
one-half  per  cent,  for  each  month  during  which  the  old 
copper  had  been  in  use. 

The  value  of  the  old  material  is  deducted  from  the 
gross  cost  of  repair,  except  when  the  new  articles  are 
paid  for  in  full,  save  in  Philadelphia^  where  a  contrary  rule 
prevails,  the  deduction  being  made  from  the  net  cost.' 

Mr.  Phillips^  considers  that  no  **  thirds"  should  be 
deducted  from  the  enhanced  cost  of  repairs  at  a  port  of 
refuge,  by  reason  of  a  bottomry  premium.  We  can  see 
no  merit  in  the  distinction  ;  the  bottomry  premium  being 

(1829).  Perry  i\  Same,  5  lb.,  309  (1832).  No  deduction  of  new  for  old 
1%  made,  however,  where  the  vessel  never  comes  into  tlie  possession  of 
the  owners,  contra  if  this  occurs  from  his  fault  or  neglect.  Humphreys 
r.  Union  Ins.  Co.,  3  Mason,  429  (1824). 

New  articles,  such  as  chaits,  fittings,  ensigns,  &c.,  are  subject  to  the 
deduction  of  one-third  off  for  new.  Hathaway  r.  Sun  Jus.  Co.,  8 
Bosworth,  33(1861). 

Where  the  sacrifice  of  a  mast  was  made,  the  one-third  new  for  old 
was  deducted  from  the  cost  of  the  new  mast,  less  the  proceeds  of  the 
old  material  first  deducted.  Eager  r.  Atlas  Ins.  Co.,  14  Pick.,  141 
(1833).  Brooks  r.  Onental  Ins.  Co.,  7  Pick.,  258  (1828),  and  one-third  is 
taken  off  the  cost  of  an  iron  strap  for  a  dead- eye. 

»  In  Brmes  r.  Nat.  Ins.  Co..  1  Cowen,  265  (1823),  the  rule  of  "  thirds'' 
was  applied  to  copper  sheathing. 

2  And  see  the  same  application  in  Hanse  i\  X.  O.  M.  and  F.  Ins.  Co., 
10  Louis.,  1  0.  S. ;  5  Louis.,  397  N.  S.  (1830). 

3  Phillips,  J  1433. 
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quite  as  much  a  part  of  the  cost  of  repair  as  an  increase 
owing  to  advance  in  the  wages  of  mechanics  or  the  cost 
of  the  material.  This  latter  view  was  held  by  the  Su- 
preme Court  of  Mass.,'  and  in  practice  no  such  distinc- 
tion exists. 

While  the  necessity  of  some  established  and  practical 
rule  is  apparent ;  this  rule  of  thirds  is  admittedly  a  crude 
device,  ill  adapted  to  work  justice,  applied  as  it  is,  re- 
gardless of  the  age  or  condition  of  service  ol  the  material 
sacrificed. 

The  marked  increase  of  iron  vessels  will,  undoubtedly 
force  a  modification  in  this  respect,^  and  probably  induce 
the  adoption  of  a  "  sliding  scale,"  somewhat  similar  to 
the  metal  clause  in  hull  policies.^ 

Where  the  vessel  is  voluntarily  stranded  and  becomes 
a  wreck,  the  amount  for  w^hich  contribution  is  due  is  as- 
certained by  deducting  from  her  estimated  value  before 
the  stranding  (having  regard  to  her  condition  of  service, 
and  the  injuries  then  received),  the  proceeds  of  the 
wreck  and  appurtenances. 

J  Orrock  v.  Commonwealth  Ins.  Co.,  31  Pick.,  456  (1839). 

2  In  Liverpool  exception  has  been  taken  to  the  nile  of  declnctinpom*- 
tliird  from  the  cost  of  repairs  to  iron  ships.  No  deduction  is  made  for 
tlie  first  eighti'cn  months,  and  iron  vessels,  it  is  urgred,  are,  for  many 
years,  so  little  the  worst  for  wear  that  tlie  plates  exhibit  veiy  iriflin^. 
if  any,  diminution  in  thickness.  The  inconsistency  of  tlie  present  system 
is  shown  by  the  fact  that  if  a  plate  has  been  bent  from  an  accident,  and 
is  removed,  straightened  and  put  back  again  in  it«  place,  no  nnluction  is 
made  from  the  cost ;  wliereas  if  tlie  plate  is  broken  and  a  new  one  sub- 
stituted, one-third  of  the  cost  including  the  wage.**  is  charged  to  th«* 
owner. 

3  "  Which  provides  tliat  a  deduction  of  one- fortieth  from  the  ex|)eiis4' 
of  repairing  or  replacing  the  metal  sheathing,  or  any  part  thereof  (after 
li;*st  deducting  the  value  of  the  old  metal  and  nails),  shall  \ye  made  for 
every  month  since  the  vessel  was  last  sheathed,  until  the  expiration  of 
forty  months,  after  which  time  the  cost  of  remetaling  or  repairing  the 
same,  shall  be  wholly  borne  by  the  assured." 


M 
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Where  the  vessel  is  floated  and  repaired,  the  cost  of 
the  repair,  subject  to  the  usual  deduction,  is  made  good. 

In  Gray  r.  Wain,  2  S.  &  R.,  239  (1806),  the  ship  was  voluntarily 
Btraoded  at  St.  Felipe,  was  afterwards  got  otf  and  tioated  into  Algesiras 
where  she  was  found  incapable  of  repair,  and  waH  sold  for  f  4,200,  the 
whole  of  which  (except  $200)  was  absorbed  in  expenses.    It  was  shown 
that  her  value  when  she  sailed  from  Philadelphia,  was  $15,000;  but  it 
appeared  from  the  testimony  that  at  Gibraltar,  she  could  not  have  l>een 
sold  for  more  than  $6,000  to  $8,000.    Judge  Yates,  in  the  Court  below% 
charged  the  jury  **  that  the  value  of  the  vessel  was  to  be  estimated  ac- 
•*  cording  to  what  she  was  worth  when  she  sailed  from  her  port  of  depar- 
*'  ture,  making  a  reasonable  allowance  for  any  deterioration  s}ie  might 
'*  have  suffered  by  wear  and  tear,  up  to  the  time  when  the  loss  took 
"place."    Under  this  direction,  the  jury  found  her  value  to  be  $12,000. 
Tilghman,  Ch.  J.,  said,  "  The  jury  under  the  charge  of  the  judge,  esli- 
**  mated  the  ship  at  her  value  when  she  commenced  the  voyage,  deduct - 
"ing  one-fifth  for  wear  and  tear,  etc.    To  this  the  defendant  objects, 
and  says  that  the  estimates  should  have  been  the  price  that  the  ship 
would  have  brought  at  Algesira^.    In  case  of  a  jettison,  the  rule  is 
"  now  fixed  that  the  goods  thrown  overboard  shall  be  valued  at  the 
"price  they  would  have  been  worth  at  the  port  of  delivery.    This  is  a 
"just  estimate  because  it  puts  the  owners  of  the  lost  goods  ui)on  the 
"same  footing  with  the  owners  of  those  which  were  saved,  and  it  has 
"  the  advantiige  of  being  easily  reduced  to  practice ;  the  price  actually 
"brought  by  the  goods  saved,  at  the  port  of  delivery,  serving  as  a 
"standard  for  those  which  were  lost.    But  the  case  i^  different  where 
"  the  contribution  is  to  be  made  for  a  lost  ship ;  we  have  no  such  stand- 
"ard  then  by  which  the  value  can  be  regulated.    The  object  of  contri- 
"bution  being  to  make  good  the  actual  loss,  the  rule  to  be  adopted 
"  should  l>e  such  as  will  most  probably  ascertain  the  actual  loss.    All 
"agree  in  saying  that  the  loss  is  the  value  of  the  ship  at  the  moment 
"preceeding  the  loss.    But  what  is  that  value,  and  how  is  it  to  Im5 
"ascertained?    The  defendant  contends  that  it  is  the  sum  the  ship 
"  would  have  sold  for  at  Algesiras  or  Gibraltar,  and  insists  upon  the 
"  impropriety  of  valuing  the  goods  by  one  rule  and  the  ship  by  another. 
"But  the  same  reason  does  not  hold  for  the  valuation  of  the  goods  and 
"  the  ship." 

**  The  goods  are  intended  to  be  sold  at  the  port  of  destination,  and 
"  being  selected  for  that  market  may  be  supposed  in  general  to  fetch  a 
"  goo4l  price  there.  Not  so  the  ship  which  in  many  cases  delivers  her 
"  cargo  and  returns  to  the  place  where  the  voyage  originated,  hei- 
**  owners  having  no  intention  to  sell  her  at  the  port  of  delivery,  which 
*'  they  may  have  known  to  be  no  market  for  ships."' 

"  It  would  seem  more  just,  therefore,  to  value  the  ship  at  the  price 
"  she  would  have  borne  at  the  place  where  the  voyage  commenced,  de- 
"  ducting  the  expense  of  carrying  lier  there.    It  is  impossible  to  come 
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Ill  all  cases,  the  injury  by  sea  peril  received  prior  to  the 
stranding,  must  be  deducted. 

"  at  this  exactly  in  any  instance,  and  yet  it  is  desirable  to  have  a  riilt* 
"  calculated  to  do  justice  in  general.  In  eases  where  the  ship  has 
**  suffered  a  fj^e&ter  deterioration  than  the  usual  wear  and  tear  of  a 
**  voyage  across  the  Atlantic,  it  has  been  supposed  by  some  that  a  de- 
"  duction  of  one-fifth  from  her  value  at  the  time  of  commencing  tlw 
**  voyaKe  would  do  justice.  (Leavenworth  r.  Delafield).  This  is  the  rule 
"  in  New  York,  and  the  jury  adopted  it  in  the  present  case.  I  am  the 
"  more  inclined  to  be  satisfied  with  it  as  it  is  more  equitable,  more  wt- 
"  tain  and  less  liable  to  accidental  fluctuation  than  the  rule  con  tended 
"  for  by  the  defendant.  *  •  •  Finding  no  certain  rule  on  thesnb- 
*' ject,  and  rtot  perceiving  that  any  which  has  been  proposed  is  better 
"  calculated  to  do  justice  than  that  which  has  been  recommended  l»v 
*'  the  judge  who  tried  this  cause,  I  agree  with  him  in  opinion,  and  am 
•*  therefore  against  a  new  trial."  Yates,  J.,  said,  "  I  can  never  subscrilM^ 
"  to  the  defendants^  doctrine  that  the  place  where  the  voluntary  strand- 
"  ing  happened  can  fonn  the  principle  of  decision  in  the  estimate. 
**  If  it  took  place  on  a  desert  island  or  at  Otaheite,  where  no  trade 
"  from  foreign  countiies  is  carried  on,  such  a  rule  would  be  pregnant 
**  with  injustice ;  nor  should  I  deem  Gibraltar  a  proper  place  under  tlie 
•*  circumstances  of  the  present  case,  in  order  to  obtain  the  value  of  tlie 
**  Apollo  there,  because  it  was  shown  in  evidence  that  although  slio 
"  would  have  commanded  between  .?<7,000  or  $8,000  in  that  port,  she 
*'  was  worth,  in  truth,  much  more.  It  was  a  port  of  deep  sj)e<'ulatioii. 
"  where  vessels  were  sacrificed  when  sold.  I  adiiere  to  the  principle  1 
"  laid  down  on  the  trial,  that  she  should  be  estimated  at  a  fair  price. 
"  such  as  she  would  have  brought  in  an  appropriate  place  where  the 
**  American  character  of  shipping  was  duly  apprechit'^d,  in  the  state 
"  wherein  she  floated  immediately  before  she  was  run  asliore.  If  her 
"  hull,  sails  or  rigging  had  been  deteriorated  by  storms  or  by  wear  and 
"  tear,  she  was  not  to  be  estimated  at  the  sum  she  would  have  ocmi- 
**  mauded  when  she  sailed  from  the  first  port  on  her  voyage.  I  still 
"  think  that  is  the  only  practical  rule  which  can  meet  the  real  equit?-  of 
'*  sucli  cjises,  *  •  and  that  the  principle  on  which  gowls  are  valmnl 
".which  have  been  sent  abroad  for  sjile  di fleers  essentially  from  the  eax' 
"  of  a  carrying  ship  whose  return  to  her  onginal  port  may  be  fairly  <'nl- 
**  culated  in  ordinary  cases." 

The  Mutual  Safety  Ins.  Co.  r.  Cargo  of  Ship  "George,''  Olcott's  K.. 
157  (1845).  'J'he  ship  "  George,"  wliile  on  a  voyage  from  New  Orleans 
to  Trieste,  sprung  a  leak,  and  was  voluntarily  run  ashore,  becoming  a 
total  loss.  Betts,  J.,  said :  "  In  respect  to  the  valuation  of  the  ship,  a> 
**  she  is  to  contribute  and  be  contributed  for  at  her  value  at  the  port  of 
"  departure,  with  a  proper  allowance  to  cover  the  deterioration  at  the 
*'  time  of  her  loss;  how  are  these  particulars  to  be  aBcertamed  ? 
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A  vessel  is  seblom  intentionally  run  aground  unless 
she  has  previously  sustained  considerable  injury.  Where, 
lur  example,  the  vessel  has  sprung  a  leak,  is  dismasted 
or  is  on  tire,  the  loss  l>v  these  causes  must  be  ascertained 
and  deducted,  as  only  the  loss  occasioned  by  the  strand- 
ing, is  entitled  to  contribution. 

"  Upon  the  assuiiij)tion  tliiit  it  beloripa  to  the  Court  to  prcsciilM*  tlie 
"meanB  by  which  tlie  value  is  to  be  determined,  tlie  policy  nii^ht, 
"  perhaps,  be  safely  adopted  as  a  more  reliable  approximation  to  the 
"  value  than  the  report  of  surveyors  or  the  estimate  of  casual  observers 
"  or  appraisers.  *  *  *  *  Itisuo  more  arbitrary  to  declare  such  a 
"  valuation  to  be  that  on  w  hich  the  average  shall  be  estimated  than  to 
"  direct  one-fifth  or  one-half  to  be  deducted  from  the  proved  value  at 
"  the  commencement  of  the  voyage  to  determine  the  worth  of  the  ves- 
**  sel  at  the  time  of  her  destruction.  In  view  of  the  vagueness  and  want 
"  of  uniformity  in  fixing  the  contributory  value  of  the  property  subject 
•*to  general  average  with  which  the  Courts  and  text- writers  have 
*'  always  been  embarrassed,  the  fii-st  order  in  this  case  adopted  the 
'*  valuation  in  the  policy  as  to  the  value  of  ship  and  freiglit.  •  •  * 
**  Yet,  I  am  not  satisfied  that  the  policy  can  be  received  as  more  than 
"  prima  facie  evidence  of  the  value  of  ship  and  freight,  admitting  it 
"  covers  no  more  than  her  naked  valuation,  if  admissable  to  that  extent, 
*'  bf^cause  the  parties  proceeded  against  in  this  action  are  not  parties  or 
"  priories  to  the  policies  on  the  ship  or  freiglit.  «  o  o  Proceednig 
*'  in  subordination  to  legal  rules  of  evidence,  no  less  so  in  cases  of  jet- 
•*  tison  than  in  privation  of  property  by  other  casualties,  the  party 
**  claiming  recompense  for  its  loss,  should  establish  its  value  by  the 
**  ordinary  modes  of  proof.  ©  «  o  And  I  accordingly  hold  that  the 
**  libellants  must  establish  before  the  adjuster,  by  legal  evidence,  the 
"  value  of  the  ship  at  the  time  of  the  disaster.  He  must  determine  that 
"  fact  by  due  proofs.  I  can  see  no  reason  to  varj'  the  rule  on  this  in- 
"  quiry,  or  to  assume  that  the  value  at  the  place  of  the  vessel  may  easily 
*'  l)e  proved,  whilst  it  must  be  impracticable  to  prove  it  at  the  place  of 
•*  her  loss.  Testimony,  for  aught  that  appears  in  this  case,  may  as  well 
"  be  furnislied  tending  to  show  the  degree  of  depreciation  of  value,  as 
"  to  detennine  its  state  when  the  voyage  commenced.  Tlie  rule  is,  that 
•*  a  reasonable  allowance  shall  be  made  for  wear  and  tear,  and  there 
"  would  manifestly  be  great  convenience  in  possessing  a  criterion  which 
**  should  infallibly  fix  that  amount ;  but  without  the  support  of  notorious 
"  usage  and  custom  to  an  uniform  scale  of  depreciation  of  a  vessel  l»y 
*•  perfonning  the  whole  or  any  portion  of  her  voyage ;  it  must  be  slietr 
"  conjecture  with  the  Court  to  pronounce  that  the  abatement  of  oue- 
•*  fifth  or  one-half  or  any  other  aliquot  of  the  value  of  the  ship  when 
**  sound,  is  a  reasonable  measure  of  ils  worth  at  the  time  of  loss.    The 
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Questions  of  this  character  are  usually  the  subject  ot 
estimate  ;  but  a  careful  scrutiny  of  all  the  facts  of  the 
case  will  generally  enable  the  adjuster  to  distinguish  the 
accidental  from  the  voluntary  injury.^  Our  notes  will 
show  the  discrimination  applied  by  the  Courts  to  such 
cases.^ 

If  spars,  rigging,  etc.,  are  cut  awa}^  the  same  rule 
is  observed,  contribution  for  rigging,  etc.,  already  in- 
jured or  parted,  being  limited  to  the  value  remaining  at 
the  time  of  the  sacrifice.^ 

**  method  of  ascert<ainiiiff  tlie  value  of  the  ship  at  her  place  of  departure, 
"  and  that  whicli  governs  tlie  same  inquiry  at  tlie  peritnl  of  lier  loss. 
**  should  be  alike." 

1  See  Bond  r.  The  **  Superb,''  1  Wall.,  Jr.,  .355  (1849). 

2  Fowler  v.  Rathbones,  13  WaUaee,  102  (1870).  "  Wliei-e  no  watereiiters 
**  the  ship,  which  reaches  and  damages  the  cargo,  except  what  comes 
"  through  holes  cnt  in  the  bows  by  the  ice  previous  to  such  a  ca**  of 
"  stranding,  then  the  owners  of  the  cargo  are  not  entitled  to  be  allowed 
"  anything  for  the  damages  to  their  cargo  by  water  by  way  of  general 
"  average,  or  by  w^ay  of  reduction  of  the  ship-owner's  claim."  (And  s<^ 
Nelson  v,  Belmont,  5  Duer,  323  1856).  "  In  such  a  case  of  stranding  the 
"  ship-owners  are  entitled  to  recover  in  general  avei'age  only  those  ex- 
"  penses  which  were  caused  by  stranding  the  ship,  not  including  any 
**  occasioned  by  danuige  to  the  ship  through  the  swelling  of  the  car^o 
**  caused  by  water  which  entered  through  the  holes  in  the  Iwws,  but  if 
"  the  ship  was  also  injured  by  such  stranding,  and  b}'  lying  on  an  un- 
"  even  bottom,  her  owners  are  entitled  to  recover  Ihe  expenses  of  iv- 
"  pairing  such  injuries  by  way  of  general  average." 

Kogers  r.  Mechanic's  Ins.  Co.,  1  Story,  60S.  2  Ibid.,  173.  Referring  to 
blubber  which  had  been  jettisoned.  Story,  J.  said,  **  It  is  property,  and 
**  if  it  is  of  any— the  slightest  assignable  value,  and  is  sacrificed  for  tho 
"  common  benefit,  it  constitutes  a  claim  for  general  average.  It  is  said 
"  that  it  is  difficult  and  indeed  impracticable  to  ascertain  its  tnie  and 
"  exact  value  when  thrown  overboard." 

"  There  may  be  difficulty,  and  pt^rhaps  .an  impossibility  to  a^ertain 
"its  exact  and  minute  value,  for  we  have  no  means  of  weighing  it  in 
'*  scales  or  fixing  its  positive  price.  But  the  same  difficulty  occurs  in 
"  many  other  cases  of  insurance,  as  in  case  of  ii^ury  to  sails  or  rigginjr 
"  or  spars  by  tempest  or  by  cutting  them  away  in  cases  of  jettison ;  and 
**  yet  no  one  doubts  that  they  must  l>e  contributed  for  according  to  their 

3  Teetzman  r.  Clamagerau,  2  La.  R.,  197.  Rogers  r.  Mechanics'  Ins. 
Co.,  1  Story,  004.    Xickerson  r.  Tyson,  8  Mass.,  466. 
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The  owner  of  property  sacrificed  is  to  be  indemnijiedj 
not  that  his  property  or  its  value  is  to  be  restored  to 
Inin,  but  such  contribution  is  to  be  made  as  will  pLice 
him  in  the  position  he  would  have  occupied,  if  instead  of 
his  property,  his  neighbor's  goods  had  been  cast  away. 

This  is  the  fundamental  maxim  whose  application 
will  be  seen  in  every  rule  of  practice  or  principle  of  law. 

Where,  after  a  sacrifice,  the  adventure  is  rescued  from 
further  or  subsequent  peril  by  salvors,  the  allowance  is 
reduced  by  the  amount  of  salvage  for  which,  if  saved,  the 
jettisoned  property  would  have  been  liable. 

In  effecting  ships'  repairs,  after  a  sacrifice,  alterations 
are  sometimes  made  in  the  vessel's  rig,  or  a  change  is 
made  in  regard  to  some  of  her  appurtenances  or  fittings, 
as  where  wire  rigging  is  substituted  for  hemp.  In  such 
cases  the  allowance  in  general  average  is  necessarily  a 

"value,  ascertained  by  a.  jury  in  the  exercise  of  a  sound  discretion 
•*  upon  proper  evidence." 

"Suppose  tliat^ fruit  is  insured  and  the  vessel  has  alon;?  passage  in 

which,  by  ordinary  waste  and  decay,  it  must  suffer  some  deterioration 
"and  then  a  storm  occurs,  in  which  it  suffers  other  positive  damage 

and  iiyury  or  there  is  a  jettison  thereof,  how  are  we  to  ascertain 
"what  diminution  is  t(»  bo  attribited  to  natural  waste  and  decay,  and 

what  to  the  perils  of  the  seas ;  or  what  was  its  true  value  at  the  time 

of  the  jettison  ?  " 
There  can  be  no  positive  and  absolute  certainty.     The  most  that 
"can  be  done  is  to  ascertain  by  the  exercise  of  a  sound  judgement, 
"what,  under  all  the  circumstances,  may  reasonably  be  attributed  to 
"one  cause,  and  what  to  the  other." 

"  Absolute  certainty  in  cases  of  this  sort,  is  unattainable.  All  that 
"we  can  arrive  at,  is  by  an  approximation  thereto;  and  yet  no  man 
"ever  doubted  that  such  a  loss  must  bo  paid  for,  if  it  is  covered  by  tlie 
"  policy." 

The  value  of  a  vessel,  lost  nnder  such  circumstances  as  entitle  her  to 
contribution  in  general  average,  is  to  be  estimated  at  the  price  she  would 
have  borne  in  the  place  where  tlie  voyage  commenced,  deducting  thr 
expense  of  carrying  her  there,  and  making  a  reasonable  allowance  for 
any  deterioration  she  may  have  suffered  up  to  the  time  when  the  loss 
happened.  And  see  Gray  r.  Wain.,  2  S.  and  R.,  229,  Sup.  Ct.  Penn.  (1816). 
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matter  of  estimate,  and  may  be  greater  or  less  than  the 
cost  of  the  repairs. 

The  shipowner  being  entitled  to  the  value  of  the  effeds 
sacrificed,  liis  claim  is  not  affected  by  a  failure  to  repair, 
or  by  the  substitution  of  api>urtenances  of  one  kind  fur 
another.* 

If  the  allowance  for  hull  or  apparel  sacrificed  is  l)ase(l 
upon  the  estimated  value  of  the  property  at  the  time  of 
loss,  no  deduction,  as  of  '*  new  for  old,"  is  made;  as  the 
degree  of  wear  is  a  necessary  and  important  element  in 
the  estimate.  Only  where  the  cost  of  replacement  fonns 
the  basis  of  the  estimate  is  such  deduction  proper. 

Where  the  vessel  is  condemned  in  the  course  of  her 
voyage  as  unseaworthy  or  unworthy  of  repair,  it  may  he 
necessary  to  inquire  to  what  extent,  if  at  all,  the  volnn- 
tarv  sacrifices  were  the  occasion  of  such  condemnation. 

Such  cases  present  three  phases  : — 

1st.  Where  the  sacrifice  is  in  no  degree  the  cause  ol' 
the  condemnation  ;  in  which  case,  the  allowance  is  con- 
fined to  the  value  of  the  appurtenances  or  material  con- 
sidered in  relation  to  the  value  of  the  wreck. 

In  other  words,  we  have  to  ask,  what  additional  sum 
would  have  been  realized  bv  the  sale  had  these  sacrifices 
not  been  made. 

2d.  Where  tiie  condemnation  is  owing  solelv  to  the 
sacrifice;  in  whicdi  case  the  loss  by  the  sale  is  the  mea- 
sure of  damage ;  contribution  being  due  for  the  difference 
between  the  estimated  value  of  the  vessel  prior  to  the 
sacrifice  and  the  net  proceeds  by  the  sale. 

1  Contribution  is  clue  for  a  general  average  sacrifice,  tliough  the 
articles  sacriliced  are  not  snbseciuently  rei)laced.  Potter  r.  Wasiiington 
Ins.  Co.,  4  Mason,  208  (182(5). 
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3d.  Where  the  condemnation  and  gale  of  llie  vessel  is 
the  eflect  of  the  two  causes  combined. 

When  the  sea  damage  alone  or  the  sacrifice  alone 
would  have  occasioned  no  condemnation,  it  may  be 
necessary  to  consider  the  proximate  or  predominant  cause 
in  order  to  charge  that  cause  with  the  natural  conse- 
quences. 

Sacrifices  may  be  made  of  the  appurtenances  of  a  ship 
already  injured  by  the  elements ;  or,  such  damage  may 
follow  a  previous  sacrifice  ;  hence,  the  fpiestion  may  l)e 
presented  under  two  aspects. 

1st.  AVhen  the  vessel  is  damaged  by  an  accident  to  an 
extent  insufficient  to  effect  a  condemnation ;  and  the 
sacrifices  subsecpiently  occasioned,  turn  the  scale,  and 
make  the  vessel  unworthy  of  repair. 

2d.  Where  the  sacrifice,  to  an  ecpud  extent,  precedes 
the  accidental  injury,  and  it  is  the  latter  that  is  the  final 
cause  of  the  condemnalion. 

If  we  are  to  regard  the  final  injury  as  primarily  respon- 
sible for  the  condemnation,  it  is  to  general  average  in  the 
first  case,  and  to  particular  average  in  the  hist,  that  the 
loss  by  such  condemnation  is  to  be  charged.  While  the 
secondary  cause  of  the  condemnation  would  be  charged 
only  with  the  estimated  cost  of  repairing  the  injuries.' 

»  This  i«  about  the  basis  of  the  English  Kule.  Mr.  Lowmlrs  says :  **  If 
**  the  accidental  damage,  apart  from  the  sacrifice,  would  have  sufficed 
"  to  condemn  the  ship,  all  that  can  Ihj  allowed  by  way  of  compciisa- 
'•  tion  for  the  sacritice  is,  the  ditterence  between  the  sum  which  the 
"  ship  would  have  fetched,  other  thin^^s  remaining  the  sjune,  had  the 
*'  sacrifice  not  been  made,  and  the  sum  Avhich  she  actually  fetched. 
"  This  difterem  e  is  all  which  the  shipowner  has  real!}'  lost  by  the  saci  i- 
**  fice.  If,  on  the  other  hand,  it  is  the  damage  done  by  the  siicrilice 
"  which  has  turned  the  scale  ;  that  is  to  say,  if  the  ship,  in  sjjite  of  all 
**  her  previous  accidental  damage,  would  have  been  woi-th  repairing, 
"  and  would  have  been  repaired  but  for  her  masts  having  hecn  cut 
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The  rule  in  the  United  States,  while  possibly  less  log- 
ical than  this,  is,  in  nfiany  respects,  more  equitable. 

Where  two  causes  (the  voluntary  and  the  accidental), 
are  jointly  the  occasion  of  the  condemnation,  they  are 
jointly  charged  with  the  loss. 

Having  determined  the  loss  by  the  sale,  and  the  esti- 
mated cost  of  repairing  the  ship,  the  rule  is  to  divide  this 
loss  between  general  and  particular  average  in  the  pro- 
])ortion  that  the  estimated  cost  of  repairing  each  bears  to 
the  whole. 

The  condemnation  of  the  vessel  may  involve  the  par- 
tial or  total  loss  of  freight ;  to  the  extent  that  ic  does  so, 
contribution  is  due  in  the  same  way,  and  to  the  same 
extent  that  the  vessel's  loss  is  admitted.  It  may  occasion 
damage  or  expense  to  the  cargo,  as  where  the  reshipment 
from  the  place  of  wreck  is  at  a  cost  in  excess  of  the 
original  freight,  in  w^hich  case,  this  loss  also  is  equcdhj 
the  subject  of  contribution. 

Where,  under  such  circumstances,  the  vc-^sel  is  con- 
demned, the  allowance  in  general  average,  because  of 
such  condemnation,  is  limited  to  two-thirds  (supposing 
one-third  to  be  the  proper  deduction  "  new  for  old,")  of 
the  estimated  cost  of  replacing  the  property  sacrificed. 

Where  repairs  are  possible,  such  a  course  is  always 
j)resent  as  an  alternative,  and  the  adoption  of  any  other 
course  can  only  be  justified  on  the  ground  of  economy. 

**  awa3%  or  some  similur  saciitice  made  for  the  general  safety ;  then  the 
"  amount  allowable  in  general  average  for  tliis  sacrifice  must  be  the 
**  actual  value  of  the  shij)— with  her  net  freight,  in  case  this  be  lost  by 
**  the  sale  of  tlie  ship— mi/iM«  the  estimated  cost  of  repairing  the  acoi- 
**  dental  damage  ;  this  difterenco  being,  in  the  case  8upi)ose(l,  the 
"  measure  of  the  shipowner's  actual  loss  through  the  sacrifice." 
Lowndes,  p.  190. 
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In  determining  the  necessity  for  the  condemnation  and 
sale  of  the  vessel  at  a  port  of  refuge,  the  amount  of 
freight  pending  the  delivery  of  tlie  cargo  on  board,  is  an 
important  factor  for  consideration. 

The  injuries  of  the  vessel  may  be  such,  that  consider- 
ing her  value  after  repairs,  she  is  unworthy  of  them, 
while  the  additional  value  incident  to  th©  charter  or 
affreightment  makes  her  repair  highly  advisable  and 
proper.  As  the  loss  of  this  freight  may,  equally  with 
the  loss  of  vessel,  be  a  matter  of  contribution,  it  is  but 
proper  that  the  fact  should  receive  attention  when  the 
question  of  condemnation  is  under  consideration. 

As  between  the  ship  and  the  shippers  of  cargo,  the 
master  is  legally  justified  in  selHng  his  vessel  when  the 
cost  of  the  repairs  will  exceed  the  vessel's  value  after  they 
are  made  ;  no  account  being  taken  of  the  amount  of  freight 
pending. 

But  when  the  loss  by  the  condemnation  is  to  be  charged 
in  general  average  the  value  of  the  freight  must,  as  has 
been  said,  be  also  regarded. 


Allouances  to  Cargo. 

In  case  of  jettison  the  value  which  the  sacrificed 
goods  would  have  produced  at  the  port  of  destination,  if 
they  had  remained  aboard  the  ship,  stripped  of  freight, 
duty  or  other  charges  incurred  by  reason  of  such  de- 
hvery,  is  the  amount  to  be  allowed  in  contribution.  This 
may  be  arrived  at  by  a  sale  of  similar  goods,  or  by  esti- 
mate based  upon  market  prices.  In  case  of  damajre  l)y 
jettison,  the  same  rule  prevails,  and  here,  again,  the  esti- 
mate   may  be  made  by  sale  or  appraisement.     Where, 
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after  a  jettison,  the  vessel  returns  to  her  port  of  depar 
ture,  and  tlie  jettisoned  goods  are  replaced   with  a  new 
shipment,  the  cost  of  this,  on  board,  fixes  the  value  duo 
in  general  average. 

In  Gray  v.  Walu,  2  S.  &  R.,  329  (1816).  Tilgbman,  C.  J.,  said:  "in 
*•  case  of  a  jettison  the  rule  is  now  lixed  that  the  goods  thrown  over- 
"  board  sliall  be  valued  at  the  price  they  would  have  been  worth  at  the 
*'  port  of  delivery.  This  is  a  just  estimate,  because  it  puts  the  owners 
**  of  the  lost  goods  upon  the  same  footing  with  the  owners  of  those 
**.  which  w^ere  ssived,  and  it  has  the  advantage  of  being  easily  reduced  to 
"  practice  ;  the  price  actually  brought  by  the  goods  saved  at  the  port  of 
"  delivery  serving  as  a  standard  for  those  which  were  lost." 

"  The  ordinary  rule  in  a  case  of  jettison"  (for  contribution  of  carjro), 
"  is  to  take  the  value  at  the  port  of  destination,  and  to  allow  that  value, 
"  as  well  as  to  fix  the  amount  of  contribution  upon  the  same  basis  forwhat 
"  is  saved.  Where  sales  of  damaged  goods  have  been  made,  the  diffei- 
'*  ence  between  the  sales  and  the  valuation,  if  sound,  is  the  amount  to 
*'  be  allowed.  If  goods  are  sold  at  the  place  to  which  the  apportiou- 
**  ment  relates,  the  amount  of  the  proceeds  is  the  basis  on  which  their 
*'  contributory  value  is  fixed,  and  goods  are  contributed  for  at  the  same 
**  rate,  and  on  the  same  basis  as  goods  contribute."    **  In  a  case  where 

*  the  voyage  Ihas  not  commenced,  and  the  goods  were  recently  shipped, 
**  their  value  may  properly  be  tested  by  the  invoice,  and  the  sales  of  the 
"goods,  at  the  same  port  of  shipment,  maybe  taken  as  evidence  of 
"their  value  after  the  disaster.  The  difference  is  the  damage  to  be 
allowed,"  and  see  Lee  i*.  Grinnell,  5  Duer,  400  U8o6). 

Tudor  r.  Macomber,  14  Pick.,  34  (1833).  Putnam,  J.,  in  a  case  where 
the  vessel  returned  to  her  port  of  sailing  and  abandoned  the  voy aire, 
the  cargo  being  all  lost,  sjiid :  **  If  the  goods  had  arrived  at  the  port  ol 
**  destination  in  safety  the  owner  would  have  realized  the  price  tlien\ 
"  He  suffers  just  so  much  loss  as  was  caused  by  the  jettison  which  conhl 
"  be  there  accurately  esrimated.  And  the  freight  would  be  brought 
"  into  contribution.  Hut  Avhere,  as  in  the  ca*se  at  bar,  the  voyage  is 
**  broken  up  near  the  port  of  departure,  and  the  vessel  has  not  adopte<l 
*•  an  intermediate  port  as  and  for  the  port  of  destination,  but  has  re- 
**  turned  home,  and  the  freight  has  not  been  sivved  by  the  jettison,  the 
**  contribution  to  the  general  average  loss  should  be  between  the  ship 
**  and  the  cargo  upon  the  .assumed  value  of  the  cargo  at  the  port  of  de- 
**  parture. 

'*  This,  we  think,  furnishes  the  exact  rule,  whereas  the  adopting  of 
"  the  value  at  the  port  of  destination  would  be  in  such  a  case  uncertain. 
*'  depending  upon  matters  of  opinion  instead  of  mattei"s  of  certainty." 

In   Lee  r.  Grinnell,  5  Duer,  400  (1856).    Hoffinau,  J.,  said:  **The 

*  damage  to  cargo  is  to  be  arrived  at  by  comparison  of  invoices  x^ith 
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Where  cargo,  when  jettisoned,  is  damaged,  the  allow; 
ance,  unquestionably,  is  to  be  limited  to  such  damaged 
value;*  but  if  sound  when  jettisoned,  fche  question 
becomes  an  important  one  to  decide  how  far,  if  at  all, 
the  right  to  contribution  is  to  be  affected  by  a  dam- 
aged delivery  of  the  residue  of  the  shipment ;  and  we 
have  to  consider  if  such  damage  raises  the  presumption 
that  the  jettisoned  goods  would  likewise  have  received 
such  injury,  had  they  remained  in  the  ship  until  her  arrival 
at  the  port  of  destination. 

The  claim  for  contribution  is  a  favored  one,^  and  the 
cargo  being  sound  when  sacrificed,  no  mere  presumption 
will  be  allowed  to  destroy  the  owner's  right  to  an  indemnity 
based  upon  a  full,  sound  value ;  but  the  nature  and  cir- 
cumstances of  the  damage  may  be  such  that  the  extention 
of  such  damage  to  the  sacrificed  goods,  had  they  remained 
aboard,  becomes  no  longer  a  presumption,  but  almost  a 
question  of  certainty.  Where  then,  from  the  nature  of 
the  cargo  jettisoned,  as  well  as  of  that  delivered,  from 
its  position  on  board  and  the  character  of  the  damage, 
the  moral  certainty  prevails  that  damage  would  have 
been  received  by  the  sacrificed  goods  had  they  not  been 

"  sales.  This  may  be  properly  done  in  a  case  like  this  where  the  voyage 
"  has  not  commenced,  and  tlie  goods  recently  shipped.  All  the  cargo 
"  was  injured  and  all  sold,  the  prices  may  be  taken  as  a  fair  test  of 
"  value  for  contribution." 

1  In  Parsons  v.  Manufacturer's  Ins.  Co.,  16  Gray,  470  (1860),  the  claim 
for  contribution  for  jettison  of  guano  was  denied  on  the  ground  that 
the  guano  when  jettisoned,  was  damaged  and  worthless. 

In  Saltus  V.  Ocean  Ins.  Co.,  14  Johns.,  Cases  188  (1817).  Claim  was 
made  for  damage  to  cargo  by  being  flooded  with  water  in  consequence 
of  a  jettison  that  lightened  the  vessel  by  the  stern,  and  caused  the  water 
in  the  hold  to  flow  to  the  bow.  The  claim  was  disallowed,  it  being 
shown  that  the  cargo  had  already  received  considerable  injury  from 
water  while  the  vessel  was  on  her  beam-ends. 

2  Crockett  v.  Dodge,  13  Maine,  190  (1835). 
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sacrificed,  only  the  value  which  it  is  thus  assumed  this 
merchandise  would  have  produced,  is  to  be  allowed.^ 

Where  cafgo  is  damaged  by  water  poured  into  the  hold 
to  extinguish  a  fire,  allowance  is  made  for  the  damage 
on  those  packages  only  which  were  untouched  by  fire  at 
the  time  the  water  was  thrown  on.^ 

Where  goods  on  fire  are  thrown  overboard,  no  allow- 
ance is  made  for  them.^ 

Where  cargo  is  sold  at  a  port  of  distress  to  raise  funds 
the  loss  is,  in  some  respects,  analogous  to  a  jettison.  If 
the  vessel  arrives  at  her  destination,  compensation  is  to  be 
made  for  the  missing  goods  on  the  basis  of  contribution 
for  jettison,  and  to  the  extent  that  the  funds  so  secured 
were  necessary  to  satisfy  expenses  common  to  the  adven- 
ture, the  loss  is  a  matter  of  general  average. 

If  the  proceeds  realized  by  such  forced  sale,  should 
however,  exceed  the  worth  of  the  goods  at  their  destined 
port,  no  such  contribution  would  be  needed.  The  owner 
of  the  merchandise  has  an  inalienable  right  to  the  goods 
or  their  proceeds  ;  if  sold  for  funds  the  value  realized  is 
his,  with  additional  right  of  compensation,  should  this 
value  fall  short  of  the  net  market  price  at  the  port  of 
consignment.* 

1  See  the  principles  applied  in  the  case  of  the  "  Mary,"  1  Sprague, 
61  (1848). 

3  In  Nimick  r.  Holmes,  25  Penn.  St.  R.,  366,  the  Court  said:  "It  was 
"  a  sacrifice  for  tlie  common  safety,  for  it  was  intentionaUj  iixiuring 
**  or  destroying  all  that  part  of  the  cargo  that  could  be  thus  affected 
'*  by  water  in  order  to  save  the  rest."  Our  practice  is  rather  in 
harmoDy  vnt\i  the  ca«es  of  Slater  v,  Hayward  Rubber  Co.,  26  Conn.,  138 
(1857),  and  the  opinion  of  Judge  Duer  in  Lee  ».  Grinnell,  6  Duer,  400 
(1856),  and  in  Nelson  v.  Belmont,  5  Duer.  810.  In  the  latter  case  the  fire 
on  board  was  extinguished  by  scuttling.  The  Court  held  that  only 
that  part  of  the  cargo  should  be  contributed  for  which  could  be  shown 
to  have  been  damaged  exclusively  by  the  water. 

3  Slater  v,  Hayward  Rubber  Co.,  26  Conn.,  128  (1867),  Supra  p.  155. 

4  The  rule  in  Boston  is  to  make  the  party  whose  goods  are  sold  to  rai^ 
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If,  after  goods  have  been  sold  to  raise  funds  for  the 
general  account,  and  the  vessel  resumes  her  voyage,  she 
aad  the  cargo  become  a  total  loss,  is  contribution  due  in 
general  average  by  reason  of  this  sacrifice  of  the  mer- 
chandise ? 

funds,  whole,  if  there  is  a  loss,  and  to  aUow  liim  the  profit  if  11161*6  is  a 
gain.   The  freight  is  always  deducted  from  the  proceeds. 

Pope  V,  Nickerson,  3  Story,  463,  U.  S.  Circuit  Court  Mass.,  1844.  The 
schooner  "  Annawan,"  with  fruit  and  wine  from  Malaga  for  Philadel- 
phia, sustained  sea  damages  and  put  into  Bermuda  for  repairs.  A  por- 
tion of  the  cargo  was  there  sold  on  account  of  sea  damage,  and  the  pro- 
ceeds applied  to  the  necessities  of  the  ship,  .the  remaindei  of  the  funds 
required  being  raised  under  bottomry.  The  repairs  completed,  the  re- 
sidue of  the  cargo  was  reloaded  and  the  voyage  resumed.  Heavy 
weather  was  again  encountered  and  the  vessel,  for  the  second  time,  put 
into  Bermuda  for  repairs. 

The  voyage  was,  however,  abandoned,  and  the  ship  and  the  c-argo 
(a  portion  of  the  latter  being  damaged),  were  sold  and  the  proceeds 
applied  to  the  payment  of  the  bond.  Story,  J.  (p.  401).  ''As  to  the 
"  right  of  the  master  to  appropriate  the  proceeds  towards  the  repairs  of 
"  the  ship.  It  seems  to  me  that  he  clearly  possessed  such  a  right,  for 
"  independently  of  the  sale,  being  of  perishable  articles,  I  take  it  to  be 
"  clear  that  the  master  has  a  right  to  sell  part  of  the  cargo  to  make  re- 
"  pturs,  and  to  furnish  necessaries  for  the  completion  of  the  voyage.'^ 

As  to  the  extent  of  the  liability  of  the  owners  for  property  so  appro- 
priated. Judge  Story  (p.  493),  says :  '*  The  claim  of  the  shippers  is  not 
"  reduced  to  a  mere  lien  in  rem,  although  I  am  satisfied  that  the  ship- 
**  pers  possess  such  a  lien.  But  it  is  a  personal  claim  upon  the  owners 
"  pro  tanto,  with  the  auxiliary  security  of  the  lien  on  the  ship  and 
"  freight.  *  *  The  lien  attaches  eo  instantif  when  the  appropiiation 
"  is  made,  and  consequently  from  that  moment  the  obligation  becomes 
"  positive  and  unequivocal.  Then  arises  in  the  next  place  the  further 
"  consideration  whether  the  liability  of  the  owners  in  personam  is  abso- 
"  lute  or  is  affected  by-the  future  fate  of  the  ship  on  the  voyage.  Upon 
**  this  point  the  foreign  ordinances  promulgate  different  doctrines,  and 
"  the  foreign  jurists  hold  different  opinions.  The  Consulato  del  Mare 
"  (Ch.  105),  gives  the  shippers,  in  such  a  case,  a  nen  and  privilege  only 
"  on  the  ship.  The  Laws  of  Oleron  (Art.  25),  and  the  Ordinance  of 
"  Antwerp  (Art.  19),  seem  to  make  the  payment  dependent  on  the  ulti- 
"  m  ite  safe  arrival  of  the  ship  at  her  port  of  destination.  Emerigoii 
"  Beems  to  follow  the  same  rule,  and  says :  '  It  is  then  evident  that  if 
the  ship  perish,  neither  the  maAter  nor  the  owners  are  subject  ou 
that  account  to  any  personal  obligation.  It  is  here  a  sort  of  forced  loan 
upon  bottomry.^   Valin  is  of  the  opposite  opinion,  and  holds  that  the 
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Ill  such  a  case,  no  contribution  as  for  a  sacrifice  aud 
short    delivery    would.be    due,  but   those  benefited  by 

*'  owner  of  the  ship  ought  to  pay  the  owner  of  the  goods  sold  during  the 
"  voyage  for  tlie  necessaries  of  the  ship,  whether  slie  perishes  doriog  the 
"  voyage  or  not,  in  the  same  manner  as  if,  inste.id  of  selling  the  mer- 
"  chandise  of  the  shipper,  he  had  borrowed  the  money  of  another  per- 
^*  son,  and  he  insists  that  the  interests  of  the  public  require  such  a 
"  decision.  Pothier,  while  he  admits  that  persons  of  experience,  whom 
"  he  had  consulted,  were  of  opinion  that  the  owners  of  merchandise 
"  sold,  to  supply  the  necessities  of  the  ship,  could  demand  nothing  if 
**  the  ship  should  afterwards  be  lost ;  pointedly  holds  a  different  opinion, 
**  and  insists  with  Valin  that  in  such  a  case  the  owners  of  the  ship  are 
**  personally  responsible  for  the  merchandise  sold.  He  deems  it  a  sort 
'*  of  forced  loan  for  the  necessaries  of  the  ship  which  the  master  has 
"  personally  contracted  to  repay  the  owner  of  the  merchandise.    *   • 

"  It  seems  to  me,  upon  principle  and  with  reference  to  our  law,  that 
**  the  opinions  of  Valin  and  Pothier  are  entitled  to  very  great  weight,'' 

After  discussing  the  Statutes  of  Mass.  applicable  to  the  cause.  Judge 
Story  continues  (p.  500) :  "  Now,  although  the  present  case  is  not,  strictly 
''  speaking,  the  case  of  a  positive  contract  made  by  the  master  for  hor- 
"  rowing  the  money  applied  to  the  repairs,  yet  it  is  clearly  the  case  of  a 
''  quasi  contract  on  behalf  of  the  ow^uers,  or  what  Emerigon  and 
"  Pothier  call  a  forced  loan.  It  is  a  loan  which  the  maritime  law  allows 
**  the  master  to  make  on  account  of  the  ow^ners  as  resulting  from  their 
'  •  implied  authority  and  with  their  consent.  So  it  was  treated  in  the  case 
"  of  the  '  Gratudinine,^  and  in  the  case  of  the  *  Packet. ''  Then  it  being  a 
"  careful  application  of  the  funds  of  the  shipper,  with  his  consent  for  the 
'*  use  and  benefit  of  the  owners  of  the  ship,  and  by  their  authority  and 
"  consent ;  it  seems  to  me  that  the  case  is  governed  by  exactly  the  same 
"  principles  as  if  the  money  had  been  borrowed  of  a  third  person  and 
"  applied  to  the  same  purposes ;  that  is,  it  would  have  bound  the  master 
''  personally,  and  the  owners  personally,  and  have  also  created  a  hen  on 
'*  the  ship  in  rem. 

**  From  what  has  been  said  it  follows  that  the  master  and  the  owners 
"  are  personally  responsible  for  the  funds  of  the  shipper  applied  towards 
**  the  repairs  of  the  ship." 

Hassam  v.  St.  Louis  Perpetual  Ins.  Co.,  7  La.  Am.  R.  11  (1853).  The 
Brig  "  Hardy,"  on  a  voyage  from  New  Orleans  for  San  Francisco  went 
into  Montevideo  to  repair  particular  average  damages ;  and  to  rai^e 
funds  for  the  expenses,  sold  cargo  there.  The  Plaintiffs  contended 
that  the  entire  loss  by  the  sale  should  be  brought  into  general  average  ; 
while  the  defendants  claimed  that  the  measure  of  liability  by  way  of 
general  average,  is  such  proportion  of  that  loss  as  the  general  average 
charges  bear  to  the  whole  amount  disbursed. 

Slidell,  J.  said :  '*  It  is  true,  Mr.  Kent  says,  *  if  part  of  the  cargo  be  sold 
'*  for  the  necessities  of  the  ship,  it  is  in  the  nature  of  a  compulsive  loan 
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the  application  of  the  funds  would  be  liable  to  the  owner 
of  the  goods  sold,  as  for  money  had  and  received.  In 
such  a  case,  the  liability  would  be  limited  to  the  sum 
produced  by  the  sale.* 

*'  for  the  benefit  of  aU  concerned,  and  boars  a  resemblance  to  tlie  case 
"of  jettison ;  and  if  the  ship  be  afterwards  lost',  the  goods  saved  must 
"  contribute  towards  the  loss  of  the  goods  sold,  equally  as  if  they  had 
"  been  thrown  overboard  to  lighten  the  vessel.  In  such  a  case,  accord- 
"  iog  to  Lord  StoweU,  a  portion  of  the  cargo  is  abraded  for  the  general 
"benefit.'  In  tliis  general  enunciation,  the  eminent  author  does  not 
"  designate  the  nature  of  the  necessities  to  meet  which,  the  sale  effected 
"  will  draw  with  it,  as  a  consequence,  the  right  of  a  contribution  from 
"goods  saved:  and  moreover,  he  supposes  the  subsequent  loss  of  the 
"  vessel." 

"  It  would  be  dangerous  to  carry  the  doctrine  thus  enunciated  be- 
"yond  the  case  put  by  the  author,  and  the  restricted  interpretation  of 
"  it  seems  the  more  proper  when  we  view  the  authorities  which  he  cites 
"in  support  of  his  opinion,  and  upon  whicli  we  may  reasonably  infer  it 
"  was  based,  viz.— Hairs  Emerigon  on  Mar.  Loans,  94.  The  *  Gratudi- 
"nine,'  3  Rob.  K.  364."  After  reviewing  these  authorities,  the  Court 
said:  "  It  appears  at  most  from  these  authorities,  that  the  piimary  ob- 
"  ligation  to  meet  the  loss  of  goods  necesjuirily  sold  for  the  purpose  of 
"paying  for  repairs  rests  upon  the  ship,  and  resort  by  contribution,  is 
"not  to  owners  of  cargo  saved  unless  the  ship  be  lost  or  the  proceeds 
"  of  sale  be  first  exhausted,  so  that  such  relief  is  indispensable  to  put 
"the  owner  of  the  goods  sold  on  an  equal  footing  with  the  other 
"  shippers." 

"  After  the  fullest  consideration  which  we  have  been  able  to  give  to 
"this  cause,  and  to  the  very  interesting  and  important  branch  of  com- 
"mercial  law  which  it  involves,  we  are  unable  to  see  how,  consistently 
"  with  the  general  principles  which  regulate  the  contract  of  affreight- 
"  ment  and  the  subject  of  general  average,  the  expense  of  these  repairs 
"  which  were  rendered  necessary  by  particular  average  loss,  and  which 
"  were  indispensable  for  the  ship's  own  safety,  and  to  render  her  sea- 
"  worthy  in  the  further  prosecution  of  the  voyage  which  slie  had  undor- 
"  taken  to  perform,  can  give  a  claim  to  general  average."'  See  Dyer  i'. 
Piscataqna  Ins.  Co.,  53  Maine  R.  118  (I860). 

*  Pope  V.  Nickerson  and  Hassam  v.  St.  Louis  P.  Ins.  Co.    Ibid. 

Owners  of  goods,  sold  at  a  port  of  distress  to  pay  for  particular  aver- 
age repairs  to  the  ship,  have  a  lien  on  the  other  shippers  and  goods 
when  the  vessel  fails  to  repay  the  loan.  Interest  also  is  due  in  general 
average.^  Ship  Packet,  3  Mason,  255  (1823). 

If  the  cargo  is  sold  for  ship's  repairs  the  loss  thereby  may  fairly  be 
at  the  shipowner's  charge,  although  the  entire  adventure  subsequently 
perish,  as  the  repairs,  when  made,  constitute  a  claim  in  favor  of  thc^ 
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W^here  the  goods,  for  which  contribution  is  made,  are 
subject  to  ordinary  wastage  or  decay,  this  "  usual  loss" 
is  deducted  in  allowing  for  their  value.* 

Allowances  for  Freight 

We  have  already  seen  that  freight  lost,  as  a  conse- 
quence of  a  general  average  act,  gives  a  right  to  cor- 
responding indemnity  in  the  contribution.*     The  freight 

shipowner  against  Iris  underwriter.  Where  tlie  expenses  are  in  tbe 
nature  of  a  general  average  the  sanie  principle  applies,  the  charges 
being  equally  the  subject  of  contribution  between  the  different  in- 
terest:^. 

1  Benlley  v.  Bustard,  16  B.  Mon.  Ky.,  643  (1855).    Wliere  the  loss  by 
leakage  of  molasses  was  deducted  in  allowing  for  their  jettison. 

In  practice  no  aUowance  of  interest  is  made  in  favor  of  the  owner  of 
cargo  jettisoned  '^  although  it  not  infreqnently  happens  that  mouths 
elapse  between  the  arrival  and  dcUvery  of  the  remaining  cargo  and  the 
collection  of  the  contribution.  The  owner  of  such  cargo  is  not,  conse- 
quently, placed  upon  an  equality  with  his  co-shippers.  The  right  to 
this  interest  seems,  however,  legally  established.  In  the  case  of  tlie 
"Maiy,"  1  Sprague,  61  (1843),  where  specie,  sent  out  to  purchase 
a  return  cargo,  was  sold  at  a  port  of  refuge  for  the  necessary 
repairs,  of  a  general  average  character,  to  the  ship,  and  the  vessel 
completed  her  voyage,  it  was  held  that  the  owners  of  specie  were 
entitled  to  interest  upon  the  value  of  specie,  from  the  time  that 
they  would  have  had  the  benefit  of  it,  at  the  port  to  wliich  it  wai» 
sent,  if  it  had  been  carried  forward  with  the  rest  of  the  cargo,  but  th^v 
were  not  entitled  to  the  profit  which  might  have  been  made  on  a  return 
cargo,  to  be  purchased  with  such  specie.  Sprague,  J.,  said :  "  The  shipper 
"  is  to  be  compensated,  and  the  measure  of  compensation  is  to  be  such  as 
**  to  place  him  in  as  good  a  situation  as  he  would  have  been  in,  had  tiic 
*'  property  of  some  otlier  shipper  been  taken  instead  of  his.  In  con- 
"  formity  to  this  principle  it  is  weU  settled  that  the  shipper  is  to  be  paid 
"  for  his  property  at  its  full  value  at  the  port  of  destination.  But  it  is 
"  obvious  that  in  order  to  afford  him  an  indemnity,  payment  should  be 
made  to  him  at  the  port  of  destination.  He  cannot  otherwise  be 
placed  in  as  good  a  situation  as  he  would  have  been  in  had  the  goods 
"  of  some  other  shipper  been  taken."  And  see  the  case  of  the  "  Packet** 

Ibid. 

2  "  Of  course  in  the  claim  for  contribution  for  the  jettison,  the  entire 
"  freight  of  the  cargo  jettisoned  is  to  be  included  as  a  part  of  the  sacri- 
"  fice."    Judge  Story  in  the  "  Nathaniel  Hooper,"  8  Sumner  543  (1839) 
Mutual  S.  Ins.  Co.  r.  Cargo  Brig  "  George,"  Olcott,  R.,  89. 
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thus  allowed  the  shipowner  or  consignee  of  cargo,  whe- 
ther it  be  for  loss  by  jettison,  voluntary  stranding  or  sale 
of  goods  for  funds,  is  based  upon  the  amount  that  would 
have  been  earned  by  delivery  of  cargo  had  such  delivery 
been  made. 

Hence,  if  the  freight  earned  by  delivery  be  diminished 
by  forwarding  expenses  or  by  wastage  and  consequent 
short  delivery  of  cargo  (as  to  which,  the  cargo  jet- 
tisoned or  sold  would  have  been  subject,  had  it  remained 
on  board) ;  or  should  it  be  aifected  by  any  subsequent 
disaster  or  expense,  then  the  indemnity  due  in  general 
average  is  reduced  in  proportion.  It  may  follow,  as  a 
consequence  of  this  rule,  where  the  charges  on  the  reship- 
ment  of  cargo  exceed  the  freight  due  by  the  delivery, 
that  no  allowance  is  to  be  made  for  freight  jettisoned,  it 
being  assumed  that  the  freight  jettisoned,  if  not  so  sacri- 
ficed, would  have  been  equally  absorbed  by  the  forward- 
ing charges. 

When  a  vessel  is  on  fii'e,  is  scuttled  to  extinguish  the  fire,  and  from 
these  combined  causes  is  so  badly  damaged  as  to  be  sold  at  auction,  the 
cargo  also  on  account  of  damage,  being  sold  and  the  voyage  in  con- 
templation thus  broken  up,  no  freight  is  to  be  allowed  for,  through 
general  average  contribution.  The  reason  of  the  Court  in  rejecting  the 
claim,  being  that  had  the  ship  been  damaged  by  the  scuttling  only  she 
might  have  been  repaired,  the  voyage  undertaken  and  the  freight 
earned;  it  was  the  fire — ^a  particular  average— which  caused  the  loss  of 
freight,  and  the  accessory  foUows  the  principal.  Lee  v.  Giinnell,  5  Duer 
431  (1856).    Tudor  v.  Macomber  14  Pick.  34  (1833). 

Fowler  v.  Rathbones,  13  Wallace,  103  (1870).  The  "  Oneiza,"  while 
at  anchor  off  Staten  Island,  on  a  voyage  to  New  York,  was  cut  through 
by  the  ice ;  she  was  towed  to  the  flats  near  by  and  grounded.  By  the 
terms  of  the  average  bond,  signed  by  the  owners  of  cargo,  they  agreed 
to  pay  general  average,  *'  provided  the  losses  and  expenses  were  ad- 
jasted  in  accordance  with  the  established  usage  and  laws  of  the  State 
of  New  York  in  similar  cases." 

"  In  the  Court  below  the  counsel  for  defendants — owners  of  cargo— 
"  prayed  the-  Court  to  charge  the  jury  that  inasmuch  as  it  appeared 
"  that  all  the  freight  on  the  cargo  had  been  collected,  and  the  disaster 
"  happening  at  the  very  entrance  of  the  port  of  destination,  such  freight 
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The  shipowner  may  not  by  the  jettison  be  in  anywise 
a  gainer;  therefore,  if  subsequent  to  the  jettison,  the 
vessel  returns  to  the  port  of  departure  or  puts  into  an 
intermediate  port  in  distress,  and  the  missing  goods  are 
duplicated  or  fresh  shipments .  received  ;  the  new  freight 
earned  by  the  carriage  of  these,  cancels  the  loss  that 
would  otherwise  arise  from  the  original  sacrifice.  But 
no  freight  earned  on  fresh  shipments  becomes  a  credit 
against  the  loss  by  jettison,  unless  such  shipments  be- 
came possible  by  reason  of  the  sacrifice/  An  absolutely 
prepaid  freight  does  not  eo  nomine  contribute,  neither  is 
it  contributed  for  ;  but  the  cargo,  at  whose  risk  it  has 

"  should  contribute  in  general  average  upon  its  fuU  value,  after  de- 
"  ducting  such  expenses,  if  any,  as  were  necessarily  incurred  in  earn  in  fr 
''  it,  and  the  jury  should,  in  making  up  their  verdict,  so  estimate  the 
"  contributory  value  of  freight." 

"  The  Court  refused  thus  to  charge,  and  charged  that  if  in  respect  of 
"  the  contributory  value  of  freight,  they  found  the  adjustment  wasac- 
''  cording  to  usage  and  custom  of  New  York,  *  *  then  the  plaintifTs 
"  were  entitled  to  the  amount  in  the  adjustment/' 

In  the  trial  before  the  Supreme  Court  the  defendants  contended  that 
"  the  rule  of  contribution  by  freight  on  one-half  value  when  the  whole 
"  was  earned  and  received  is  unjust;  especially  should  it  contribute  on 
"  its  full  value,  when,  as  here,  the  entire  expense  of  bringing  the  cargo 
"  to  the  place  of  discharge  was  carried  into  the  general  average  ac- 
**  count." 

Justice  Clifford  said :  "  The  jury  were  told  that  if  the  adjustment  in 
"  respect  of  the  contributory  value  of  freight,  as  made  out  by  the  ad- 
*' justers,  was  according  to  the  usage  and  custom  of  the  port,  *  *  * 
''  then  the  plaintiffs  were  entitled  to  their  verdict  for  the  amount  state<l 
"  in  the  average  adjustment.  Framed,  as  that  instruction  was,  in  pre- 
"  cise  conformity  with  the  stipulations  of 'the  average  bond,  it  is  ini- 
"  possible  to  regard  it  as  erroneous ;  which  is  a  sutficient  answer  to  the 
*'  exception."    Judgment  affirmed. 

1  See  Charleston  Ins.  &  Trust  Co.  v.  Corner,  2  Gil.  Md.  Rep.,  410 
(1844).    Jordan  v.  Warren  Ins.  Co.,  1  Story  S48. 

To  what  extent  are  we  to  regard  this  new  freight  as  a  salvage  earned 
in  the  common  interest  f  While  it  is  only  to  be  credited  when,  and  as 
received,  it  would  seem  that  any  deductions  made  from  it  as  payment 
for  damages  to  cargo,  arising  from  the  ship's  neglect,  are  not  properly 
to  be  deducted  from  such  credit  as  a  legritimate  cost  of  earning  it. 
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been  placed,  receives  increased  allowance  thereby  in  case 
of  sacrifice. 

The  principle  is  the  same  where  the  vessel  is  chartered 
for  a  "lump"  sum;  the  earning  of  which  is  not  to  be 
diminished  by  a  partial  delivery,  and  the  jettison  of  a  por- 
tion of  the  cargo  consequently  produces  no  loss  of  freight. 

Mutual  Safety  Ins.  Co.  v.  Brig  "George,"  Olcotte  R.,  89, 157  (1845). 
This  vessel,  while  on  a  voyage  from  New  Orleans  for  Trieste,  encoun- 
tered heavy  weather,  sprung  a  leak  and  was  voluntarily  run  on  the 
Grand  Bahamas.  The  vessel  and  freight  were  totally  lost ;  but  a  large 
portion  of  the  cargo  was  saved. 

The  underwriters  on  freight  claimed  that  the  freight  should  only  con- 
tribute upon  one-half  of  its  gross  amount,  while  it  should  be  contrib- 
uted for,  for  the  whole  value.  Betts,  J.  said :  "  The  positions  whieli 
"  the  libellants  maintain  are,  •  •  •  *  That  the  freight  is  to  be  contrib- 
*'  uted  for  at  its  gross  value,  according  to  the  amount  named  in  the 
**  policies,  being  the  sum  payable  to  the  shipowner,  and  the  freight  is  to 
"contribute  on  such  gross  amount,  less  one-half,  being  the  cost  or 
"  value  at  the  time  of  loss  according  to  the  rule  in  Leavenworth  r. 
"  Delafield." 

Beferring  to  Gray  v.  Wain  and  Col.  Ins.  Co.,  he  said,  "  In  no  one  of 
"  those  cases  or  the  thoroughly  studied  arguments  made  by  the  Coun- 
"  sel  in  them,  is  it  intimated  that  the  freight  is  to  receive  contribution 
**  on  one  valuation,  and  be  contributory  on  a  different  one." 

'*  The Jibellants,  by  means  of  the  abandonment  to  them,  stand  in  the 
"place  of  the  owners  in  this  case,  and  it  is  admitted,  that  on  portions 
"  of  the  cargo,  freight  has  been  received  by  them,  and  earned,  pro-rata, 
"on  others;  and  that  they  are  bound  to  contribute  on  what  is  saved, 
"  towards  the  general  loss." 

"  It  is  contended  for  them  that  they  are  first  entitled  to  be  allowed  in 
"  contribution  for  the  gross  freight  taken  on  board ;  and  that  they  are 
"  only  to  contribute  on  the  freight  saved  after  deduction  of  the  expenses 
"of  earning  it,  whether  the  expenses  are  measured  by  a  fixed  ratio  of 
•'deduction,  as  is  the  practice  frequently  adopted,  or  are  ascertained  by 
"  subtracting  the  wages  and  other  expenses  in  earning  it,  as  chargeable 
'*  in  favor  of  the  ship  against  freight." 

"  Legal  writers  and  the  adjudged  cases  constantly  speak  of  the  cou- 
"  tribution  in  respect  to  freight  as  divisible  in  its  character,  tlie  ship- 
owner to  have  contribution  on  his  gross  freight  on  average  adjust- 
ment, and  to  pay  only  on  the  net  amount  saved  him  by  the  sacrifice  to 
"*  the  common  benefit,  and  such  is  undoubtedly  the  prevalent  usage  in 
"  respect  to  the  contributory  value  of  freight  in  cases  of  total  loss. 
"  The  principle  recognized  as  the  foundation  of  this  doctrine  is  that 


it 
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From  the  principles  already  stated  it  will  be  seen  that 
the  allowance  for  freight  lost  must  be  based  upon  that 

stipulated  in  the  ])ills  of  lading  or,  if  none  are  issued,  on 
the  charter. 

The  bill  of  lading  freight,  be  this  higher  or  lower  than 
the  price  per  charter,  is  the  freight  that  is  to  be  deducted 
from  cargo  valuations,  and  is  also  the  freight  according 
to  which  contribution  is  due. 


''  everything  sacrificed  for  the  common  safety  shaU  be  contributed  for 
by  those  benefited,  at  its  actual  worth  or  value  when  lost,  and  tliftt 
"  the  contribution  shall  be  drawn  from  everything  saved  at  its  value  at 
*'  the  same  time.  *  »  *  The  justness  of  the  distinction  set  up  be- 
"  tween  the  amount  to  be  paid  and  received  on  account  of  freight  is 
"  not  obvious,  and  particularly  as  th«  freight  lost,  though  paid  for  in 
**  f uU,  need  not  be,  and  rarely  ever  can  be,  fully  earned  at  the  time. 
''  The  principle  of  the  rule,  seemed  to  be  aimed  at,  is  to  require  tlie 
"  freight  to  be  placed  on  the  same  footing  with  the  ship  and  cargo,  and 
"  have  its  interest  in  contribution  at  a  common  valuation,  whether  lost 
*'  or  saved." 

^*  Adopting  the  usual  mode  of  valuation,  and  regarding  provisions  and 
"  wages  as  expenditures  in  gaining  freight,  and  chargeable  against  that, 
**  the  question  yet  recurs,  whether  the  ship-owner  is  entitled  to  full 
'*  freight  on  the  cargo  lost,  and  chargeable  with  less  on  that  saved  T 

"  The  case  under  consideration  would  make  the  unequal  operation  of 
"  such  a  rule  as  a  general  one. 

"  The  owner  here  claims  to  be  credited  gross  freight  on  the  part  of 
'*  the  cargo,  and  to  realize  that  amount  in  the  adjustment,  yet  that  he 
'*  should  be  made  chargeable  in  contribution  upon  the  same,  less  the 
'*  cost  of  earning  it,  say  one-fifth.  Thus  h6  would  be  paid  the  expense 
''  of  gaining  the  freight  in  a  f uU  allowance  therefor  and  receives  oom- 
"  pensation  again,  or,  what  is  equivalent,  is  relieved  from  contribution 
"  iu  the  way  of  a  deduction  from  the  amount,  before  it  is  made  contrib- 
"  utory  to  the  common  loss."    •    •    •    •    ♦ 

"  The  considerations  adverted  to  will  lead  me  to  place  this  decision 
*'  on  that  basis,  and  to  direct  the  freight  to  be  charged  in  the  adjuBt- 
**  ment  at  its  full  value  at  the  place  of  disaster.  The  proceeds  and  part 
''  of  the  cargo  being  arrested  in  this  port,  the  adjustment  wiU  then  be 
"  made  up  conformably  to  the  rules  governing  the  subject  here,  pre- 
"  serving,  however,  a  common  basis  of  contribution  in  respect  to  freight, 
"  either  to  it,  in  satisfaction  of  its  loss,  or  from  it,  contributing  to  the 
**  common  loss."    •    ♦    •    •    ♦ 
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Foreign  Legislation  and  Practice. 

Argentine  Republic. — Deduction  is  made  from  ship's 
materials  allowed  for  in  general  average  of  one-third  cost,  to 
compensate  for  the  increased  value  to  the  shipowner  in  having 
tiew  material  in  lieu  of  old. 

This  rule  applies  to  chain-cables ;  but  not  to  anchors,  fioiri 
which  no  deduction  is  made.^ 

If  the  vessel  be  new,  or  on  her  first  voyage,  or  if  the  aj)- 
parel  be  new  and  the  value  is  not  increased  one-third,  such 
deduction  will  be  made  as  is  proved  by  experts  to  be  just. 

Proof  also  is  allowed  that  the  new  work  has  increased  the 
value  of  the  vessel  or  the  parts  repaired  more  than  the  one- 
third,'  in  which  case,  a  larger  deduction  is  allowable. 

Provisions,  buckets,  water-casks,  etc.,  when  sacrificed,  are 
allowed  for  in  full. 

The  cargo  jettisoned  is  made  good  according  to  the  prices 
prevaiUng  in  tlie  port  of  discharge ;  deducting  the  freight, 
duties  of  importation  and  ordinary  charges.  The  kind  and 
quality  of  the  cargo  jettisoned  is  shown  by  the  invoices,  bills 
of  lading  and  other  legitimate  means  of  proof.' 

The  cargo  which  has  been  sold  at  a  port  of  distress  to  raise 
funds  is  paid  for  according  to  the  price  to  be  obtained  at  the 
port  of  destination  of  goods  of  the  same  kind  and  quality  at 
the  time  of  the  vessel's  arrival ;  or  if  all  the  goods  of  that 
class  are  sold  at  the  port  of  distress  the  value  may  be  esti- 
mated by  experts.  If  the  market  value  at  the  port  of  desti- 
nation is  lower  than  that  realized  by  the  sale,  the  actual  pro- 

"  And  it  is  farther  ordered  and  acljudged  that  the  freight  of  said  sliip 
"  shaU  be  contribated  for  at  its  gross  value,  and  that  the  freight  saved 
"  after  the  wreck  also  contribute  at  its  gross  value,  being  the  amount 
"  contributed  for  in  generid  average,  deducting  therefrom  aU  necessary 
"  expenses,  if  any,  incurred  subsequent  to  the  wreck."  The  same  view 
was  held  in  Nelson  v.  Belmont,  5  Duer,  810  (1856). 

»  Codigo  de  Comercio,  %  1489.    2  Ibid.,  *  1491.    3  Ibid.,  *  1500. 
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ceeds  belong  to  the  owner  of  the  goods.  If  the  vessel  does 
not  arrive  at  her  port  of  destination  the  cargo  sold  is  ac- 
counted for  according  to  the  price  realized  by  the  sale.* 

The  entire  freight  upon  goods  jettisoned  or  sold  at  a  port 
of  refuge  is  paid  the  vessel.^ 

Austria. — One  third  is  generally  deducted  from  the  cost 
of  replacing  articles  or  materials  of  the  ship,  voluntarily  sac- 
rificed. 

The  credit  for  old  materials  is  deducted  from  the  net 
allowance. 

Mr.  Artelli  writes :  "  The  Code  Napoleon  does  not  treat  of 
these  deductions  or  allowances ;  but  usage  has  alreiidy  sanc- 
tioned them,  and  it  is  therefore  considered  as  ^custonaary 
law '  to  deduct  one-third  new  for  old  after  the  first  year  of 
the  vessel's  life,  with  the  exception  of  anchors,  chains  and 
other  articles  in  iron,  from  which  there  is  no  deduction.  On 
vessels  less  than  one  year  afloat,  sacrifices  .ire  not  subject  to 
deduction." 

The  full  sound  value  of  sacrificed  goods  is  to  be  allowed 
the  owner,  though  a  presumption  might  exist  that  such  full 
value  could  by  no  means  have  been  realized  had  the  sacrifice 
not  occuned. 

We  cannot,  says  IVIr.  Artelli,  settle  on  mere  presumption 
only ;  if  from  the  protest  it  is  shown  on  oath  that  the  sacri- 
ficed goods  were  already  damaged,  a  deduction  would  be 
made.  It  must  be  left  to  the  sagacity  and  to  the  judgment 
of  the  atyusters  or  of  the  Court  to  value  the  depreciation 
which  the  goods  had  sustained  at  the  moment  of  jettison,  in 
order  to  refund  them  according  to  the  sacrificed  valiie. 

The  freight  stipulated  in  the  bills  of  lading  must  be  paid 
to  the  captain  because,  when  the  goods  are  paid  for  in  general 
average,  compensation  is  made  for  the  market  price  at  the 
destination  inclusive  of  freight. 

1  Codigo  de  Comercio,  ^  1105.    a  Ibid.,  4  196S. 
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Belgium. — One  third  is  deducted  from  tlie  cost  of  replac- 
ing vessel's  materials  for  allowance  in  general  average,  except 
with  chain  cables,  which  are  subject  to  a  deduction  of  fifteen 
per  cent,  and  ancboi-s,  which  are  allowed  without  deduction. 

If  the  ship  is  entirely  new,  however,  and  on  its  first 
voyage,  no  deduction  whatever  is  made.  Wood-stocked 
anchors  are  paid  for  loss  one-third  for  the  value  of  the  stock, 
bands,  nails,  etc. 

The  deduction  of  new  for  old  is  made  from  the  entire  cost 
of  the  repair,  suppUes,  pay  of  workmen,  etc.  ;*  the  credit  by 
sale  of  old  material  being  subsequently  made. 

No  deduction  of  new  for  old  is  required  in  cases  of 
stranding.^ 

"  In  case  of  a  loss  of  merchandise,  sold  in  order  to  procure 
the  funds  for  the  payment  of  chaiges  iucmred  in  a  i)oi*t  of 
distress,  the  rule  in  practice  is  to  make  the  contribution  for 
this  loss  as  for  a  bottomry  loan ;  that  is,  it  follows  the  natm-e 
of  the  expenses  for  the  payment  of  which  the  sale  was  made. 

"But  if  the  sale  has  proved  a  gain ;  in  other  words,  if  the 
proceeds  of  the  side  in  the  port  of  refuge  are  greater  than  this 
same  merchandise  would  have  produced  upon  the  arrival  of 
the  ship  at  the  port  of  destination,  does  this  benefit  belong 
to  the  proprietor  of  the  thing  sold,  or  does  it  pertain  to  the 
community  of  interest,  and  thus  diminish  to  that  extent  the 
contributive  part  of  each  ? 

"We  are  of  the  latter  opinion,  and  consider  that  if  the  pro- 
ceeds of  the  saJe  made  in  the  port  of  refuge  exceed  the  value 
of  the  merchandise  upon  the  arrival  of  the  ship  at  the  port 
of  destination,  the  benefit  which  results  should  be  deducted 
from  the  total  amount  of  general  average  ;  this  is  the  practice. 

"  Included  in  the  general  average  is  the  entire  freight  to 
the  port  of  destination  of  the  merchandise  necessarily  sold.''^ 

^  Cniysman's  Droits  des  Annateurs,  §  51.    Note  3,  Art.  §  7,  Antwerp 
Policies.    2  An  vers,  18  Juin,  1860.    (An.,  60, 1,  409). 
3  Engels  and  Van  Peborgh,  Memoir6  Int.  Genl.  Avg.  Com.,  p.  33. 
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To  the  question  "when  cargo  deUvered  is  damaged, 
is  the  presumption  that  the  jettisoned  merchandise  would 
also  have  been  damaged,  allowed  to  affect  the  value  of 
goods  contributed  for  as  jettisoned;^  Mr.  Goemaere  writes, 
If  the  sea  protest  does  not  mention  that  the  jettisoned 
merchandise  was  damaged,  it  is  considered  as  having  been 
in  a  sound  state,  and  is  made  good  for  its  full  value,  but  if 
the  sea  protest  declares  that  the  jettisoned  merchandise 
was  damaged,  it  is  made  good  on  the  mean  value  of  those 
goods  of  the  same  kind  that  have  been  delivered  in  a 
damaged  state. 

"  The  new  Belgian  law,  as  well  as  the  late  Code,  is  suffi- 
ciently clear  upon  this  point,  and  admits  of  no  presumptivt 
damage  regarding  goods  jettisoned.  If  the  master  does 
not  establish  'positively  at  the  time  of  jettison  the  existance 
of  damage  to  the  goods,  it  is  the  value  of  the  merchandise 
in  a  sound  state  that  should  be  made  good  in  general  aver- 
age, even  although  similar  goods  or  goods  forming  a  part 
of  the  same  lot  should  arrive  at  their  destination  completely 
damaged.  This  question  has  recently  been  presented  in 
the  case  of  the  *  Rubens,'  which  being  stranded  was  obliged 
to  throw  a  portion  of  its  cargo  overboard.  The  vessel  did 
not  float  but  became  filled  with  water  in  such  a  manner 
that  the  entire  cargo  was  delivered  damaged.  The  master 
having  declared  that  at  the  moment  of  jettison  this  mer- 
chandise was  in  a  sound  state,  the  value  of  the  goods  sacri- 
ficed was  made  good  as  sound,  although  the  merchandise 
delivered  sustained  by  damage  a  loss  of  over  thirty  i)er  cent." 

Brazil. — In  settling  allowances  for  voluntary  sacrifices  of 
ship's  material,  one-third  abatement  is  made  from  the  cost 
of  the  new  articles  procured  to  replace  the  old.  On  anchors 
no  deduction  is  made.^ 

The  merchandise  which  is  sold  to  raise  funds  shall  be  rec- 

» 

Codigo  Cornmercial,  §  77G. 
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ompensed  to  the  consignees  at  the  price  which  other-goods 
of  a  like  nature  would  produce  at  the  port  of  discharge,  or 
which  may  be  determined  by  arbitrators,  in  the  case  of  the 
sale  having  comprised  all  the  merchandise  of  the  same  kind  J 

The  same  rule  applies  to  other  cases  of  sacrifice,  as  jetti- 
son, &c. 

Freight  on  goods  jettisoned  for  the  general  safety,  and 
on  goods  sold  at  a  port  of  refuge  to  raise  funds  for  the 
common  benefit,  is  calculated  at  its  full  amount  in  gen- 
eral average.  Allowance  for  freight  lost  by  any  general 
average  act  is  made  on  the  basis  of  that  collected  on  goods 
delivered;  either  full  fi:eight  at  the  port  of  destination  or 
pro  rata  fi:eight  to  the  place  of  breaking  up  of  the  voyage.^ 

Chili. — The  Code  says,  "  The  ship  and  her  accessories 
are  to  be  valued  according  to  the  service  which  they  have 
encountered ;"  ^  and  again,  it  says,  "  The  value  which  existed 
at  the  time  of  the  loss  of  objects  pertaining  to  the  ship  which 
liave  been  sacrificed  shall  be  the  basis  of  the  allowance."*  In 
practice  this  valuation  is  usually  based  upon  the  rule  relative 
to  settlement  of  ship  damages  under  insurance  contracts ;  this 
provides  that  one-third  of  the  cost  of  replacing  such  parts  of 
the  vessel  as  are  destroyed,  shall  be  deducted  to  compensate 
for  the  greater  value  which  it  is  presumed  is  obtained  by  such 
replacement.  This  one-third  is  charged  to  the  owner.^  But 
if  it  be  proved  that  the  repairs  have  augmented  the  value  of 
the  ship  more  than  one-third,  this  excess  is  deducted.  The 
deduction  of  new  for  old  is  not  made  if  the  vessel  be  on  the 
fii-st  voyage ;  nor  is  the  deduction  made  from  sails,  anchors 
or  other  new  accessories  of  the  ship.* 

The  merchandise  lost  is  estimated^  deducting  the  freight, 
duties  of  importation  and  ordinary  charges,  for  the  current 
price  which  could  be  obtained  for  others  of  the  same  kind  in 
the  port  of  discharge. 

'  Codigo  Commercial,  J  615.    Veiga,  Vol.  II.,  pp.  63,  63.    2  See  Codigo 
Commercial,  ^  621.    Veiga,  Vol.  11.,  p.  136. 
3  i:<H\iisoile  Comercio,  J  1112.    <  lb.,  41116.    »  lb.,  J  1265.  6  lb.,  $  1267. 
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The  kind  and  quality  of  the  merchandise  lost  is  proven  by 
the  bills  of  lading,  or  in  default  by  the  invoices  or  any  other 
legal  proof.^ 

The  goods  thrown  into  the  sea  and  recovered  afterwai'ds 
are  to  be  charged  in  the  average  statement  only  for  the  A'alue 
of  the  deterioration  which  they  have  suflfered,  and  the  charges 
made  for  saving  them.  If  the  value  of  these  goods  has  been 
included  in  the  common  average,  and  paid  to  the  proprietoi-s 
before  the  recovery  is  known,  they  return  the  quota  received, 
retaining  alone  that  which  is  due  by  reason  of  the  deteriora- 
tion and  charges  of  saving.^ 

Cuba. — Vessel's  material  cut  away  (such  as  siku-s,  sails, 
etc.),  is,  when  contributed  for  in  general  average,  reduced  by 
a  deduction  of  one-third. 

Denmark. — The  amount  to  be  allowed  in  a  genenU 
average  case  for  damage  done  to  ship  and  ship's  stores,  shall 
be  the  actual  cost  of  repair  or  replacing,  deducting  cue- 
third  new  for  old,  and  the  net  proceeds  of  the  old  materials 
which  have  been  realized  and  substituted  by  others.^ 

No  deduction  is  made  from  cost  of  anchoi*s,  and  but  one- 
sixth  fi*om  chain  cables. 

The  iibove  deductions  are  invariable  except  in  ease  of 
vessels  on  their  first  voyage,  in  which  case,  allowances  are 
due  in  full. 

If  goods  jettisoned  or  otherwise  lost  by  measures  taken  to 
save  ship  and  cargo,  are  saved  to  the  proprietor,  the  damage 
only  which  they  have  suflfered,  and  the  charges  to  recover 
them  shall  be  made  good  in  general  average.^ 

If  the  merchandise  was  damaged  at  the  time  of  the  jetti- 
son, or  from  all  the  circumstances  of  the  case,  and  the  condi- 
tion of  the  other  goods,  it  was  probable  that  it  would  have 
become  so,  the  value  which  it  is  estimated  the  cargo  would 
have  had  if  carried  on  in  the  ship  is  the  amount  for  which 
contribution  is  due  in  respect  to  such  sacrifice.^ 

I  Codiffo  de  Comercio,  ^  1111.    2  Ibid.,  $  1095.    3  losuraiice  Law,  ^  36. 
4  Ibid.,  ^  52.    5  See  Ibid.,  $  3^ 
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Goods  jettisoned  or  otherwise  sacrificed  or  lost  for  the  com- 
mon benefit  of  ship  and  cargo,  shall  be  contributed  for  in 
general  avei-age,  at  the  market  price  at  the  port  of  destination 
upon  the  ship's  arrival  there;  or,  if  the  remainder  of  the  goods 
do  not  reach  the  destination,  according  to  the  value  at  the^ 
place  where  the  voyage  terminates,  and  where  such  remainder 
of  goods  be  discharged  or  saved ;  in  both  cases  subject  to  de- 
duction of  freight,  duty  and  other  charges  which  would  be 
payable  on  such  goods,  if  they  had  not  been  sacrificed.  If 
the  value  or  cost  of  the  goods  cannot  be  ascertained  at  such 
\m%  the  value  at  the  port  of  shipment  is  adopted  for  the 
angulation  of  the  loss.^ 

The  allowance  for  jettisoned  freight  is  based  on  the  freight 
earned  by  the  delivery  of  the  other  cargo  on  board. 

If  for  any  reason  the  freight  eanied  by  delivery  of  such 
merchandise  as  remains  on  board  is  reduced,  or  becomes  a 
pro-rata  fieight,  the  freight  upon  the  jettisoned  goods  is  re- 
duced in  proportion.- 

« 

ExGLAXD. — Eegarding  the  deduction  of  "New  for  Old" 
the  same  rule  prevails  as  in  the  United  States ;  with  these 
modifications : 

If  the  vessel  be  on  her  first  voyage — ^iind  this  term  is  held 
to  be  the -first  trading  adventme  of  the  ship,  out  and  home, 
two  passages  being  considered  one  voyage — no  deduction  is 
made  from  the  cost  of  new  material.^ 

No  deduction  is  made  from  anchors,  and  one-sixth  only, 
fiom  chain  cables.* 

Materials  which  are  perfectly  new  when  sacrificed,  are 
allowed  without  deductions. 

One  third  is  taken  from  the  cost  of  labor  as  well  as  ma- 
terial, though  not  from  the  sundry  expenses  consequent 
upon  repairs,  as  towage,  cartage,  etc. 

»  Ins.  F-aw,  §  37. 

2  S<HJ  Muniiel  Droit  Com.,  Vol.  IF,  p.  10(50. 

3  Beneeke  (S.  &  B.),  p.  238.    Fenwick  v.  Robiuion,  3  C.  &  P.  323. 
*  Hopkins,  p.  44. 
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No  reduction  is  made  in  case  of  temporary  repairs,  or 
repairs  which  have  to  be  renewed  on  arrival  at  the  port  of 
destination  and  which  consequently  give  no  permanent  bene- . 
fit  to  the  ship. 

When  the  ressel  has  been  newly  sheathed  before  proceed- 
ing on  the  voyage,  no  deduction  is  made  from  any  allowance 
for  a  saerifice  of  the  same.^ 

The  following  is  one  of  the  "  Customs  of  Lloyds  "  in  regaitl 
to  allowances  of  ship  damages,  whether  in  general  or  parti- 
cular average : 

The  deduction  for  new  work  in  place  of  old,  is  fixed  by 
custom  at  one-third,  with  the  following  exceptions : 

Anchoi^s  are  allowed  in  full ;  chain  cables  are  subject  to 
one-sixth  only. 

Metal  sheatlung  is  dealt  with  by  allowing  in  full  the  cost 
of  a  weight  ecpial  to  the  gross  weight  of  metal  sheathing 
stripped  off,  minus  the  proceeds  of  the  old  metal.  Nails, 
felt  and  labor  metalling,  are  subject  to  one-third. 

The  rule  applies  to  iron  as  well  as  to  wooden  ships,  and  to 
labor  as  well  as  material.  It  does  not  apply  to  the  expense 
of  straightening  bent  iron  work,  nor  to  the  labor  of  taking 
out  and  replacing  it.  It  does  not  apply  to  gmving-dock 
expenses  and  removals,  cartages,  use  of  shed's,  stages  and 
graving-dock  materials. 

It  does  not  apply  to  a  ship's  first  voyage.'^ 

The  allowance  for  cargo  jettisoned  is  to  be  based  on  the 
value  of  such  cargo  at  the  port  of  destination,  and  should 
it  be  shown  that  it  would  have  been  delivered  damaged,  if 
not  jettisoned  ;  only  the  damaged  value  is  to  be  allowed.^ 

The  owner  of  goods  sold  to  pay  expenses  is  entitled  abso- 

1  Lowndes,  p.  231.    Hopkins,  p.  48.    Baily,  p.  130. 

2  Report  on  "  Customs  of  Lloyds,"  p.  10. 

3  Tliis  is  illustrated  by  a  case  not  long  since  decided  in  the  Conrt  of 
Common  Pleas.  The  Steamer  Tynemouth  Castle,  while  on  a  Toyjip* 
from  Odessa  for  the  United  Kingdom,  ran  on  a  sand  biink  in  the  Sea  of 
Marmora;  a  large  part  of  the  cargo  was  transferred  to  lighters,  but  as 
no  more  boats  were  to  be  had,  a  quantity  was  jettisoned,  and  the  ve^^-l 
floated  and  was  towed  to  Constantinople. 
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luti^ly  to  the  i>roceeds,  in  any  event,  with  a  further  claim  for 
compensation  for  tlie  loss  by  sale,  in  the  event  of  such  a  loss 
accruing. 

Finland. — The  repahs  of  the  ship  which  are  to  be  con- 
tributed for  in  geneml  average,  are  due  without  any  deduc- 
tion if  the  ship  is  new;  but  otherwise,  there  is  deducted 
l>ecause  of  her  age,  one-third  of  the  price  of  the  repairs 
applicable  to  the  hull  of  the  vessel  or  to  her  standing 
rigging,  if  the  ship  has  already  been  afloat  three  years; 
one-third  is  hkewise  deducted  for  the  sails  and  running 
rigging  which  have  been  in  use  one  year,  and  one-sixth  for 
the  cliains  which  have  served  two  years ;  in  no  case  is  there 
anv  deduction  from  the  cost  of  anchors. 

At  this  phicc  the  cargo  deUvered  was  fouud  to  bo  worthless,  wliilst 
that  whicli  had  been  jettisoned  was,  when  sacriticed,  in  prood  condition. 
The  plaintiffs  chiimed  allowance  for  the  cargo  thrown  overboard, 
according  to  its  value  at  that  time.  The  Court,  in  judgment,  said  that 
the  defendants  were  only  bound  to  pay  a  proportion  of  the  loss  based 
on  the  value  that  the  merchandise  would  have  had  if  it  had  gone  to 
Constantinople  in  the  ship.  Schroder  et  al.  i\  Cleugh  et  aL,  Nov.  2o,  1875, 
Mitchel's  Mar.  Register,  and  see  Lowndes,  p.  222. 

Where  a  portion  of  the  cargo  is  sold  at  an  intermediate  port  to  raise 
funds,  the  owner  is  not  entitled  to  claim  of  the  shipowner  the  price  to 
l)e  realized  at  the  port  of  destination,  unless  the  ship  arrives  there.. 
Atkinson  v.  Stephens,  C.  E.,  18o2,  7  Ex.,  567.  Aloys  v.  Tobin,  1804. 
Richardson  v.  Nourse,  3  B.  &  A.,  287.  Powell  i?.  Gudgeon,  5M.  &  S. 
431.    CampbeU  r.  Thompson,  1  Stark,  490. 

Where  vessel,  freight  and  cargo  are  hypothecated  at  a  foreign  port 
for  necessary  repairs  of  a  sea  damaged  ship  ,  and  the  vessel  and  freight 
realize  less  than  the  sura  borrowed,  the  cargo  must  pay  the  difference. 
But  the  cargo  owner  may  sue  and  recover  of  shipowner  on  an  implied 
promise  of  indemnity  ;  and  a  plea  that  the  bond  was  executed  by  the 
mastt-r  without  the  express  authority  of  the  shipowner,  that  when  the 
same  wjus  executed  the  cost  of  repairs  exceeded  the  value  of  ship  and 
freight,  and  that  the  shipowner  abandoned  these  interests  and  never  ra- 
titiwl^the  master's  act,  held  a  bad  plea.  Duncan  v,  Benson,  1  Ex.,  537 
(1847).    IJallet  v.  Wigram,  9  C.  B.  580  (1850). 

Cargo  sold  for  funds  is  to  be  repaid  according  to  the  price  realized, 
if  higher  tlian  its  value  at  destination.  If  less,  however,  the  destination 
value  is  to  Ik*  allowed,  and  no  freight  is  due.  Hooper  r.  Buniesa,  139 
L.  K.  (1876).  The  master  must  consult  with  owners,  if  practicable, 
before  taking  money  upon  bottomry  or  respondentia.  The  "Klein- 
worth''  r.  Cassii.  Marit.  of  Genoa,  L.  R.  2  Ap.,  157  P.  C,  608. 
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Subsequently  there  is  also  deducted  the  estimated  value 
or  the  proceeds  by  sale  of  the  ship's  articles  remaining 
damaged  which  have  been  replaced  by  newJ 

The  sums  estimated  by  the  experts  named  for  that  puqxxse 
are  considered  to  represent  the  actual  value  of  the  material 
sacrificed,  when  the  repairs  have  not  been  made,  or  when,  if 
tliey  have  been  made,  their  cost  has  exceeded  the  estimate. 
If  on  the  contrary,  the  repairs  when  completed  are  within 
the  estimated  cost,  the  actual  expense  incuiTed  is  aceopteil 
as  the  amount  of  damage,  and  is  the  value  from  which  any 
deduction  of  new  for  old,  etc.,  is  to  be  maile.^ 

The  loss  of  precious  articles,  silver  or  valuables  which  have 
not  been  declared  to  the  captain,  the  damage  suffered  by  gcxxls 
whose  shipment  is  not  proved  by  invoices  or  bills  of  lading  or 
by  mention  in  the  manifest,  is  not  to  be  contributed  for.  This 
rule  does  not  apply  to  the  clothes  or  other  effects  of  the  ca|)- 
tain,  crew  and  passengers,  who  are  permitt<?d  to  prove  such 
shipments  by  oath  or  other  means.^ 

In  order  to  estimate  the  damages  happening  to  the  goods 
in  case  of  general  average,  the  quantity  and  quality  of  the 
goods  are  fixed  upon  arrival  by  the  bills  of  lading  or  other 
proof;  afterwards  by  the  aid  of  the  invoices,  the  maiket  price 
or  the  valuation  of  experts ;  the  estimated  cost  price  of  simi- 
lar goods,  not  damaged,  is  ascertained  in  the  place  where  the 
discharge  is  made  or  at  that  place  at  which  the  voyage  is 
terminated.  From  this  value  there  is  deducted  the  amount 
of  freight,  custom  dues,  the  charges  of  sale  and  other 
expenses. 

1  Code  Maritime,  $  143.  Tlie  ship  Avliich  has  susUuiied  a  general 
average  luust,  as  soon  as  possible  after  anival  at  lier  destinatiou  or 
at  the  port  of  distress,  submit  to  an  inspection  and  estimation  by  the 
experts  desig-nated  for  such  purpose  l)y  the  competent  authoiity,  before 
t4iKing  any  measures  wliicli  jire  not  indispensable.  These  exjierts  have 
the  free  disposition  of  ship  and  cargo  as  far  as  this  may  be  necessary 
for  an  exact  exfimination.  They  vahie  the  old  materials  remaioiug  on 
board,  and  they  estimate  the  sum  necessary  to  repair  the  damages  iv- 
sulting  from  the  general  average ;  they  must  make  sepanite  note  of  the 
loss  occasioned  to  the  apparel  by  decay  or  otherwises  they  should  alni 
specify  in  dettiil  the  cost  of  repairing  each  aiticle  (C.  M.,  ^  143). 

2  Code  Maritime,  i  143.    3  Ibid.,  $  137,  3". 
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There  is  likewise  deducted,  when  allowance  is  to  be  made 
for  goods  lost,  the  particular  average  damages  which  the 
said  goods  had  suffered  before  their  sacrifice ;  and  when  the 
allowance  is  due  for  damaged  goods,  there  is  deducted  the 
actual  value  delivered  and  all  particular  average  loss  which 
tbey  may  sustain  before,  during,  or  after  their  voluntary 
injury.  In  each  case  it  is  the  remaining  value  for  which 
contribution  is  due. 

If  it  is  plainly  proved  that  the  property  sacrificed  in  a  case 
of  geneml  average,  would,  if  it  had  been  preserved,  have 
sustained  the  particular  average  damages  which  were  subse- 
quently received  by  the  goods  remaining  aboard,  then  the 
contribution  for  the  effects  sacrified  must  not  exceed  the 
value  which  these  things  would  have  had  after  the  last 
Jiccident.^  If  the  goods  estimated  as  lost  and  charged  in 
general  average,  are  recovered,  those  who  have  contributed 
to  the  average  have  a  proportionate  right  to  the  articles  re- 
covered, deduction  being  made  of  the  salvage  and  other 
charges.-  AVhen  goods  are  sold  to  raise  funds  they  are  to 
be  reimbui'sed  upon  the  ship's  airival  in  the  port  of  destina- 
tion according  to  the  cuirent  price  of  the  port,  unless  the 
ship  and  cargo  perish  during  the  interval,  deducting,  how- 
ever, the  freight,  duty  and  other  charges.^ 

For  the  freight  of  merchandise  which  has  been  indemnified 
in  general  average,  the  entire  value  is  allowed  if  the  voyage 
is  terminated  at  the  place  of  destination  ;  but  if  the  voyage 
is  broken  up  in  a  port  of  distress,  the  allowance  is  limited 
to  such  part  of  the  freight  as  coiresponds  to  the  distance 
traveled,  conformable  to  Arts.  102  and  IOC* 

France. — In  practice,  one-third  is  usually  deducted  from 
the  cost  of  repairs  for  the  difference  in  value  between  new 
and  old.^ 

The  deduction  of  a  third  from  the  value  of  the  ship's  appur- 

J  Code  Maritime,  $  144.    2  ibid,  $  149.   3  ibid,  $  49.    -*  Ibid,  ^  145. 

5  Fii^uet,  ^  633, 64.5.  Cass.,  13  juU,  1829  (S.  39,  1.  317).  Douai,  9  Nov., 
1B47  (D.  51,  2,  101. ;  S.  49,  2,  7).  Mars.  6  Sept.,  1860  (xVl.  60,  1.  259) ;  lb.  5 
Oct.,  1829  (M.  11,  1,  52);  lb.,  18  Fev.,  1835  (M.  15,  1,263);  lb.,  27  Juil., 
1838  (M.  18,  1,  238). 
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tenances  bought  in  place  ot  those  sacrificed,  as  representinjj 
the  difference  between  new  and  old,  is  made  floor  the  value 
at  the  place  of  destination,  and  not  according  to  the  cost  of 
purchase  in  the  place  where  the  replacement  is  effected.  * 
The  deduction  of  thirds  is  a  simple  usage  justified  by  the 
natural  wear  of  ships  and  the  labor's  of  navigation,  all  com- 
pensated by  the  fieight.^ 

This  one-third  deduction  is  not  held  as  an  arbitrary  (»ustoin, 
but  is  admitted  in  default  of  proof  to  the  contrary.'  "  Tbe 
"deduction  varies,''  writes  Mr.  Sorel,  "iiccording  to  the  cost 
"  of  the  articles,  their  degree  of  wear,  and  the  age  of  the 
"  ship,  these  estimates  being  left  to  the  appreciation  of  the 
"  arbitrators.  As  to  anchors  and  chains,  in  general  there 
"is  no  deduction  made  unless  it  be  proved  that  they  were 
"  old  or  had  been  bought  for  the  occasion,  in  which  cai^e,  the 
"deduction  will  be  from  ten  to  fifteen  pt^r  cent.  On  the 
"  first  voyage  there  w^ould  be  made  no  deduction." 

No  deduction  is  made  from  the  cost  of  replacing  articles 
actually  new  ;^  the  anchore,  chahis,  and  generally  all  things 
composed  of  metal,  the  masts  and  spars  are  allowed  in  full, 
and  nothing  is  to  be  deducted  from  the  labor  in  making  rt*- 
l)airs,  nor  for  the  repairs  of  a  new  ship  just  off*  the  stocks.^ 

When  the  cost  of  repaii'S  is  enhanced  by  a  commission  or 
bottomry  premium,  this  extra  expense  is  not  subject  to  de- 
duction of  new  for  old.® 

1  Mars.,  20Fev.,  1856  (M.  56,  1,  123;  3,  1,  291;  34,  1,  123;  :fis,l,259n 
CasR.,  5  juin,  1833  (D,  ;B3, 1.  331).    2  Mars.,  8  Oct.,  1850  (M.  58,  1,  381). 

3  Morel,  p.  306.  Cour  de  Renncs,  6  Fev.,  1843  (J.  dii  P.  torn.  I,  1S43,  i». 
657).  lb.,  38  Mars.,  1837.  Cass.,  13  Juil,  1839.  Rouen,  3  Fev.,  1^0  ( M. 
38,  3,  19 ;  D.  51,  3,  303.  Havre,  4  Mars,  1843  (M.  43,  33,  3) ;  3, 1,  291 ;  34. 
1,  133 ;  38,  1,  359.    Aix,  38  Juin,  1831.    Rouen,  15  Mars,  1843. 

Dageville,  t.  IV,  p.  7,  ^  5.    Canmont^  p.  739,  No.  33.    Cauvet,  ^  387. 

4  Havre,  Mars,  4,  1843  (43,  3,  33).  5  Mars.  8  Oct,  1^56  (M.  58, 1,281). 
Cauvet,  $  387.    6  Mars.  39  Fev.,  1856  (M.  56,  1, 133).    Morel,  p.  306. 

Caumont  Diet.  Droit  Com.,  p.  73,  No.  150.  Mars.  30  Mai.  1829  (M.  10. 
1,  397).  11).,  5  Oct.,  1839.  Rouen,  8  Fev.,  1843  (M.  33,  3,  33).  MarR..  Jan. 
1840  (19,  3,  57).  Leuionnier,  t.  II,  No.  333.  Girod  et  CI.  J.  du  Mars.,  4, 
3,  81. 

Tiie  policies  of  Pans,  Nantes  and  Bordeaux^  provide  for  one-tliird 
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In  Bordeaux^  the  deduction  varies  from  one-third  to  one- 
fourth  according  to  the  age  and  condition  of  the  vesseL 

"  The  things  sacrificed  are  allowed  for  according  to  their 
"  value  in  the  place  where  the  voyage  would  have  heen  ter- 
"  minated  if  the  sacrifice  had  not  been  made ;  accordingly, 
"  for  example,  when  a  ship,  after  a  jettison  of  rigging  and 
"  apparel,  anives  either  at  her  port  of  destination  or  in  a  place 
"  of  distress,  where  she  is  condemned  and  sold,  the  rigging 
"  and  apparel  jettisoned  are  estimated  according  to  their 
"value  in  the  phice  of  destination;  or,  according  to  the 
"  price  they  would  have  produced  in  the  port  of  refuge  with 
"the  sale  of  the  hull.'* 

"  But  if  the  ship  has  been  declared  innavigable  in  conse- 
"  quence  of  a  voluntary  stranding  from  which  it  has  been 
"  released,  with  the  ciirgo  saved  by  the  stranding ;  and  if  the 
"merchandise  discharged  in  a  neighboring  port  has  been 
"  transported  by  another  vessel  to  the  place  of  destination, 
"  the  loss  of  the  shipowner,  which  is  considered  a  general 
"  average,  is  liquidated  according  to  the  value  in  the  same 
"place,  because  the  innavigability  in  the  course  of  the 
"voyage  is  not  proved  a  sacrifice  made  for  the  common 
"  safety.'*  ^ 

deduction  from  cost  of  repairs  (material  and  labor)  at  prices  paid,  ex- 
cept anchors,  which  are  paid  for  in  full,  and  chain  cables  less  tifteen 
per  cent.  Cette  and  Marseilles  have  the  same  rule,  except  as  to  the 
cost  being  subject  to  tliis  deduction.  In  Havre  one- third  is  usually  de- 
ducted, except  in  cerUiin  cases  of  stipulated  .vahies  per  tonnage,  when 
oue-tifth  only  is  deducted ;  in  all  cases  anchors  and  chains  are  subject 
to  fifteen  per  cent,  reduction.  In  Jiouen,  the  usual  deduction  is  one-tliird, 
Have  for  anchors,  which  are  indemnified  in  full,  and  chain  cables  less 
one-sixteenth.  In  long  voyages,  this  one-third  is  only  taken  from 
articles  m  wood,  the  Siiils  and  cordage  and  other  objects  subject  to 
deterioration. 

The  custom  of  deducting  one-third  new  for  old  appears  to  have  been 
introduc^ed  in  France  l>etween  the  years  1810  and  1833.  M.  Girod,  the 
learned  editor  of  the  Journal  de  Marseilles,  writing  in  1823  refei*8  to  this 
role  as  one  recently  introduced  in  Marseilles.  Girod  et  Clar.  J.  de  M., 
4,  2,  81.  Lemonnier  d' Assurances  t.  II.,  333.  Gautier  c.  Durand,  Havre, 
4  Mars,  1843  (G.  et  CI.,  23,  2,  42). 

'  Cauvet,  4  412.  The  value  for  the  old  material  is  deducted,  as  a  credit, 
only  after  the  one-third  new  for  old  is  taken  ott". 
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The  actual  value  of  the  merchandise  jettisoned  is  to  be 
allowed  in  general  average,  and  if  from  the  condition  of  the 
other  cargo,  it  is  likely  that  the  jettisoned  goods,  though  riot 
damaged  Mhen  jettisoned,  would  have  become  so,  only  such 
damaged  value  is  to  be  made  good. 

The  WTiters  are  disposed,  and  properly,  to  demand  tlie 
sti'ongest  proof  as  to  the  damage  and  the  probabilities  of  its 
extension  over  the  whole  cargo,  or  to  that  jettisoned. 

Cauvet  says  the  state  of  the  merchandise  sacrificed  is  con- 
sidered sound  unless  there  is  proof  to  the  contrary,  the  proof 
that  the  objects  sacrificed  were  damaged  at  the  moment  of 
sacrifice  must  be  very  precise,  the  introduction  of  sea  water 
into  the  hold,  for  example,  will  only,  under  exceptional  cir- 
cumstances, authorise  the  conclusion  that  the  merchandise 
which  has  been  jettisoned  is  wet  and  damaged.^ 

"  Why,"  says  Frignet,  "  if  the  merchandise  is  sound  when 
jettisoned,  should  we  consider  that  if  it  had  continued  on 
board  it  would  become  damaged  ?  Might  it  not  have  been 
so  situated  as  to  escape,  in  some  degree,  the  damage  which 
the  others  sustained  ?  All  the  articles  of  a  cargo  are  not 
subject  to  the  same  extent  of  damage — ^they  lose  ten  or  fifteen 
or  twenty  or  thirty  per  cent  of  the  sound  values — othere  are 
imperishable.  In  which  categoiy  shall  we  place  the  objects 
sacrificed  ?  "  ^ 

Mr.  Emile  Sorel  wiit^s :  The  presumption  that  the  mer- 
chandise is  damaged  must  depend  upon  the  incident's  of  the 
voyage,  the  circumstances  which  precede  or  exist  at  the 
moment  of  the  jettison,  &c.  The  solution  of  the  whole 
question  is  always  left  to  the  judgment  of  the  arbitrators. 

The  goods  for  which  there  is  no  bill  of  lading  or  declara- 
tion of  the  captain,  are  not  to  be  paid  for  if  thrown  over- 


1  Cauvet,  §§413,  387. 

2  Frignet,  §  509.    See  as  to  proof  of  damage,  &c.,  Coiir  tie  Bordeiinx. 
13  Jan.,  1841,  Marcondo  d'Abnom  et  autres,  case.  (Girodet  CI.,  20, 2, 117). 
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board ;  they  contribute  if  saved,*  and  the  declaration  of  the 
captain  can,  in  no  case,  replace  the  bills  of  lading  for  mer- 
chandise which  has  been  loaded  for  his  account,  or  for  that 
of  any  of  the  erew.^ 

AVhen  the  voyage  is  terminated  short  of  the  port  of  desti- 
nation, the  value  to  be  allowed  for  jettison  or  other  sacrifice, 
is  based  upon  the  price  of  the  goods  at  such  inteVmediate 
IK)rt  or  place. 

The  owner,  or  the  master  who  represents  him,  shall  account 
for  the  merchandise  sold  at  the  current  price  of  goods  of  the 
same  nature  aiul  quality,  in  the  place  where  the  vessel  is 
discharged  and  at  the  time  of  her  arrival.^ 

If  the  vessel  be  lost  the  master  shall  account  for  the  goods 
at  the  rate  at  which  he  sold  them,  retaining  likewise  the 
fi^eight  according  to  the  bill  of  lading,*  but  the  freight  should 
in  such  case  not  exceed  the  value  which  has  been  rei^eived.^ 

It  seems  right  to  suppose,  says  Boulay-Paty,  that  the  cap- 
tain and  the  proprietor  of  the  ship,  who  were  charged  with 
providuig  according  to  their  necessity,  had  contracted  an  in- 
dividual debt  in  applying  the  mercliandise  to  the  accomplish- 
ment of  their  personal  desire.^ 

The  captain  is  paid  the  freight  of  merchandise  jettisoned 
for  the  common  safety,  at  the  charge  of  contribution  J 

The  amount  of  freight  for  which  contribution  is  due  is  as- 
certained ac<iording  to  the  same  rules  as  apply  to  the  con- 
tributory value  of  this  interest. 

Where  new^  freight  is  obtained  by  a  fresh  shipment  of 
goods  received  after  a  jettison,  tliis  freight  should  reduce  the 
claim  for  fieight  jettisoned.® 

»  Code,  $  430,  Cour  cVAix,  9  Juin,  1840-  J.  du  P.  1,  1840,  p.  2j9.  Morel, 
p.  158.  2  Bednmde,  ^  1871.  3  Code  de  Com.,  $  334,  Manuel  Droit  Com. 
Vol.  I.,  pp.  163,  373.  Cauvet,  $  374,  Morel,  p.  213.  Frigiiet,  4  468, 
Ewalds  e.  Wessel,  C.  du  Mars.,  April  24,  1834  (M.  15, 1, 153).  4  Code  de 
Com.,  $  2»8.  5  Alauzet  Com.,  $  1900.  Frignet,  $  4  367,  373.  Cauvet,  $ 
378.  Morel,  p.  319.  Rogron  C.  de  Com.  Expliqu^,  p.  656.  C.  de  Paris, 
37  Mars.,  1838.  J.  du  P.  tom.  I.,  1838,  p.  536.  Ewalds  c.  Wessel,  C.  du 
Mars.,  April  34,  1834,  (M.  15,  1,  153).  6  Boulay-Paty  Droit  Com.  (Ed. 
1831),  Vol.  II.,  p.  430.  7  Code  de  Com.,  $  301.  8  Havre,  29  Aout.,  1864. 
Mars.,  24  Sep.,  (M.  m,  1,  301).    Morel,  p.  210. 
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The  captain  cauuot  claim  freight  for  a  deck  load  if  jetti- 
soned, even  though  the  carriage  of  such  deck  load  be  au- 
thorized by  the  charter-party  or  bills  of  lading.^ 

Tliere  is,  however,  an  exception  to  this  rule  when  the 
freight  is  fixed  in  a  lump  sum  for  all  the  cargo ;  in  which  case, 
there  is  no  diminution  of  the  freight  for  cargo  thrown  into 
the  sea  from  the  deck.^  This  rule  applies  as  well  to  under 
deck  cargo ;  from  which  it  follows  that  no  allowance  should 
be  made  the  shipowner  when  the  entire  freight  is  due ;  but 
the  cargo  owner  being  liable  for  the  full  amount,  should 
receive  compensation  for  the  value  of  the  cargo  witliout  the 
ordinary  freight  deduction. 

Where  a  vessel  in  the  course  of  her  voyage  is  declared  in- 
navigable, the  freight  due  the  shipowner  is  calculated,  not 
by  reason  of  the  distance  travelled,  but  of  the  a<lvanceraeut 
of  the  voyage ;  and  then  only  in  case  the  cargo  anives  at  a 
good  port. 

Germany. — The  full  amount  of  the  repair  of  damages 
voluntarily  caused,  is  to  be  allowed  in  general  average  if  at 
the  time  of  sustaining  the  damage  the  vessel  had  not  been 
afloat  for  a  full  year. 

The  same  rule  applies  in  allowing  for  separate  parts  of 
the  ship,  metal  sheathing  and  appurtenances,  when  not  in 
use  for  a  whole  year ;  in  other  cases  one-third  is  deducted, 
except  for  chain  cables,  when  one-sixth  is  bxken  off,  and  for 
anchors,  which  are  paid  in  full,  unless  the  anchore  are  wood- 
stocked,  when  the  value  of  the  stock  is  subject  to  one-thii"d 
deduction. 

Where  estimates  have  been  made  by  appraisei'S,  and  the 
cost  of  the  new  article  is  in  excess  of  tlieir  estimates,  the  cost 

1  Bordeaux,  10  Jan.,  18G5.    Frignet,  Vol.  I,  p.  317,  ^  300. 

3  Mars.,  14  Juin,  1860.  Bordeaux,  15  jau.,  1866.  Man.  Droit  Com.,  Vol. 
I,  p  366.    Rogron,  p.  659.    Manuel  Droit  Com.,  Vol.  I,  p.  368. 

3  Allgemeiues  Handel  sgesetzbuch,  $  713.  Chain -cables,  however,  if 
less  than  one  year  in  use,  are  paid  for  in  full.  Nolt«  II.,  789.  Meno- 
Pohl.  IV.,  670.    Teckleuborg  Hand.  Lexicon,  p.  13. 
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in  excess  (as  well  as  the  third  or  sixth,  as  the  Ciise  maj'  be)  of 
the  estimated  value  is  charged  to  the  owners.  If  the  esti- 
mates are  excessive,  the  actual  cost  is  taken. 

Credit  for  old  material  is  made  from  the  net  (two-thirds).* 

In  calculating  the  exiHMises  of  the  repjiir  from  which  de- 
duction is  due,  not  only  the  cost  of  the  material,  but  the 
labor  of  the  workmen,  the  dock  dues,  etc.,  are  to  be  regarded, 
and  the  proper  proportion  deducted  from  all. 

Cargo  jettisoned  is  i)resumed  sound  unless  it  be  shown  by 
the  protest  to  have  been  otherwise ;  in  case  it  is  proved, 
however,  to  have  been  damaged,  only  the  damaged  value 
is  allowed  for. 

The  fact  that  the  cargo  delivered  is  injured,  is  not  allowed 
to  iTiise  the  presumption  that  the  jettisoned  cargo  was  or 
would  have  been  in  the  same  condition. 

This  rule  is  not  entirely  genei-al,  in  Stetthij  Mr.  Bull 
writes  that  if  it  were  probable  that  the  jettisoned  cargo 
would  have  become  damaged  had  it  arrived  at  its  destination, 
only  this  presumably  damaged  value  is  to  be  allowed ;  and 
the  Code  says,  in  fixing  the  amount  which  is  to  be  allowed 
for  sacrificed  goods,  a  deduction  is  to  be  made  on  account  of 
decrease  of  value  and  losses  which  maj'  have  occuned  before, 
at,  or  after  the  casualty — not  belonging  to  general  average.^ 

The  amount  to  be  allowed  for  goods  which  have  been 
sacinficed  is  determined  by  the  market  price  of  goods  of  the 
ssime  description  and  ciuality  at  the  port  of  destination,  at 
the  time  when  the  discharge  of  the  ship  commenced.  AVhen 
no  market  price  can  be  got  at,  or  when  doubts  may  arise  as 
to  such  price  or  its  applicability,  more  particularly  as  regards 
the  quality  of  the  goods,  the  value  nuist  then  be  settled  by 
competent  persons.  From  the  value  are  to  be  deducted 
whatever  sums,  in  resi)ect  of  freight,  duties  and  charges 
have  l)een  saved  by  the  loss  of  the  goods. 

As  sacrified  goods  are  considered  also  such  as  may  have 
l>een  sold  to  satisfy  geneial  average  (Art.  708,  7.^).^ 

'  These  rules  are  applied  in  Hamburg,  Luheck,  Bremen,  Stettin  and 
Koniggburg.  2  AUKemeincs  Handelgesetzbuch,  $  715.  3  See  Ibid,  §§  612, 713. 
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The  amount  to  be  allowed  for  goods  which  have  siiifereil 
damage  belonging  to  general  average  is  deterniiued  by  the 
difference  between  the  value  of  the  goods  in  their  damaged 
state  at  the  commencement  of  the  discharge  of  the  vessel, 
which  is  to  be  settled  by  competent  pei-sons,  and  the  market 
price,  as  stated  in  the  preceding  section,  after  deduction  (if 
dues  and  charges,  as  far  as  such  may  have  been  saved  in 
consequence  of  the  damage.^ 

If,  in  case  of  goods  being  disposed  of  by  sale,  the  net  pro- 
ceeds exceed  the  value  according  to  the  prices  at  destina- 
tion, the  proceeds  obtained,  measures  the  claim  of  the 
owner  against  the  ship.* 

The  allowance  for  freight  not  earned  is  to  be  determined 
by  the  amount  which  would  have  been  due  on  the  sacrilieed 
goods  if  they  had  been  carried  on  by  the  shij)  to  the  port  of 
destination  ;  or  if  the  ship  does  not  arrive  at  th6  port  of  des- 
tination, if , they  had  been  delivered  at  the  port  where  tiie 
voyage  terminates.^ 

By  freight  due,  writes  Mr.  Graef,  is  meant  the  freight  due 
from  the  receiver  of  the  goods ;  therefore,  if  the  charterer 
lets  the  ship  to  another,  this  latter  freight  is  in  question 
whether  it  be  higher  or  lower  than  that  of  the  original  charter. 

If,  aft<3r  a  jettison  the  vessel  puts  back  to  the  port  of 
sailing,  and  after  the  necessary  repairs  are  mmle,  receives 
new  cargo  to  take  the  place  of  that  sacrificed,  the  allowance 
for  the  freight  lost  by  the  jettison,  is  based  on  the  amount 
which  would  be  due  upon  delivery  of  the  jettisoned  cargo, 
less  the  new  freight  received  upon  the  fresh  shipment. - 

* 

Holland. — The  rule  observed  regarding*  deductions  from 
the  cost  of  repairing  ship's  material  sacrificed  is  very  similar 
to  that  of  England.  No  deduction  is  mtide  if  the  vessel  l>e 
on  her  first  voyage,  nor  if  the  material  sacrificed  be  new ;  no 
deduction  is  due  from  anchors  or  chain  cables.  In  all  other 
cases,  one-third  is  borne  by  the  shipowner.'' 

1  AUpemeiiies  Handel gesetzbuch,  $J  714,  614.    2  n,id.,  ^  613.    3  ll,ia. 
§  717,  619.    Nolte,  II,  667.    4  Wetboek  van  Koophandel,  §  716. 
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The  goods  thrown  overboard  must  be  valued  according  to 
the  market  price  at  tlie  sliip's  port  of  discharge,  deducting 
tlie  freight,  import  duties,  and  ordinary  expenses;  llieir 
quality  and  condition  is  to  be  determined  by  the  l)ills  of 
lading,  invoices  and  other  proofs. 

Mr.  Driebeck  writes,  that  if  all  the  cargo  delivered  be 
damaged,  or  that  part  only  be  damaged,  and  that  such 
damage  nuist  have  inevitably  extended  as  well  to  the  cargo 
jettisoned  as  that  saved,  then  this  presumption  is  accepted, 
and  only  the  damaged  value  allowed. 

ilessi's.  Asser,  Wertheim  and  Ilartogh,  on  the  contraiy, 
state  that  allowance  is  alwavs  based  on  the  sound  market 
value  at  the  time  and  place  of  arrival. 

( Joods  sold  at  a  port  of  refuge*,  to  raise  funds  are  made 
gJKKi  according  to  the  value  of  merchandise  of  the  same 
quality  at  the  port  of  destination,  at  the  time  of  the  vessel's 
ariival. 

If  the  value  is  lower  than  the  price  obtained  by  tlie  sale, 
the  excess  l>elongs  to  the  proprietor  of  the  goods.  If  the 
vessel  does  not  arrive  at  the  port  of  destination,  the  ship- 
owner must  account  for  the  goods  according  to  the  price 
obtained.^ 

The  freight  the  shipowner  should  earn  at  the  end  of  the 
voyage,  if  the  goods  were  delivered  in  mitura,  is  to  be  allowed ; 
accordinglj',  the  full  freight,  if  the  vessel  rcciches  her  destinji- 
tion,  the  pro-rata  freight  if  the  voyage  ends  at  an  interme- 
diate place. ^ 

Italy. — According  to  usage,  says  Mr.  Acier,  it  would  be 
I>roper  to  deduct  from  the  repaiis  made  to  the  hull,  as  well 
as  rigging,  spars,  sails,  metal  and  other  material,  in  consid- 
enition  of  refitting  the  vessel  witli  new  articles  instead  of 
old,  the  difference  between  the  new  and  the  old,  according 
to  the  time  that  the  repaired  articles  had  been  in  use  in  pre- 
vious voyages.    This  difterence  depends  on  the  ship's  age, 

J  See  Wetboek  van  Koophandel,  §  481. 
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the  nature  of  the  voyage,  etc.,  so  that  no  determined  differ- 
ence can  be  noted. 

Thus,  where  the  sacrificed  material  had  been  placed  on 
the  vessel  just  before  sailing,  and  was  consequently  in  use 
but  a  short  time  before  being  sacrificed ;  or  should  the  vessel 
be  on  her  first  voyage,  no  deduction  would  be  ma<le.  After 
the  first  voyage,  but  dunng  the  first  year  the  deduction 
would  probably  be  one  quarter  of  tlie  real  value  of  masts 
sails,  ropes  and  other  articles,  because  it  is  always  considered 
that  the  new  articles  will  be  more  costly  for  the  reason  that 
the  captain  would  naturally  try  to  provide  such  materials  in 
better  quality  than  those  lost.  As  for  the  met^il  for  cover- 
ing the  ship's  bottom,  the  usage  is  to  consider  four  and  one- 
half  to  five  years  in  the  Atlantic,  etc.,  as  the  proper  service 
for  copper ;  so  that  should  the  vessel  reciuire  to  caulk  her 
bottom  and  put  on  new  metal,  the  expenses  are  admitted  in 
general  average  according  to  the  time  it  had  yet  to  run,  had 
the  vessel  not  sustained  bad  weather  or  had  a  leak  to  i-epair. 
This  is  when  the  damage  is  a  consequence  of  a  dehberation 
for  the  common  safety ;  if  the  repairs  were  a  (*onsequence  of 
her  bad  condition,  then  the  expense,  whatever  it  might  have 
been,  would  be  entirely  at  the  owner's  charge. 

Copper  in  European  and  Atlantic  voyfiges  is  reduced  by 
one-fifth  for  every  year  that  it  has  been  on.  In  voyages  to 
the  Pacific,  by  one-fourth,  and  to  the  Indies,  one-third.  If 
coppering  at  a  foreign  place  costs  more  than  in  Genoa  or 
England,  the  deductions  are  only  made  on  the  basis  of  the 
Genoa  or  English  prices. 

Anchors,  chain  cables  and  other  materials  of  iron  are  not, 
in  Genoa^  subject  to  any  deduction  iiom  their  cost  price ;  in 
Ancotia  and  Sicily j  one-sixth  is  taken  off. 

As  a  matter  of  course,  the  proceeds  of  old  materials  are 
also  deducted. 

Practically,  as  regards  ordinary  ship's  fitting,  spai-s,  rig- 
ging, etc.,  (except  on  first  voyage  or  within  the  first  year) 
the  deduction  of  one-tlurd  is  usually  to  be  made ;  but  \hv 
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deduction  on  sails,  etc.,  may  be  more  than  one-third,  accord- 
ing to  circumstances^that  is,  tiie  age,  the  use,  etc.,  of  the 
article. 

The  difference  between  tlie  old  and  new,  however,  sa^s 
Sen.  Vallebona,  is  not  an  absolute  debt  of  the  shipowner 
unless  calculated  on  the  ordinary  cost  and  value,  and  not  at 
the  exceptionally  high  price  which  the  material  and  labor 
might  have  cost  at  the  iK)rt  of  refuge. 

AVhen  goods  are  sold  to  raise  funds  for  general  average 
exi)enses,  the  allowance  to  the  owner  is  based  upon  the 
selling  price  of  such  goods  at  the  port  of  discharge  if  the 
ship  arrive  in  safety;  if  the  ship  be  lost,  the  goods  are 
accounted  for  at  the  price  they  brought.  In  the  firet  case 
deduction  is  made  from  the  value  at  destination  of -freight, 
duty,  etc. ;  in  the  second  case  only  tlie  freight  is  deducted.* 

AVhile  the  owner  of  a  vessel  is  liable  for  the  price  of  the 
Sixle  if  the  ship  be  lost,  he  may  always  satisfy  this  liability 
by  an  abandonment  of  ship  and  freight,  in  which  case,  con- 
tribution is  due  by  any  other  interests  saved.*-^ 

No  presumption  of  damage  to  jettisoned  goods,  based 
upon  a  delivery  of  damaged  merchandise  is  allowed  to  de- 
stroy the  owner's  right  to  indemnity  based  on  a  sound  value. 
If,  when  jettisoned,  they  are  known  to  be  damaged,  such 
damaged  value  only  is  allowed;  but  the  assumption  that 
though  sound  when  sacrificed,  they  would  have  if  not  so  sac- 
rificed, been  delivered  damaged,  is  not  allowed  to  affect  the 
measure  of  indemnity. 

"If  goods  are  of  no  value  before  their  jettison,  it  will  be 
"  declared  by  the  captain's  report  or  by  a  regular  survey, 
"they  will  then  not  be  admitted  in  general  average,  not- 
"  withstanding  their  good  condition  when  put  on  board." 


»  See  Boreari,  Vul.  II..  p.  234,  ^  1173-1177. 

2  Codice  di  Coniercio,  H  405,  311.    Boreari,  Vol.  II.,  p.  73,  $1011. 
Allowance  for  jettisoned  or  injured  goods  is  always  subject  to  any 
ordinary  loss,  wastage,  etc. 
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"  At  the  deli^'ery  of  the  cargo,  should  it  be  found  damaged 
"  and  there  is  a  presumption  that  the  damage  arrived  in  con- 
"  setpicnce  of  the  jettison,  the  damage  is  admitted  in  general 
"  average,  and  the  amount  of  the  said  damage  contributes 
"  to  the  general  average  with  the  rest  of  the  cargo  saved. 
"  If  such  evidence  as  to  the  cause  of  damage  is  not  siif- 
"  ficiently  ascertained,  the  damage  is  considered  particular 
"  average." 

The  freight  is  due  tlie  captain  upon  the  merchandise  jet- 
tisoned at  the  charge  of  the  common  interest  ;*  and  it  is  also 
due  for  goods  sold  in  the  course  of  the  voyage  for  the  neces- 
sities of  the  ship.'^ 

Norway. — In  the  allowance  for  loss  of  shlp-s  material, 
one-third  is  to  be  deducted  from  the  cost  of  repair  for  the 
diiference  between  old  and  new,  except  that  chain  cables 
have  a  sixth  deducted,  and  anchors  are  allowed  in  full. 

If,  at  the  time  of  the  sacrifice,  two  years  have  not  elai)sed 
since  the  ship  was  launched,  no  deduction  is  to  be  made  from 
the  cost  of  repairs  to  the  hull,  but  for  the  apparel  the  usual 
deduction  is  made.^ 

If  the  cargo  jettisoned  be  damaged  and  allowance  is  due, 
only  the  damaged  value  of  the  merchandise  is  allowed. 

Contribution  is  based  on  the  market  value  of  the  jettisoned 
cargo  at  the  port  of  destination,  less  freight,  duty  and  landing 
charges.* 

If  it  is  considered  evUUnt  that  the  goods  jettisoned  would, 
if  not  jettisoned,  have  arrived  in  the  same  damaged  condition 
as  the  remainder  of  the  cargo  on  board,  a  reduction  in  the 
value  of  tlie  goods  thus  contributed  for,  would  be  justifiable; 
but  otherwise  not. 


1  Codice  (li  Comercio,  4  409.    Borsari,  Vol.  II,  p.  331,  ^  $  1182-3. 

2  Codice  di  Comercio,  5  405. 

3  Lov  om  Sofarten,  $  74.    '•"Lov  om  Sofarten,  %  73. 
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The  freight  of  goods  jettisoned  or  sold,  if  tlie  goods  them- 
selves are  paid  for  as  general  average,  is  included  in  the  con- 
tribution. If  the  ship  reaches  her  destination,  this  freight  is 
calculated  for  the  whole  voyage ;  if  not,  it  is  calculated  for 
the  goods  jettisoned  or  sold  as  for  those  preserved  ;  i.  e.,  pro 
rata  freight  only  is  allowed. 

If  the  voyage  is  continued  from  the  port  of  refuge,  and 
the  vessel  can  obtain  other  goods  in  lieu  of  those  jettisonec^, 
this  new  freight  is  to  be  deducted  from  that  lust  by  jettison 
and  only  the  remainder  allowed.* 

The  law  says,  "  Xo  freight  is  due  the  captain  for  the  goods 
lost  by  an  accident  after  their  shipment ;  but  if  the.  goods 
are  paid  for  as  general  average,  the  freight  is  nevertheless 
ciilculated  according  to  §  69.11°,  and  is  due  for  all  goods 
for  which  the  captain  is  held  to  pay.  In  case  of  a  forced 
harborage^  if  the  merchandise  must  be  sold  or  disembarked 
and  the  ship  cannot  carry  it  on,  or  if  in  cas?M)f  stranding,  the 
<*argo  is  saved  in  a  place  other  than  the  destination,  and  is 
not  transported  for  account  of  th3  ship,  a  portion  of  th3 
freight  is  paid  according  to  an  equitable  estimate  of  the 
route  traversed  and  of  the  difficulties  and  charges  occasioned 
by  the  distance  already  made,  and  by  that  which  is  incom- 
pleted. In  this  case  the  proprietor  is,  nevertheless,  entitled 
to  abandon  the  goods  for  the  freight  and  expens(\s."- 

Peuu. — It  is  considered  that  the  actual  depreciation  of 
the  Kicriliced  articles  should  be  deducted ;  for  convenience, 
however,  one-third  is  the  usual  proportion  deducted  in  ascer- 
taining allowances.  But  if  the  articles  sacrificed  were  new 
or  almost  new,  no  decjuction  is  made. 

Anchoi*8  are  allowed  for  in  full,  as  also,  the  cables,  unless 
they  are  badly  worn. 

If  the  vessel  is  on  her  tirst  vovai^e  or  less  than  one  year 
afloat,  no  deductions  at  all  are  made  of  new  for  old. 

J  Lov  dm  Sofavten,  ^  09.ir'.    '^  Ibid.,  v>  OG. 
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If  it  is  certaiu  that  the  goods  jettisoned  would  have  shared 
the  fate  of  the  cargo  delivered,  and  would  have  arrived 
damaged,  the  value  allowed  in  general  average  would  be 
their  supposed  value  had  they  been  undisturbed  and  finally 
delivered. 

Full  freight  on  the  jettisoned  goods  is  allowed  the  ship- 
owner.^ 

Portugal. — There  is  no  rule  in  the  Code  regulating  the 
allowance  of  sacrifices,  and  the  practice  is  based  upon  the 
rule  relating  to  particular  averages,  w^hich  provides  that  the 
underwriter  must  pay  two-thirds  of  the  cost  of  repauing 
the  damage. 

But  if  the  arbitrators  consider  that  by  the  repairs,  the  re;il 
value  of  the  ship  is  augmented  more  than  one-third,  the 
increased  value  of  the  ship  is  to  be  deducted.^ 

In  practice,  one-third  is  the  usual  deduction  upon  repairs. 
Anchors  being  allowed  in  full,  and  chain  cables  less  one-sixth. 

The  allowance  for  goods  jettisoned  or  otherwise  sacrificed, 
is  based  upon  the  rule  applicable  in  estimating  the  contribu- 
tory value  of  cargo.^ 

The  actual  value  of  the  goods  when  jettisoned  is  to  be  al- 
lowed; and  hence,  if  it  be  shown  that  they  were  at  that 
time  damaged,  only  the  damaged  value  would  be  contributed 
for;  but  no  presumption  of  after  damage  is  considered.* 

AVhen  goods  are  sold  for  funds,  the  vessel  must  reimburse 
the  owuer  of  the  goods  at  the  market  rate  upon  the  ship's 
arrival  at  her  destination ;  should  the  prices  realized  at  the 
place  of  sale  exceed  this  value,  the  profit  belongs  to  the 
cargo  owner.^ 

If  the  vessel  does  not  reach  her  port  of  destinsition  the 
goods  sold  are  accounted  for  to  their  consignee  at  the  price 
they  brought.® 

1  Codigode  Comercio,  §791.  2  Codipro  Commercial,  §1830.  '  IbW.. 
§  1842.  4  Sec  Lowndes,  p.  080.  »  Codigo  Commercial,  §§  1395,  13J»4. 
1:j99. 
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Freight  is  due  for  all  the  goods  which  the  eaptaiii  has  been 
obliged  to  sell  to  procure  funds  at  an  intermediate  port.  If 
the  ship  arrives  safe,  it  is  due  in  full ;  if  she  is  lost,  it  is  due 
in  part  and  in  proportion  to  the  voyage  performed,  and  it  is 
deducted  from  the  proceeds  of  the  sale.* 

Fivight  jettisoned  for  the  common  safety  is  also  subject  to 
the  above  rule. 

Russia. — The  deduction  of  one-third  new  for  old  is  made 
from  tlie  cost  of  replacing  vessel's  material  voluntarily  sacri- 
ficed; this  does  not  apply,  however,  to  the  hull  or  spars  if, 
at  the  time  of  the  accident,  the  vessel  had  been  less  than  one 
year  in  the  water,  nor  to  the  material  if  used  on  the  first 
voyage. 

Anchors  are  allowed  for  at  their  full  value,  and  chain 
Cxibles  less  one-sixth. 

The  credit  by  the  sale  of  the  old  material  is  made  from  the 
two-thirds  cost. 

The  circumstance  that  the  cargo  delivered  is  damaged  is 
not  allowed  to  aftect  the  value  to  be  allowed  for  goods  jetti- 
soned ;  but  if  the  cargo  jettisoned  was  evidently  damaged  at 
the  time  of  sacrifice,  it  will  be  made  good  at  the  damaged 
value. 

The  full  amount  of  freight  for  the  jettisoned  goods  unto 
the  port  of  destination  or  place  of  delivery  of  the  cargo,  is 
allowed  in  general  average. 

Spain. — ^^lasts  cut  away,  sails,  cables  or  other  apparel 
destroyed  to  save  the  ship,  are  to  be  appraised,  according  to 
the  Code,  at  what  thej^  were  worth  at  the  time  of  the  acci- 
dent, according  to  the  degree  of  their  wear.^ 

This  is  contrary  to  the  stipulation  of  the  Barcelona  hull 
policies,  which  provides  that  one-third  is  to  be  deducted  fnan 
the  entire  cost  of  reparation,  except  in  chain  cables   and 

1  Codigo  Commercial,  <)  1537.      *-  C(Hli;?o  dc  Comcrcio,  J  948. 
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anchors,  which  are  paid  for  in  full;^  and  in  practice  this  last 
rule  is  usually  followed. 

Xew  material,  fresh  rom  the  store-house,  is  allowed  with- 
out any  reduction.  Mr.  Viniegra  writes :  "  The  value  of  lost 
"  or  damaged  material  of  vessel  ought  to  be  appreciated  ac- 
"  cording  to  its  condition  at  the  time  of  the  disaster  (^  948) ; 
"  but  the  practice  has  been  established  to  deduct  one-third 
"  of  the  value  paid  for  the  new  as  a  compensation.  Anchors 
"  and  chains  are  allowed  for  at  their  full  value  without  Ac- 
"  duction.'' 

This  practice  of  deducting  one-third  new  for  old  is  not, 
however,  universal;  the  proportion  may  vary  in  practice 
according  to  the  degree  of  wear.^ 

The  goods  sacrificed  are  to  be  valued  at  the  cuneut  price 
at  the  port  of  discharge,  having  regard  to  the  kind  and  quality 
of  the  goods  as  shown  by  the  bills  of  lading.  If  this  cannot 
be  done,  the  value  is  taken  as  per  invoice  with  costs  of  ship- 
ment and  all  charges  and  freight  incurred  subsequently.^ 

In  answering  the  question,  "When  cargo  delivered  is 
"  damaged,  is  the  presumption  that  the  jettisoned  merchan- 
"  disc  would  also  have  been  damaged  allowed  to  affect  the 
"  value  of  goods  contributed  for  as  jettisoned  t "  Mr.  Viniegra 
writes,  "  Generally,  the  jettisoned  cargo  is  supposed  to  be 
"  in  sound  condition,  unless  there  be  proof  to  the  contrary, 
"  and,  as  such,  is  contributed  for  in  general  average.  I  cannot 
"  accept  the  argument  to  reduce  the  value  of  the  jettisoned 
"  sound  goods  to  that  of  the  damaged,  because  if  kept  on 
"  board  it  would  have  suffered  by  sea  water ;  supposing  this 
"  part  of  the  cargo  to  have  remained  on  board,  notwith- 
"  standing  the  impending  danger,  the  logiciil  consequence  can 
"  only  be  that  ship  and  cargo  would  have  been  lost" 

The  value  of  the  merchandise  sold  is  ascertained  by  the 
value  in  the  port  of  discharge  of  goods  of  the  same  kind. 

1  Guide  General  Ass.  Mar.,  157. 

3  Codigo  de  Comercio,  Com.,  p.  3")7,  note  2. 

3  Codigo  de  Comercio,  J  948,    The  above  rule  for  appreciating  tlie 
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"  In  the  case  of  the  vessel  perishing  before  arrivmg  in  the 
port,  it  appears  to  ns  that  the  captain  should  only  be  respon- 
sible for  the  price  for  which  it  was  sold,  and  by  this  the 
owner  will  not  lose,  for  had  the  goods  not  been  sold,  they 
would  have  perished  with  the  vessel."^ 

Sweden.  — Xo  deduction  is  to  be  made  from  allowance  for 
repairs  to  hull  if  the  vessel  be  less  than  two  years  afloat ; 
for  similar  damages  happening  subsequently,  and  also  for 
other  damages,  a  deduction  is  made  of  one-third,  as  the  dif- 
ference between  new  and  old,  but  of  one-sixth  from  chain 
cables.  Anchors  arc  always  indemnified  in  full.  Deductions 
are  afterwards  to  be  made  from  the -amount  of  compensation 
for  the  value  or  proceeds  of  sale  of  whatever  has  possessed 
any  value  in  its  damaged  condition,  and  the  replacement  of 
which  with  new  has  been  taken  into  account.- 

Damages  sustained  by  the  vessel  are  to  be  estimated  by 
experts.  The  amount  of  damage  consists  of  the  estimated 
sura  when  the  actual  repairs  have  not  been  made,  or  when, 
having  been  effected,  the  estimated  sum  is  less  than  the  cost 
of  repairs ;  but  the  actual  cost  of  making  the  repairs,  if  this  is 
less  than  the  estimated  cost,  is  to  be  taken  as  representing 
the  extent  of  the  damage.^ 

In  detennining  the  damage  to  goods  to  be  made  good 
in  general  average,  their  quantity  and  quality  are  ascer- 
tained by  the  bill  of  lading,  manifest,  invoice  or  other 
proof,  and  their  value  according  to  the  current  price  of  un- 
damaged goods  of  the  same  kind  at  the  place  of  destination 

value  of  the  property,  at  tlie  port  of  unloading,  is  opposed  to  tliat  estab- 

lijiihed  by  tlie  Rkodian  law  de  jactu,  according  to  which  the  cost  price 

would  be  taken.    It  appears,  notwithstanding,  that  our  law  is  the  more 

just,  because  the  object  of  the  contribution  is  to  phace  upon  an  equality 

the  owners  of  goods  lost  or  saved,  and  it  would  be  a  serious  injustice 

that  those  who  by  the  jettison  have  saved  tlieir  effects  and  i*eceived  the 

consequent  profit,  sliould  not  proportionally  indemnify  the  others,  who 

have  not  obtained  this  advantage.    Com.  C.  de  C,  p.  3o7,  note  1. 

1  Conitv.  Codigo  de  Couiercio,  p.  343,  note  2.    2  Sjolagen,  J  153.    3  Ibid, 
151,  163. 
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on  the  vessel's  arrival.  If  there  is  no  current  price  for  tlie 
goods  at  such  place,  the  value  is  to  be  determined  by  the  es- 
timation of  experts,  appointed  for  this  puipose.  If  the  voy- 
age ends  short  of  the  destination,  the  value  of  the  goods  at 
such  place  of  termination  is  taken.  From  the  value  thus 
found  are  to  be  deducted  the  expenses  of  unlading  and  of 
sale,  together  with  other  charges  in  connection  therewith, 
and  custom  duties  and  freight.^  When  the  goods  have  been 
totally  lost,  the  manner  of  ascertaining  the  value  is  the  same 
as  for  damaged  goods.^  For  goo<ls  which  have  been  damaged, 
the  amount  of  damage  consists  in  the  difference  between  the 
value  of  such  goods  in  sound  condition,  ascertained  in  the 
manner  directed  in  §  153,  and  the  value  thereof  in  their 
damaged  state,  after  deduction  of  the  expenses  and  dues 
mentioned  above,  as  also  of  custom  duties  and  freight^  the 
latter  value  to  be  detonnined  by  the  estimate  of  experts.^ 

The  merchandise  sold  in  the  course  of  the  voyage  is  to  be 
repaid  according  to  the  market  value  at  the  place  of  destina- 
tion,* deduction  being  made  of  freight,  duties,  charges  of  un- 
loading and  all  other  expenses  up  to  the  time  of  the  airival. 
There  is  no  certain  rule  laid  down  as  to  the  treatment  of 
contribution  when  the  probabilities  are  that  the  cargo  jetti- 
soned would  have  been  damaged  if  delivered  with  the  rest  of 
the  shipment.  The  value  to  be  contributed  for  consequently 
is  dependent  upon  the  circumstances  of  each  case,  and  it  ui 
doubtful  if  any  but  the  strongest  evidence,  such  as  the  state- 
ment by  the  master  in  his  protest  or  otherwise*,  would  be 
admitted  to  deprive  the  ow^ner  of  an  allowance  based  upon 
the  sound  market  value  at  the  port  of  destination.  The 
Swedish  Code,  like  the  German,  provides  that,  "In  eoni- 
"  puting  the  compensation  which  shall  be  payable  for  goixls 
"  sacrificed  or  damaged  in  general  average,  the  damage  they 
"  may  have  sustained  by  particular  average  before,  at,  or 
"  after  the  average  occasion,  is  to  be  deducted."  '* 

1  Sjolagen,  §  153.    2  Jbid.,  §  154.    '^  Ibid.,  §  lo5.    ^  Ibid.,  §  143. 11,  note, 
5  Ibid.,  §  150. 
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This  simply  indicates  the  fiict,  however,  that  contribution 
is  not  levied  on  value  saved,  but  upon  value  delivered. 

When  the  goods  are  contributed  for,  full  freight  is  allowed 
ill  general  average  if  the  vessel  reaches  her  port  of  destina- 
tion ;  where,  however,  the  vessel  puts  into  an  intermediate 
port,  and  there  ends  the  voyage,  distance-freight  only  is  al- 
lowed the  shipowner  upon  the  cargo  jettisoned.* 

Uruguay. — The  provisions  of  the  law  of  Montevideo  re- 
garding the  allowances  in  general  average  are  similar  to  those 
of  the  Argentine  Eei)ublic.^ 

United  kStates  op  Colombia. — The  losses  and  damages 
caused  to  the  vessel,  whether  in  hull  or  appurtenances,  are 
estimated  according  to  the  value  which  thev  ha<l  at  the  time 
of  sacrifice.^ 

The  goods  lost  are  to  be  estimated  according  to  the  cur- 
rent prices  at  the  port  of  discharge  of  goods  of  that  quality 
and  kind,  deducting  the  freight,  duties  and  ordinary  charges, 
and  also  any  damage  whicli  lias  been  sustained  by  the  goods 
saved.^ 

Wliere  the  voyage  i§  broken  up  the  goods  are  estimated 
according  to  the  prices  cuiTcnt  at  the  place  of  breaking  up.^ 

Where  goods  have  been  sold  at  a  port  of  refuge  to  procure 
funds  the  ship  pays  for  them  at  the  price  prevailing  at  the 
lK)rt  of  destuiation,  or  at  the  price  realized  by  -the  sale, 
according  to  the  demand  of  the  owner,^ 

The  freight  corrcsi)onding  to  the  merchandise  sacriticed  is 
the  amount  due  in  contribution.'  According  to  the  construc- 
tion of  the  Code,  the  freight  of  cargo  jettisoned  or  sold  at  a 
port  for  funds,  api)eais  to  b(i  due  by  the  consignees,  subject 
to  their  claim  for  increased  comp(Misati()n  in  average.^ 

'  Sjola^cn,  i  157. 

2  Cjdigo  de  Com.,  H  1499,  1501. 

3  Codigo  de  Comercio,     803,  458,  400.    4  ihia.,  ^  303.    5  ibid.,  4  304. 
6  Ibid.,  *  89, 10".    7  Ibid..  $  807.    8  ibid,  $  319.  r  3^ 
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Venezuela. — A  deductiou  of  one-third  from  tbe  cost  of 
repairs  to  ship  for  sacrifices  voluntarily  made,  is  considered 
to  compensate  for  the  added  value  to  the  shipowner  in  hav- 
ing new  articles  in  place  of  old.* 

The  merchandise  jettisoned  is  estimated  at  the  price  cur- 
rent at  the  place  of  discharge,  according  to  the  quality 
which  is  shown  by  the  bills  of  lading,  and  the  invoices,  if 
there  are  any.'^ 

The  allowance  for  merchandise  sold  in  a  port  of  distress  is 
based  upon  the  price  of  similar  goods  in  the  poit  of  destina- 
tion, or  if  the  ship  does  not  arrive,  according  to  the  price 
obtained  by  the  sale.^ 

^f,  for  example,  in  the  place  and  at  the  time  of  tbe  dis- 
charge, other  goods  are  sold  of  a  like  nature  and  quality, 
and  they  bring  a  higher  price  than  those  sold  at  the  port  of 
refuge  for  the  purpose  of  making  the  repair,  the  loss  is  general 
average.  But  if  there  is  a  gain  by  the  sale,  this  gain  belongs 
to  the  owner  of  the  goods  sold.* 

The  difference  between  the  price  of  sale,  and  that  which 
ruled  at  the  port  of  destination  of  the  goods  sold  in  oi-der  to 
supply  the  lu-gent  necessities  of  the  ship  in  case  of  foranl 
aiTival  because  of  sea  peril,  is  a  particular  avemge.^ 

1  See  Codigo  de  Coniercio,  §  702.    Sauojo  Exposicion,  Vol.  If.,  p.  274, 
§259. 

2  Ibid.,  J  623,  Sanojo  Exposicion,  Vol.  II.,  J  48. 

3  Codigo  tie  Comercio,  4  oil. 

<  Sanojo  Exposicion,  Vol.  II.,  p.  158,  <)  153,  11'^. 
5  Codigo  de  Comercio,  $  H23. 
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The  sacrifice  is  to  be  made  good  by  tlie  difierent 
interests  in  proportion,  according  to  the  share  of  each  in 
the  adventure. 

As  a  matter  of  principle  the  true  contributory  value  of 
any  interest  is  the  value  saved  by  the  sacrifice — L  e.,  the 
property  must  contribute  according  to  its  value  at  the 
place  and  at  the  time  when  and  where,  the  contribution 
becomes  due.^ 

We  have  seen  that  contribution  fur  loss  by  jettison,  or 
for  sacrifices  of  an  analogous  character,  is  contingent  upon 
something  finally  coming  to  the  use  and  within  the  control 
of  the  owner,  not  merely  upon  the  temporary  success 
attained  by  the  act  ;*  while  expenditures  are  due  abso- 
lutely, regardless  of  the  subsequent  fate  of  the  interests 
tor  whose  benefit  they  were  made.' 

Contribution  for  sacrifices  being  due  upon  a  delivery  at 
the  port  of  destination,  it  is  necessary  to  await  the 
vessel's  arrival  there,  hence  such  value  as  arrives  pays 
the  common  loss;  while  expenditures  are  to  be  ap- 
portioned upon  the  interests  benefitted  according  to  the 
value  at  the  time  the  benefit  was  conferred. 

1  Lee  r.  Grinnell,  5  Duer,  400  (1850). 
s  Ferguson  v.  Fitt,  Hayward  Law.  N  C,  274  [139]  (187o). 
3  Spafford  v.  Dodge,  14  Mass.,  R.  66    (1817).     Douglas  r.  Moody, 
9  Mass.,  548  (1818). 
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Legally,  then,  there  are  two  rules  of  valuation,  the  one 
applicable  to  cases  of  expenditure,  the  other  to  sacrifices 
of  propert}'. 

In  practice,  however,  while  the  correctness  of  the 
principle  applied  by  the  Courts  is  recognized,  no  such 
distinction  is  made,  but  in  all  cases  the  value  of  the 
property  at  the  port  of  destination,  or  of  delivery,  is 
taken  as  the  basis  of  the  contributory  value.* 

Finally,  the  contributory  value  must  be  increased  by 
any  amount  made  good  in  general  average,  and  reduced 
by  any  special  charges. 

SECTIOX  I.- 

Of  the  Vessel. 

The  vessel  is  to  be  valued  upon  arrival  at  the  port  of 
discharge  in  her  then  condition.'^ 

1  Tlie  practice  of  basing  the  contribntoiy  values,  in  all  cases,  npon 
the  value  of  the  property  at  the  port  of  discharge  is  manifestly,  not 
only  incorrect  in  principle  but  contrary  to  law. 

Especially  as  applied  to  the  valuation  of  the  vessel,  does  this  rule 
often  produce  confusion  and  uncertainty— while  its  ri^id  application 
under  all  circumstances  would  be  unjust — uay,  impossible.  Admitting 
the  principle  that  any  apportionment  of  expenses  incurred  during  the 
progress  of  the  voyage  is  to  be  made  upon  the  values  of  the  property 
at  the  time  the  expenses  are  incurred  we  seek  for  a  practical  appHea- 
tion  of  this  principle  by  deducting  from  the  value  of  the  vessel  upon 
arrival  at  the  port  of  discharge  the  expenses  incurred  in  the  way  of 
reparation  thereto  during  the  voyage,  the  remainder  being  supposed  to 
represent  the  vessel's  value  at  the  time  the  expense  was  incurred.  It  is 
evident  that  this  is  true  only  where  the  prices— for  labor  and  material— 
of  the  port  of  discharge  and  of  the  place  of  repair  are  the  same — to  the 
extent  that  they  dift'er  does  the  rule  fail. 

2  In  Leavenworth  r.  Delafield,  1  Caines,  R.  573  (1804),  tlie  Court  con- 
sidering that  some  fixed  rule  was  advisable,  even  though  an  arbitrary 
one,  decided  that  four-fifths  of  the  original  cost  of  the  vessel,  taking 
no  account  of  the  provisions,  should  be  the  value  for  contribution. 

And  in  Bedford  Com.  Ins.  Co.  v.  Parker,  3  Pick.  1  (1833)  the  value 
in  the  policy,  less  diminution  of  value  by  the  stranding,  was,  it  not 
having  been  shown  to  he  incorrect,  taken  as  the  contributory  value. 


CONTRIBUTORY  VALUES.  523 

From  the  value  thus  ascertained  is  to  be  deducted  the 
cost  of  any  repairs  or  other  work  done  subsequent  to  the 
sacrifice  for  which  contribution  is  sought ;  addition  then 
being  made  of  any  allowances  to  the  vessel  in  general 
average  for  sacrifices  of  ship's  material. 

If  the  vessel  is  sold  the  net  proceeds  by  the  sale  are 
taken  as  the  basis  for  ascertaining  the  contributory  value;' 

The  same  custom  was  sanctioned  by  tlie  Supreme  Comt  in  "The 
Star  of  Hope,"  9  WaU.,  203  (1869). 

In  800  Bales  of  Cotton,  8  Blatcli,  327  (1871),  the  four-fifth  rule  was 
disregarfled. 

In  Gillet  r.EUis,  11  111.,  579  (1850) ;  the  vessel  was  held  to  contribute  on 
its  value  at  the  port  of  destination  and  the  net  earnings  for  the  voyage. 

In  Douglas  v.  Moody,  9  Mass.,  548  (1813),  the  Court  held  that  the 
vessel  and  cargo,  for  the  purposes  of  contribution,  were  to  be  estimated 
''  at  their  value  in  the  place  when  and  where  the  expense  was  incurred." 

"  As  a  general  rule  tlie  contributory  value  of  tlie  ship,  when  she  has 
•'received  no  extraordinary  injuries  during  the  voyage,  and  has  not 
"l>een  repaired  on  that  account,  is  her  value  at  the  time  of  her  arrival 
"at  the  termination  of  the  voyage  But  when  the  ship  has  sustained 
"  injuries  during  the  voyage  and  undergone  repairs,  her  contributory 
"  value  is  her  worth  before  such  repairs  were  made." 

"  In  the  absence  of  other  proof  on  this  point,  her  value  In  the  policy 
**  of  insurance  at  the  port  of  departure  is  competent  evidence.  From 
"  this,  however,  should  be  made  a  just  and  reasonable  deduction  for 
"deterioration."  "Star  of  Hope,"  9  Wallace,  203  (1869).  Dodge  r. 
Tnion  Ins.  Co.,  17  Mass.  R.  470  (1831). 

In  Lewis  r.  Williams,  1  HaU  (\.  Y.  Superior  Ct.,)  474,  1829,  tlie  vessel 
was  floated  by  the  lighterage  of  the  cargo,  but  in  approaching  port  was 
wrecked.  She  did  not  contribnte  to  the  expenses  of  lighterage  and 
damage  to  cargo,  both  of  which  were  charged  as  general  average. 
Jones,  C.  J. :  "If  the  ship  or  any  portion  of  tlie  cargo  be  lost  by  a  new 
"  accident,  the  owners  of  what  was  so  lost  cannot  be  made  contribu- 
"  tor>'  in  respect  to  it,  to  the  indemnity  of  those  who  sutfered  by  the 
"  sacrilice  for  the  safety  of  tliese  goods  from  the  pi'evious  peril ;  all  the 
"  property  which  is  saved  from  that  peril,  and  ultimately  comes  to  the 
"  use  of  the  propiietors,  continues  liable  to  its  just  contribution  in 
"  general  average  to  the  loss  incuiTed  for  its  rescue  from  its  first  jeop- 
"  anlv." 

1  Where  the  ship  is  so  damaged  at  the  port  of  loading  as  to  necessitate 
a  sale  at  auction,  "  the  ship  is  to  contribute  upon  the  proceeds  of  tlie 
"sales  of  her  hull  and  materials,  to  which,  is  to  be  added  that  amount 
"  which  ought  to  be  allowed  for  injuries."  Leo  r.  Grinnell,  5  Duer,  429 
(1856). 
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but   generally   this  value  is  the  subject  of  estimale  by 
experts  appointed  for  that  purpose. 


Tilgbiuan,  C.  J. :  **  The  same  roasou  does  not  hold  for  tlie  valuation 
"  of  the  goods  niid  the  ship.  The  goods  are  intended  to  be  sold  at  the 
'*  port  of  destination,  and  being  selected  for  that  market  may  be  sup- 
'*  posed  in  general  to  fetch  a  good  price  there  ;  not  so  the  ship,  which 
**  in  many  crises  delivers  her  cargo  and  returns  to  the  place  where  the 
**  voyage  originated,  her  owners  having  tiad  no  intention  to  sell  her  at 
•*  the  port  of  deliver^',  which  they  may  have  known  to  be  no  market  for 
"  sliips."    Gray  r.  Wain,  2  S.  &  K.  239,  (1816). 

BeU  r.  Smith,  3  Johns  K.  98  (1800).  When  a  vessel,  by  the  perils  of 
the  sea,  becomes  so  much  injured  as  to  render  it  necessary  to  sell  her 
iu  a  foreign  port,  the  amount  of  her  value  in  whicli  tlie  general  averajfe 
is  to  be  calculated,  is  the  amount  she  actually  and  bona  fide  sold  fur. 
Per  Curiam.  **  I'he  case  of  f^eaven worth  v.  Delafield,  only  settled  how 
*'  the  difterent  interests  were  to  contribute  towards  the  general  average 
*Mn  case  of  capture,  whei-e  no  disaster  had  happened  to  injure  the  ves- 
**  sel  or  cargo.  It  would  be  obviously  unequal  to  apply  the  same  rule 
*'  where  a  vessel,  by  perils  of  the  sea,  has  been  so  much  deteriorated  as 
**  to  render  a  sale  abroad  necessary,  and  where  the  proceeds  fall  so  far 
*'  tiliort,  as  they  did  in  tliis  case,  of  her  original  value." 

*'  When  her  real  value  is  thus  ascertained,  that  is  by  an  actual  aud 
**  bona  fide  sale,  the  owner  should  be  made  chargeable  only  on  the 
'*  amount  for  which  she  is  soUl,  wliich  mode  of  adjustment  must  be 
**  pursued  iu  this  case." 

Spafibrd  v.  Dodge,  14  Mass.,  66.  Jackson,  J.  said,  "  As  this  contri- 
"bution  is  claimed  as  a  recompense  for  service  rendered,  and  uot 
*'  a  compensation  for  property  voluntarily  sacrificed  for  the  common 
"  good,  the  party  who  performed  or  paid  for  those  services  was  en- 
"  titled  to  his  recompense,  although  the  ship  should  liave  been  totally 
**  lost  before  completing  her  voyage.  The  contribution,  therefore,  must 
'*  be  adjusted  according  to  the  value  of  the  respective  articles  saved  at 
*'  the  time  when  the  expense  was  incurred,  in  like  manner  as  if  all  tlie 
*'  three  parties  had  been  present  aud  each  had  originally  paid  his  owu 
*'  proportion.  If  the  contribution  claimed  had  been  for  goods  thrown 
"  oveiboard  or  for  a  mast  cut  away,  the  adjustment  of  it  would  have 
'been  necessarily  postponed  until  tlie  termination  of  the  voyage;  be- 
**  cause,  until  that  time  it  could  not  be  known  whether  anything  would 
"be  saved  from  which  to  claim  contribution,  and  also  because  each 
••pai'ty  would  be  held  to  contribute  according  to  the  value  of  what 
"  should  come  to  his  hands  at  the  termination  of  the  voyage.'^ 

Mut.  S.  Ins.  Co.  r.  The  Ship  **  George,"  Olcott,  137.    '*Star  of  nope/' 
9  Wall,  203. 

PhiUips,  §§  1379,  1380,  1S81.  Parson's  Mar.  I.,  Vol.  II.,  p.  336.  Ibid, 
Mar.  Law,  Vol.  I.,  p.  830.    Dixon,  p.  lOS. 
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Foreign  Legislation  and  Practice, 

Argextixe  Kepublic. — The  value  of  the  vessel  for  con- 
tribution is  her  worth  in  the  condition  in  which  she  arrives, 
inchuling  the  amount  placed  to  her  credit  in  general  average.* 


Austria. — Tlie  vessel  is  valued  by  surveyors  according 
to  her  condition  as  saved  at  the  port  of  destination,  and  con- 
tributes in  general  average  at  one-half  of  this  amount. 

Amounts  made  good  contribute  to  the  general  average  on 
one-half  of  the  value  allowed. 


Belgium. — The  ship  contributes  for  half  of  its  value.^  It 
the  ship  has  been  repaired  subsequent  to  the  .accruing  of  the 
general  average,  it  is  its  half  value  in  its  antecedent  condi- 
tion of  damage  which  is  taken  in  practice  as  the  basis  of  ccm- 
tribution.^ 

The  value  of  the  vessel  is  stated  by  surveyors  at  the  port 
of  destination. 

If  hfiving  suffered  average,  she  needs  some  repairs,  or  sa- 
crificed objects  must  be  replaced,  the  value  of  these,  or  the 
amount  of  this  reparation,  after  deduction  of  the  difference 
between  old  and  new,  is  added  to  her  estimated  value,  and 
one-half  of  this  total  sum  foims  the  contiibutory  value. 

1  Codigode  Coruercio,  $  1498.  2  Siucc  tlic  above  was  written  the  Lnv 
of  September  14th,  1879,  has  gone  into  effect.  By  tbe  terms  of  tbis  law 
the  vessel  must  contribute  upon  her  full  value  as  saved. 

3  See  M6raoire  Int.  G.  A.  Com.,  pp.  33,  39. 

Experts  are  usuaUy  nominated  by  the  Tribunal,  for  the  i)uri>()se  of 
fixing  the  proper  contributory  value  of  tlie  vessel. 
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Ill  case  of  condemnation  of  the  vessel  in  an  intermediate 
port,  her  full  value  in  such  state  of  condemnation  is  to  con- 
tribute. 

It  is  a  general  princiide  that  the  contribution  applies  to 
all  the  property  engaged  in  the  expedition — that  is,  tlie 
cargo,  the  ship  and  the  freight  should  each  support  a  pixj- 
portionat43  part  of  all  the  saciifices,  and  of  all  the  charges 
admitted  in  general  average. 

The  mode  of  ascertaining  these  values,  however,  hiis  given 
rise  to  mu(;h  controversy.  The  better  and  more  rational 
system  seems  to  be  to  take  as  the  basis  of  contribution  the 
values  really  saved  and  delivered  at  the  port  of  destination. 
This  seems  the  more  logical,  the  motive  of  the  general  aver- 
age act  being  to  procure  the  physical  security  of  all  the  in- 
terests, that  they  arrive  conjointly  at  their  destination.  It 
is  at  the  end  of  the  voyage  that  the  adjustment  of  aveniges 
occurring  during  the  voyage  is  to  be  made;  and  if  an  average 
arises  in  the  port  of  departure,  the  adjustment  of  such  aver- 
age should  not  be  made  until  arrival  at  the  end  of  the  voy- 
age, unless  all  the  parties  interested  agree  to  the  contrary. 
The  captain,  by  his  agreement,  is  obliged  to  deliver  the 
cargo  in  the  port  of  destination,  and  may  only  claim  the 
payment  of  freight  and  average  in  proportion  to  the  value  of 
the  goods  in  tliis  port.  While  the  acceptance  of  the  port  of 
destination  value  as  to  the  cargo  may  be  correct,  as  it  is  sent 
to  that  port  for  sale,  it  is  not  so  as  to  the  ship,  which  is  not 
intended  for  sale,  and  it  should  contribute  according  to  its 
value  to  the  owner.  AVe  willingly  admit  this  as  a  theoretical 
principle,  but  practically  it  is  impossible  to  establish  the  real 
value  of  the  ship  to  its  proprietor.  It  does  not  seem,  there- 
fore, illogical  to  make  the  ship  contribute  upon  its  value  at 
the  destination,  because  the  captain,  not  having  funds  to  pay 
his  share  of  the  average,  may  sell  the  ship  at  the  port  of  des- 
tination and  pay  the  contribution  out  of  the  proceeds.* 

Stores  for  crew  and  passengere  do  not  contribute. 

J  Me  moire  I.  G.  A.  Com.,  p.  30. 
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Brazil. — The  vessel  contributes  upon  ber  full  value  as 
ascertained  at  the  port  of  destination,  plus  any  allowance  in 
contribution,  and  less  any  repairs  made  after  the  safe  ariival 
at  an  intermediate  port  and  before  tbe  survey  at  destination, 
thus  equaling  the  value  saved. 

This  is  estimated  by  experts,  appointed  by  the  master  of 
the  vessel  and  the  consignees  of  the  cargo.* 

Chili. — The  ship  contributes  on  the  basis  of  its  value  at 
the  port  of  discharge .^ 

Cuba. — The  vessel  contributes  on  its  full  value  as  it  ar- 
rives  at  the  port  of  destination,  plus  any  amount  made  good. 

Dexmark. — The  ship  contributes  to  a  general  average 
according  to  the  value  she  had  when  the  voyage  commenced,  • 
deducting  any  particular  average  loss  she  may  have  suftered 
on  the  voyage. 

If  the  ship  has  been  repaire<l  during  the  voyage,  and  a 
subsequent  general  average  occurs,  the  contribution  in  re- 
spect to  the  same  will  be  levied  on  the  value  the  ship  had  at 
the  commencement  of  the  voyage,  witli  deduction  of  such 
paiticular  averages  only  as  have  been  sufl'ered  after  the  ship 
was  repaired.  If  the  ship  has  not  only  repaired  damages  sus- 
tained on  the  voyage,  but  has  also  received  inqyrovements, 
she  will  have  to  contribute  to  the  subsequent  average,  with 
her  additional  value  deducting  the  amount  of  any  particular 
average  suffered  after  the  improvement."^ 

If  a  ship  is  sold  in  consequence  of  the  damages  sustained, 
the  cimtributory  value  of  such  ship  is  the  net  proceeds  of 
ship  and  apparel,  with  juldition  of  the  amount  of  damage 
made  good  to  such  ship  in  general  average.^ 

In  practice,  if  the  vessel  is  insured  in  Denmark  tlie  valua- 
tion in  the  policy  is  taken  for  contribution. 

1  Godi|?o  Commercio,  i  787,  2^. 

2  Codigo  de  Com.  4  1092,  l'\ 

3  Ins^urance  Law,  H  41,  44. 

4  Insurance  Law,  J  42. 
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If  not,  the  value  in  the  port  of  refuge  is  ordinarily  followed. 
But  a  valuation  at  the  port  of  destination  is  always  admitted 
if  demanded.^ 

Englaxd. — A  ship  is  to  be  estimated  for  the  purpose  ol 
contribution  solely  with  reference  to  her  value  as  saved 
finally  by  the  sacrifice.' 

The  value  of  the  ship  liable  to  contribute  is  the  actual 
worth  of  her  at  the  time  of  the  risk,^  when  expenditure  is 
the  object  of  contribution ;  but  it  is  the  actual  worth  of  her 
when  she  arrives,  if  the  contribution  be  for  a  loss  by  the 
sa€rifi(!e  of  property  in  the  expedition/ 

This  worth  is  ascertained,  according  to  Mr.  Stevens,^  for 
the  former  purpose,  by  deducting  from  the  value  of  the  ship 
when  she  sailed,  the  provisions  and  stores  expended,  the 
wear  and  tear  of  the  voyage  and  any  partial  loss  incuiTed — in 
all  the  three  items  up  to  the  time  when  the  risk  arose.  For 
tlie  puii)ose  of  meeting  a  Siicritice  of  propertj'  embarked  in 
the  expedition,  these  items  must  be  taken  for  the  whole  of 
the  voyage  and  deducted  from  her  value  at  departing.* 

Provisions  for  consumption  do  not  contribute. 

Finland. — The  ship  contributes  to  general  averages  upon 
its  value  after  the  accident,  increased  by  the  value  of  repaiis 
allowed  in  contribution.  This  value  is  to  be  estimated  by 
surveyors  apiwinted  for  that  purpose,  either  at  the  port  of 
destination  or  at  the  place  of  distress."' 

France. — The  vessel  contributes  on  one-half  of  its  value 
as  saved,®  the  valuation  being  usually  appniised  by  sur- 
veyors appointed  by  the  Tribunal  of  Commei"ce. 

1  Lowndes,  p.  415. 

2  Arnould,  VoL  IL,  p.  806  (4th  Ed.).    Baily,  p.  145.    3  That  is,  at  the 
time  of  peril,  or  when  tlie  charges  are  incun^ed, 

Abbott  on  Shipping  (Perkins  1850),  pp.  608,  609. 
4  Maclachlan,  Shipg.,  p.  638.  -Grainger  v,  Martin,  31  L.  J.  Q.  B.,  IJ^C. 
in  error,  4  B.  &  S.  9.    5  Stevens,  53. 
<5  Maclaclilan,  Shipg.,  p.  638.     ^  Code  Maritime,  §§  146,  14%  14.:. 
«^  Code  de  Commerce,  §§  401,  417. 
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Should  the  ship  have  been  repaired  at  an  intermediate 
port,  the  cost  of  repairs  is  deducted  from  the  value  at  the 
port  of  destination,  and  the  vessel  contributes  on  one-half 
of  the  diflference.^ 

Amounts  allowed  for  in  general  average,  contribute  on 
of  one-half.* 

"The  owners  of  the  ship  saved  by  the  jettison,  contribute 
"to  the  loss  it  has  caused.  They  contribute  for  the  ship 
"  which  the  jettison  has  preserved,  and  for  the  freight  which 
"  is  due  them  on  the  goods  on  board ;  for  the  jettison  has 
"  preserved  the  freight  also,  which  would  not  have  been  due 
"  if  the  ship  had  been  wrecked  and  the  goods  lost.  Neverthe- 
"  less  as  freight  is  due  them  only  on  account  of  their  ship, 
"  and  as  it  is  designed  to  replace  what  the  ship  loses  in 
"  value  during  the  voyage,  and  the  expenses  she  has 
"  caused,  it  has  been  considered  a  double  burden  to  require 
"  the  owners  to  contribute  for  the  ftiU  value  of  the  ship,  and 
"  likewise  for  freight.  Hence  the  ancient  maritime  laws  only 
"  require  them  to  contribute  for  one — either  ship  or  freight. 
"  The  Marine  Ordinance  has  taken  another  course,  it  has 
"  required  them  to  contribute  for  ship  and  freight  at  the 
"  same  time,  but  it  makes  them  contribute  only  for  half  the 
"  value  of  the  ship,  and  half  that  of  the  freight."  ^ 

The  value  of  the  vessel  must  be  taken  according  to  its 
condition  at  the  place  of  discharge  and  not  according  to  the 
value  at  the  place  of  departure,*  or  that  entered  in  the 


1  Cass.  2  Nov.,  1828.  «  Imbart's  case,  see  Cour  de  Caen,  8  Nov.,  1843. 
J.  du  P.  1. 1845,  344.  Rouen,  6  Fev.,  1843.  (J.  du  P.  1843, 1.  657.)  Par- 
dessus  No.  748. 

>  Pothier  Mar.  Contracts,  $  119.  Emerigon,  p.  501.  Code-^  804.  Can- 
vet  J  431.  Morel,  p.  341.  De  Courcy,  p.  176.  Manuel  Droit  Com.,  vol. 
II.,  p.  1017.    Valin  Com.,  art.  8,  tit.  7. 

Frignet  $  513.  Fremery,  p.  346.  Loci-e,  t#IV.,  p.  343.  Pai dessus.  III., 
No.  745,  4  Bord.,  39  Dec,  1865  (B.  66, 1,  33,  D.  43, 1,  290.)  See  the  de- 
cision of  the  Court  of  Bordeaux,  that  the  valuation  of  the  vessel  for 
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policy  of  insurance,  and  disregarding  the  amount  of  the  re- 
pairs at  the  port  of  safety.^ 

Where  in  consequence  of  the  disaster  the  ship  is  declared 
innavigable,  the  rule  for  ascertaining  the  contributory  value 
is  to  take  the  price  obtained  by  the  sale,  adding  thereto,  al- 
lowances made  for  sacrifices.^ 

Provisions  for  consumption  do  not  cH)ntribute.' 

Germaijy. — The  ship  and  its  appurtenances  contribute  :— 

1st.  According  to  the  value  in  the  condition  in  which  it 
was  at  the  end  of  the  voyage,  when  the  discharge  was 
commenced. 

2nd.  With  the  amount  allowable  as  general  average  on 
the  ship  and  its  appurtenances. 

From  the  value  under  §  1,  is  to  be  deducted  the  existing 
value  of  those  repairs  which  have  been  done,  and  of  those 
articles  which  have  been  added  since  the  occniTance  of  the 
casualty.'* 

Holland. — The  vessel  contributes  upon  the  value  in  the 
condition  in  which  she  arrives  in  her  damaged  state,  adding 
thereto  what  is  allowed  by  way  of  indemnity  for  general 
average.^  Custom,  however,  is  so  far  at  variance  with  the 
law  that  if  the  ship  has  been  valued  in  her  damaged  state  at 
the  i)ort  of  refuge,  that  value  is  adopted  for  contribution ; 
adding  the  amount  to  be  made  good,  and  deducting  prior 
damages.  This  custom  seems  to  be  based  principally  upon 
convenience,  as  a  second  valuation  is  thereby  avoided.' 

Provisions  for  consumption  do  not  contribute. 

contribution  was  to  be  determined  by  tlie  policy  of  inaurance.  Coque- 
bert  c.  Mestre,  Arret  20  Mai,  1833.  Sirey  t.  84  11,  141.  Borfod,  p.  798. 
Girod  et.  CI.  1. 14,  2  p.  60.  (M.  14,  2,  58).  i  Caen,  20  Nov.,  1S»  (M.  38, 
2, 136).    2  Bordeaux,  15  Mai,  1856.    See,  however,  lb.  80  Juin,  1865. 

3  Rogron,  419. 

4  AUgemeines   Handelsgesetzbuch,   $   719.    Prussian   Ord.,  JJ  l^, 
8170.    Makower  Kommeutar,  p.  613,  notes  45, 46. 

5  Wetboek  van  Koophandel,  }  727.    «  Lowndes,  p.  358. 
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Italy. — The  vessel  contributes  on  one-half  of  its  vahie  at 
the  plae«  of  discharge,  adding  thereto  the  one-half  of  any 
allowance  made  in  general  average.^ 

It  is  usual,  as  stated,  for  the  ship  to  contribute  on  one-half, 
not  only  of  the  value  saved,  but  of  the  value  that  is  made 
good  by  contribution ;  this  general  rule,  however,  does  not 
apply  where  by  reason  of  the  newness  of  the  vessel,  or  of  the 
apparel  sacrificed,  contribution  is  made  for  their  full  value,  in 
this  case  while  the  value  of  the  vessel  as  saved  contributes 
only  for  one-half,  the  amount  made  good  contributes  at  its 
full  value. 

Norway. — The  vessel  contributes  according  to  its  value 
as  it  amves  in  port,  whether  it  be  the' port  of  refuge  or  of 
destination,  with  the  addition  of  the  sum,  which,  after  the 
deductions  have  been  made,  is  taken  into  general  average 
as  a  compensation  for  damage  to  the  vessel  and  its  appur- 
tenances. 

The  value  of  the  vessel  is  determined  by  appraisement, 
unless  it  be  sold  as  a  wreck,  in  which  case  the  sum  received 
from  the  sale  is  to  form  the  basis  of  the  value. 

In  order  to  avoid  the  expense  which  may  be  occasioned 
by  an  appraisement,  it  shall  be  allowable  for  the  master  and 
the  consignee  of  the  ciirgo  to  agree  upon  taking  the  value  at 
which  the  vessel  is  insured,  less  the  damage  sustained,  for  a 
basis,  or  in  case  the  vessel  is  not  insured,  then  to  agree  upon 
some  reasonable  value.- 

Peru. — The  vessel  contributes  upon  its  full  value  at  the 
port  of  destination.' 

Portugal. — The  value  of  the  vessel  at  the  port  of  dis- 
charge is  estimated,  and  contribution  is  based  upon  one-half 
of  its  value.* 

1  Cotlice  di  C.>mercio,  $  511,  J  635.    Eineri^on,  pp.  500,  501. 
Boraari,  vol.  II,  p.  610,  $*  1561-3. 

2  Lov  6m  Sofarteo,  J  7t}.V.     3  Codigo  de  Coniercio,  i  997.    4  Codigo 
Conimcrcial,  H841. 
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Amounts  allowed  in  contribution  for  sacrifices  also  con- 
tribute on  one-half  of  the  sum  contributed  for. 

The  vessel  is  usually  valued  on  her  arrival  by  experts,  ac- 
cording to  her  then  existing  condition. 

Russia. — The  value  of  the  vessel  is  taken  at  the  price  it 
would  have  brought  at  the  place  of  discharge,  deduction  be- 
ing made  for  all  expenses  whatever.^ 

To  this  value  is  added  the  full  amount  allowed  to  the 
vessel  in  contribution. 

Spain. — The  vessel  with  her  appurtenances  shall  be 
valued  according  to  the  condition  in  which  they  are  found. 

This  valuation  shall  be  made  by  experienced  parties  nom- 
inated by  those  interested,  or  in  default  by  the  Tribunal  of 
Commerce.^ 

This  is  the  vessel's  true  value,  and  not  that  estimated  upon 
her  sailing,  nor  that  which  is  inserted  in  the  policy  of 
insurance.^ 

Sweden. — The  vessel  participates  in  the  general  average 
according  to — 

1st.  The  value  of  the  vessel  after  the  damage  has  occurred, 
estimated  by  competent  appraisers. 

2nd.  The  amount  of  the  damage  done  to  the  vessel  and 
its  appurtenances,  and  which  is  to  be  compensated  in  general 
average. 

The  danger  ceases  in  the  port  where  the  vessel  parts  with 
her  cargo,  or  in  the  port  where  it  may  be  necessary  for  the 
vessel  to  enter  in  order  to  repair.* 

1  Sswod,  (  084. 

3  Codigo  de  Comercio,  {>(  055,  040.  3  Com.  Codigo  de  Com.,  p.  861» 
note  6. 

4  Sjolagen,  $  150. 

"  The  valufition  of  the  vesRel  is  performed  by  experts.  ExperieDce 
"  proves,  however,  tliat  the  valuations  of  vessels  are  generaUy  put 
"  lower  than  they  ought  to  be,  and  in  consequence  thereof  it  appears 
"  that  others  interested  in  the  calamity  ought  to  have  the  option  of 
"  making  exceptions  against  tlie  valuations."  Swedish  Rept.,  Antwerp, 
Com.,  Int.  Gen'l  Avg.,  1877,  p.  18. 
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Uruguay. — The  value  of  the  vessel  is  usually  based  on 
a  survey  at  the  port  of  destinatiou  in  the  condition  as  saved, 
and  on  this  value,  adding  values  allowed  in  the  average,  con- 
tribution is  due.^ 

Venezuela. — The  vessel  contributes  on  one-half  of  her 
value  in  the  port  of  discharge,  to  be  estimated  by  experts 
selected  for  the  purpose.* 

1  Codigo  de  Comercio,  §  1510.     ^  Codigo  de  Comercio,  $  620. 
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Section  II. 
Of  the  Freight, 

As  a  matter  of  principle,  the  freight  should  contribute 
on  the  amount  saved  by  the  general  average  sacrifice ; 
that  is,  the  amount  that  comes  to  the  use  of  the  ship- 
owner or  charterer,  which  is  necessarily  the  amount  of 
freight  paid,  less  all  expenses  of  earning,  such  as  wages, 
port-charges,  etc.  In  the  United  States  this  deduction 
is  estimated  as  equivalent  to  a  certain  fractional  part  of 
the  whole  freight,  varying  in  the  diiFerent  slates  from 
one-half  to  one-third,  as  below,'  and  although  this  method 
cannot  be  defended  as  strictly  equitable,  it  certainly  has 
the  merit  of  practicability  and  convenience.^ 

1  Maine one-tliird.  Soutli  Carolina one-third. 

New  Hampshire **  Georgia one-half. 

Massachasetto "  Florida " 

Rhode  Island "  Ahibama " 

Connecticut "  Louisiana one-third. 

New  York one-half.  Texas* one-half. 

Pennsylvania one-third.  California " 

Delaware "  Ohio 


Maryland "  Illinois. ... 

Virginia one-half.       Michigan  . . 

North  Carolina "  Wisconsin. 


4< 
<< 


2  Mutual  Safety  Ins.  Co.  t?.  Cargo  of  the  "George,"  Olcott  R.  167.  Caze 
r.  Reilly,  8  Wash.,  298.  Columbian  Ins.  Co.  r.  Ashby,  13  Pet.,  331.  Gray 
V.  Wain,  2  S.  and  R.,  228.  Heyliger  v.  N.  Y.  Fireman's  Ins.  Co.  Douglas 
V,  Moody,  9  Mass.,  548. 

The  freight  is  to  contribute  on  its  value,  less  one-third,  and  not  less 
Ihe  wages,  &Q.  Story,  J. :  *'  The  practice  in  this  State  has  long  been, 
"  in  cases  of  general  average,  to  ascertain  the  contributory  value  of  the 
"  freight  by  deducting  one-third  of  the  gross  amount.  Tliis  rule  was 
**  doubtless,  originally  arbitrary,  but  founded  upon  a  general  average 
"  estimate  of  the  iisnal  deductions  of  wages  and  expenses  from  the 

*  In  Brazos  Santiago,  freight  contributes  on  two- thirds  of  amountn 
earned  and  amounts  made  good. 


« 
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The  freight  actually  at  risk  at  the  time  of  sacrifice, 
which  is  not  necessarily  the  freight  pending  the  delivery 
of  the  cargo  then  on  board,  is  the  value  of  this  interest 
from  which  contribution  is  due.^ 

Thus,  where  the  vessel  is  pursuing  the  voyage  under 
a  charter,  it  is  the  entire  freight  contingent  upon  the 
completion  of  the  contract,  not  simply  the  proportion  of 
the  whole  which  the  cargo  then  carried,  or  the  passage 
then  in  progress  represents,  that,  legally  is  subject  to 
liability  for  general  average.^ 

"  freight  in  ordinary  voyages.  The  object  was  to  relieve  eacli  particu- 
lar case  from  the  embarrassment  of  nice  calculations  and  questions 
about  small  items,  which  could  not  always  l>e  fixed  by  evidence  abso- 
"lutely  exact.  It  has  the  benefit  of  certainty  and  universality  in  its 
*' application,  and  this  coDsideration  outweighs  any  slight  deviation 
•*  from  principle  which  may  possibly  be  involved  in  it."  Humphreys  v. 
Union  Ins.  Co.,  3  Mason,  429  (1894). *  Contra  Hennen  v.  Monroe,  8  Maitin^ 
La.  227  (IV.  449  0.  S.)    Spaflford  v.  Dodge,  14  Mass.,  06  (1817). 

In  Leavenworth  v.  Delafield,  1  Caines,  573  (1804),  The  Courfc  quoted 
from  Marshall,  (467)  where  he  says,  speaking  of  jettison,  that  the  ship 
contributes  for  her  full  value  at  her  port  of  delivery,  and  the  freight  pays 
according  to  its  value  at  the  same  place,  after  deducting  seamens  wages 
and  certain  other  charges.  "I  cannot,"  says. Livingston,  J.,  "sub- 
**  scribe  to  the  equity  of  this  mode  of  adjusting,  &s  it  relates  to  vessel's 
"  freight."  He  then  lays  down  the  rule,  admitting  that  it  is  arbitrary, 
but  thinking  the  advantage  of  a  fixed  and  fairly  equitable  rule  will 
counterbalance  such  fact,  of  taking  one-half  of  the  gross  freight  to 
contribute. 

1  Columbian  Ins.  Co.  r.  Ashby,  IS  Pet,  331.  The  "  Mary,"  1  Sprague, 
21.  Spaflford  v.  Dodge,  14  Mass.,  66.  The  "  Nath'l  Hooper,"  3  Sum., 
566.    Fitzpatrick  i\  Bales  of  Cotton,  3  Ben.,  49. 

2  Where,  by  a  chaiter  party,  a  gross  sura,  not  divisible,  was  to  be  paid 
as  freight  for  the  roimd  voyage  out  and  home,  the  principal  object  of 
the  voyage  being  to  obtain  a  return  cargo,  and  a  general  average  has 
occurred  on  the  outward  passage ;  it  was  held  that  the  whole  freight  for 
the  round  voyage  must  contribute.  The  Brig  "  Mary,"  1  Sprague,  17 
(184-3).  Spaflford  v.  Dodge,  14  Mass.,  66  (1817).  Sprague,  J.,  in  the  Brig 
••  Mary"  case,  after  referring  to  an  opinion  of  Mr.  Benecke,  who  opposed 
the  liability  of  freight  on  both  passages  as  being  onerous,  said:  ''But 
"  would  not  the  vessel  in  such  case  contribute  to  both  T  and  if  the  same 
"  cargo  or  apart  of  it,  as  sometimes  happens,  were  on  board  out  and  home, 
**  that  also  would  contribut^e  to  both.  But,  suppose  a  portion  of  the 
**  freight,  one -half,  for  example,  is  assessed  for  the  outward  loss,  is  not 
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This  is,  in  a  cedain  sense,  subjecting  Ihe  ship-owner 
to  a  double  burden  ;  but,  if  so,  it  is  because  he  is  sub- 
jecting himself  to  a  double  risk  in  having  the  earning  of 
the  whole  charter  dependent  upon  the  completion  of  the 
round  voyage. 

So,  when  the  voyage  under  the  charter  is  being  pur- 
sued in  ballast,  the  whole  chartered  freight  should  be 
subject  to  liability  for  general  average  occurring  on 
such  passage. 

We  are  not  aware  that  this  subject  has  received  the 
direct  consideration  of  our  courts,  and  our  practice 
ignores  this  interest  as  a  contributing  factor  ;  but  such 
liability  is,  we  think,  apparent. 

It  being  well  settled  that  voluntary  sacrifices  while 
the  vessel  is  at  sea  without  cargo,  may  give  the  right  to 
average  contribution^  it  is  pertinent  to  ask  what  inter- 
ests, if  arty,  were  at  risk,  and  therefore  benefitted  by  the 
sacrifices. 

"  the  whole  at  risk  on  the  homeward  passage  and  Uable  to  contribute 

"  for  any  general  average  then  incurred.    If  so  the  alleged  inequality 

"  stiU  exists,  only  in  a  less  degree."    Shelton  t;.  The  Brig  "  Mary,"  5 
Law  R.,  75. 

In  the  case  of  the  Ship  "George"  (Mut.  S.  Ins.  Co.  v.  Cargo  Ship 
"  George,"  Olcott's  R.,  146),  the  Court "  directed  the  freight  to  be  chai'ged 
"  in  the  a^ustment  of  general  average  at  its  full  value  at  the  place  of 
"  disaster." 

When  freight  or  charter-money  is  only  due  on  the  delivery  of  the  cargo, 
the  receipt  of  the  latter  from  another  party  who  act  as  salvors,  the  orig- 
inal navigators  having  abandoned  tlie  vessel,  is  not  such  a  delivery  as 
entitles  the  vessel  or  its  owner  to  claim  the  payment  of  freight. 

The  Brig,  "Anna,"  was  chartered  for  a  voyage  from  New  York  to 
Gibara,  Cuba,  and  back  to  a  port  in  the  United  States,  for  the  gross 
sum  of  two  thousand  dollars ;  one-half  to  be  earned  on  delivery  of  out- 
ward cargo,  but  not  to  be  payable  till  the  completion  of  the  return 
voyage  and  the  delivery  of  the  Jiomeward  cargo.  The  vessel  delivered 
lier  outward  cargo,  took  aboard  her  return  cargo  and  sailed  for  New 
York.  While  approaching  Sandy  Hook,  the  "  Anna  "  came  in  collision 
with  anotlier  vessel  and  was  abandoned  by  the  master  and  crew,  who, 
fearing  she  was  about  to  sink  went  aboard  the  colliding  vessel. 
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The  extent  of  a  ship-owner's  insurable  interest  in 
freight  earning  under  a  charter,  is  sufficient  to  determine, 
whether  or  no,  the  whole  chartered  freight  was  not  at 
risk  with  the  vessel,  though  the  ship  was  in  ballast  at 
the  time. 

Mr.  Phillips  has  said,  **  The  circumstances  which  give 
**  a  commencement  to  the  interest  in  freight,  and  the 
"  duration  of  this  interest,  have  been  already  considered, 
**  and  if  a  general  average  loss  occurs  while  this  interest 
**i8  as  risk,  it  contributes  as  far  as  it  is  eventually 
'^  saved."  ^ 

Now,  the  law  and  (he  custom  of  merchants  recognizes 
the  inception  of  an  insurable  interest  in  freight  under  a 
charter,  from  the  moment  that  the  vessel  breaks  ground, 
takes  some  steps  or  incurs  some  expense  to  earn  the 
freight  agreed,  whether  it  be  to  load  cargo  at  the  place 
where  she  then  is,  or  to  proceed  in  ballast  toward  the 
port  that  the  charter  calls  for,  and  where  the  cargo  awaits 
her  arrival.     All  that  is  requisite  is  that  there  should  be 


The  next  morning  the  "  Anna'^  was  boarded  by  a  passing  vessel  and 
brought  into  New  York.  The  vessel  and  cargo  were  libelled  for  sal- 
vage; and  the  master,  for  the  vessel,  and  the  consignee,  for  the  cargo, 
giving  the  necessary  security,  tlie  property  was  severally  delivered  to 
them. 

The  Court  found  that  as  the  conditions  of  the  charter-party  were  not 
fulfilled  by  the  master  and  owners  of  the  vessel,  and  the  cargo  was  not 
delivered  by  them,  they  were  not  entitled  to  recover  in  an  action  for 
freight.  Brig  "  Anna  "  v.  Sanchez,  Judge  Donohue,  May  7,  1874.  Su- 
preme Court,  case  not  reported.  And  see  Hubbell  v,  Gt.  Western  Ins. 
Co.,  Sup.  Ct.,  General  Term,  1877. 

1  Phillips  on  Insurance,  ^  1886.  And  see  Thompson  v.  Taylor,  6  T.  R., 
478.  Livingston  v,  Columbian  Ins.  Co.,  3  Johns.  49.  Horncastle  v,  Sunit, 
7  East,  400.  De  Longuemere  v,  Pheniz  Ins.  Co.,  1  Johns.  127.  D« 
Longuemere  v.  New  York  Ins.  Co.,  10  Johns,  201.  McKenzie  v,  Shcd- 
den,  3  Camp.,  4S1.  Hart  v.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C,  840* 
Robinson  v.  Manufacturers'  Ins.  Co.,  1  Met.  146. 


538  GEis^ERAL  AVERAGE. 

a  valid  contract  of  hire ;  that  the  vessel  is  not  simply 
seeking  a  freight. 

It  is  on  this  ground  that  the  insurable  interest  is 
limited,  the  value  of  the  vessel  as  an  earner  of  freight 
may  extend  years  into  the  future,  but  beyond  a  tangible 
binding  contract,  the  law  does  not  look,  as  llie  interest 
becomes  speculative  merely. 

The  ship  then  has  an  interest  in  this  freight,  and  a 
risk  incident  to  the  interest,  a  liability  of  loss  that  may 
be  practically  ascertained.  Why  then,  should  this  in- 
terest escape  liability  to  general  average  ?  ^ 

Suppose  that  the  sacrifice  consisted  in  voluntarily 
stranding  the  ship,  would  not  the  charter — assuming  the 
vessel  to  be  too  much  injured  to  continue  the  voyage — 
be  cancelled  and  the  freight  lost  by  the  stranding,  and 
would  not  this  loss  be  entitled  to  contribution  as  a  con- 
sequence  of  the  voluntary  act  ? 

In  Philadelphia  the  practice  is  to  assess  freight  pend- 
ing under  a  charter  as  a  contributing  interest. 

Freight  prepaid  absolutely,"^  or  *'  lost  or  not  lost,"  is  at 
the  cargo-owner's  risk  and  is  liable  to  contribute  to  gen- 

1  The  Brig,  "  Mary,"  1  Sprague,  17  (1842).  Judfzre  Sprague  touched 
upon  the  question  of  contributiou  of  freiglit  under  charter  while  in 
ballast,  in  dealing  with  the  value  of  freight  for  contribution  on  around 
voyage.  After  referring  to  the  opinions  of  Phillips  (for)  and  Benecke 
(contra),  he  concludes  that  the  whole  freight  on  the  round  voyage  should 
contribute  to  general  average  on  outward  as  on  homeward  passage 
though  the  outward  passage  be  made  empty  (See  p.  33). 

2  Advanced  freight  is  recoverable  unless  stipulated  to  the  con- 
trary. Pitman  t'.  Hooper,  3  Sumner,  50,  61  (1837).  Where  the  charter- 
party  provided,  among  other  things,  that  the  charterer  should  "  ad- 
vance to  the  captain,  in  Marseilles,  four  thousand  francs  on  account  of 
the  freight,  without  interest  or  commission,  the  captain  paying  the 
premium  of  insurance,"  it  was  held,  that  as  far  as  concerned  the  ship- 
owner, the  freight  was  not  at  risk.  The  Freight-money  of  the  Brig 
*' Anastasia,  1  Ben.,  188  (1807). 
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eral  average  upon  its  full  amount  without  deduction,  the 
consignee  of  cargo  paying  its  contribution. 

Freight  is  sometimes,  however,  prepaid,  but  retunia- 
ble  should  vessel  and  cargo  both  be  totally  lost  (the 
vessel  being  entitled  to  retain  the  freight  should  cargo 
be  delivered  by  any  means,  though  vessel  be  lost  ;  or, 
should  vessel  reach  her  destination  without  cargo).  In 
such  a  case  as  it  is  to  obtain  safety  from  total  loss  that 
the  sacrifice  was  made,  and  as  this  risk  is  upon  th^  ship- 
owner, it  appears  that  the  liability  of  the  freight  is  still 
upon  the  ship. 

Should  the  vessel  be  under  a  charter  to  proceed  to  a 
place  for  cargo,  with  liberty  to  carry  goods  to  such 
place  instead  of  sailing  in  ballast,  it  would  seem  that  the 
contributory  value  of  freight  under  the  charter  is  still  the 
same  as  though  no  such  privilege  was  granted  and  no 
outward  cargo  carried  ;  but,  that  in  addition  to  this  value, 
the  freight  due  by  reason  of  the  outward  shipments  must 
also  be  held  to  contribute. 

The  chartered  freight  has  not,  because  of  the  conces- 
sion or  agreement  to  load  outward,  become  more  remote 
or  problematical,  while  in  virtue  of  the  agreement,  addi- 
tional value  has  been  added  to  the  adventure,  to  be 
affected  by  all  the  risks  and  liabilities  of  the  voyage. 

When  a  vessel  is  let  for  a  term  of  months  to  be  run 
by  the  charterer  at  his  discretion,  but  at  the  risk  of  the 
owner  as  to  wear  and  tear  and  sea-perils,*  the  values  of 
the  vessel  and  freight  for  contribution  would  be  based 
upon  the  worth  of  such  a  vessel  at  the  time,  stripped  of 

1  Wliere  tlie  sliip-owner  retains  possession  and  navigates  the  ship, 
the  charter  is  a  mere  affreightment;  but  where  possession  is  parti'd 
with,  the  charterer  becomes  the  owner  for  the  voyage.  Bichardson  v, 
Winson,  3  Cliff.,  895.    Earnes  r.  Cavaroc,  Newb.,  528  (185C),  E.  D.  of  La. 
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the  benefits  carried  by  the  charter,  and  the  freight  ap- 
plicable to  the  voyage  then  pending.  The  value  of  the 
freight,  or  the  freight  earning  capacity  is  necessarily  era- 
bodied  in  the  vessel,  and  there  must  be  a  practical  lim- 
itation to  the  value  of  freight  for  contribution  ;  as,  be- 
yond a  certain  extent,  the  enhancement  of  the  one 
involves  the  decrease  of  the  other. 

Where,  by  the  terms  of  the  charter-party,  it  is  pro- 
vided that  "  funds  for  ordinary  expenses  of  vessel,  if 
"  desired  by  master,  are  to  be  advanced  by  charterers  at 
*'  port  of  loading  subject  to  commission  and  insurance 
'*  only ; "  or,  that  the  charterer  shall  "  advance  to  the 
'*  captain  in  Marseilles,  4000  francs  on  account  of  the 
'*  freight  without  interest  or  commissions,  the  captain 
**  paying  the  premium  of  insurance,"  ^  and  such  advance 
is  made,  it  is  regarded  as  an  absolutely  pre-paid 
freight  and  in  case  of  claim  for  contribution,  the  pro- 
portion applicable  thereto  is  assessed  upon  the  charterer. 

When  freight  is  advanced  under  a  bill  of  lading  with- 
out any  agreement  to  that  effect,  it  is  recoverable  in  the 

1  The  Italian  Brig  "  Anastasia "  was  chartered  at  MarseiUes  for  a 
voyage  to  New  York  for  the  round  sum  of  £600.  The  charter  party 
provided  that  the  master  should  sign  bills  of  lading  without  prejudice 
to  it,  the  loss  or  proUt  arising  thereunder  "  to  be  for  account  of  the 
charterer ;  that  the  ship  should  be  consigned  to  the  charterer's  cor- 
respondents, and  that  the  charterer  should  "advance  to  the  captain  in 
Marseilles  4,000  francs  on  account  of  the  freight,  without  int<»re8t  or 
commissions,  the  captain  paying  the  premium  of  insurance*"  The 
charterer  advanced  the  4,000  franco,  and  the  vessel  sailed  with  a 
cargo,  partly  the  charterer's  and  partly  taken  on  board  by  his  orders. 
The  freight  by  the  bills  of  lading  amounted  to  $3,163.89  in  gold,  being 
$288.89  in  excess  of  the  charter  money.  The  vessel  on  the  voyage  met 
with  disaster,  and  the  master  was  obliged  to  raise  money  for  her  by 
bottomry  on  ship,  cargo  and  freight,  to  complete  his 'voyage.  The 
bottomry  not  being  paid,  the  bondholder  filed  his  libel  against  ship, 
freight  and  cargo,  and  the  consignees  of  the  cargo  paid  the  freight  into 
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event  of  a  non-performance  of  the  contract  (unless  stipu- 
lated to  the  contrary)  ;  hence,  it  is  at  the  risk  of  the 
ship-owner. 

Where,  however,  the  advanced  freight  is  not  made  as 
an  accomodation  merely,  but  in  the  completion  of  a  pre- 
vious agreement  so  to  do,  embodied  in  the  charter-party, 
it  seems  to  become,  in  effect,  an  absolutely  pre-paid 
freight.  When  the.  charter-party  stipulates  for  a  pay- 
ment of  freight  in  advance,  the  delivery  of  cargo  ceases 
to  be  a  condition  precedent  to  the  collection  of  such 
freight,  the  same  being  due  when  the  vessel  is  tendered 
to  the  charterers  in  the  manner  and  for  the  purposes 
agreed  to.  It  ceases  to  be  at  the  risk  of  the  voyage  as 
freight^  and  becomes  merged  in  the  value  of  the  cargo.^ 

court,  and  gave  bonds  for  the  value  of  the  cargo,  which  abundantly 
secured  the  bond.  Thereupon  the  chaiiierer  filed  a  libel  agaiust  the 
freight,  claiming  the  amount  of  his  advance  and  the  excess  above  the 
charter  money. 

The  Court  decided  that  under  the  rules  which  are  applied  in  favor  of 
bottomry  bonds  as  against  prior  bottomries,  mortgages  and  other  loans 
to  the  master  or  owner,  it  should  be  considered  that  a  bottomry  bond 
binds  not  only  the  ship  but  her  whole  eaniings.  But  that  a  distinction 
is  made  in  the  cases,  between  advances  on  freight  and  other  advances, 
and  it  is  held  that  sums  advanced  upon  account  of  the  freight  must 
be  deducted  in  preference  to  the  bottomry.  That  in  this  case,  so  far  as 
the  shipowner  was  concerned,  the  freight  was  paid  to  the  exteat  of  the 
advance,  and  was  not  at  risk. 

That  the  power  to  hypothecate,  by  bottomry,  the  cargo  as  well  as  the 
ship,  is  one  conferred  by  the  maritime  law  to  facilitate  commerce,  and 
that  it  wiU  be  in  furtherance  of  that  object  to  limit  the  power  as  to  the 
freight  to  the  interest  of  the  ship-owner  in  the  freight. 

This  will  enable  a  charterer  to  make  an  advance  without  risk  of 
losing  his  security  by  a  subsequent  bottomry,  which  in  many  cases  will 
enable  a  ship  to  raise  money  without  bottomry,  and  will  work  no 
iiyustice  to  shippers  of  cargo,  who,  shipping  in  a  chartered  ship,  may 
be  lield  to  have  assented  to  the  terms  of  the  charter  which  provides  for 
the  advance.  That  the  interests  of  commerce  require  uniformity  in 
the  maritime  law  as  administered  in  the  maritime  courts  of  all 
countries.  The  Freight  Money  of  the  Brig  "  Anastasia,"  1  Benedit  t, 
188  (1807). 
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Freight,  like  cargo,  is  subject  to  diminution  by  perils 
of  the  sea,  not  only  by  reason  of  short  delivery,  but  from 
expenses  incurred  to  forward  the  goods  from  an  interme- 
diate place,  where  the  original  ship  may  be  condemned 
or  wrecked. 

These  expenses  incurred  to  earn  the  freight,  pending 
delivery,  are  special  charges  against  this  interest;  and 
the*  contributory  value  in  such  a  case  is  based  upon  the 
freight  collected,  minus  these  expenses ;  the  remainder, 
subject  to  the  ordinary  rule  of  deduction  for  wages,  &c., 
is  to  contribute.* 

And  if,  upon  condemnation  or  wreck  of  the  ship,  a 
pro-rata  freight  only  becomes  due,  it  is  this  partial  pay- 
ment, and  not  the  freight  that  might  have  been  received, 
by  a  complete  delivery,  that  is  to  contribute  to  the  gen- 
eral average.^  Or,  should  the  vessel,  by  reason  of  disas- 
ter, return  to  the  port  of  sailing,  and  no  freiglit  become 

See  PhiUips,  §  1404.  Parsons  Mar.  Ins.,  Vol.  I.,  p.  136.  Benecke 
(S.  &  B.),  357.  Amould  (Perkins'  Ed.),  Vol.  I.,  p.  300.  Mansfield  r. 
Maitland,4B.&  A.,584.  De  SUvale  r.  Kendall,  4  M.  &  S.  37.  Saunders 
V.  Drew,  3  B.  &  A.,  445.  Winter  v,  Holdemaud,  3  B.  &  A.,  649.  Robbins 
r.  N.  Y.  Ins.  Co.,  1  Hall.  Rep.,  335.  Wilson  v.  Royal  Ex.  Ass.  Co..  3 
Camp.,  626.  Sanson  i\  Ball,  4  Dallas,  459.  Frayes  r.  Wonnes,  19  C.  B. 
N.  S.,  139. 

1  Do<lge  r.  Union  Ins.  Co.,  17  Mass.  470  (1831).  This,  while  the  prac- 
tice in  New  York  aiipears  erroneous  in  principle.  Where  a  derelict 
vessel  is  picked  up  at  sea,  and  the  car^ois  delivered  by  salvors  without 
the  intervention  of  master  or  ship-owners,  no  freight  is  earned,  the 
delivery  being  due  to  the  salvors ;  and  the  payment  of  salvage  satisfying 
or  cancelling  any  claim  for  freight.  See  The  Brig  "  Anna,"  t\  Sanchez, 
and  Hubbell  v.  Great  Western  Ins.  Co.  Where  the  voyage  is  con- 
tinued in  a  substituted  vessel,  or  where  the  cargo  is  delivered  by  salvors 
under  the  master's  control,  it  is  the  substituted  freight  in  one  case,  or 
the  salvage  payment  in  the  other  that  secures  by  delivery  of  cargo,  the 
freight  due  thereunder.  The  deduction  of  tliese  charges  from  the  gross 
freight  received  leaves  the  true  contributory  value  of  this  interest. 

2  The  "  Nathl.  Hooper,"  3  Sum.,  543.  Maggrath  v.  Church,  1  Caines 
106. 
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due,  no  contributory  value  remains  to  this*  interest,  it 
not  having  been  preserved  by  the  sacrifice.^ 

When,  after  a  sacrifice  of  cargo  and  consequently 
of  freight,  the  vessel  returns  to  the  port  of  sailing  and 
the  lost  cargo  is  replaced,  the  lost  freight  would  appear 
to  be  restored  by  such  replacement,  as  far  as  the  original 
freight  does  not  exceed  that  substituted,  and  nothing, 
consequently,  would  be  due  this  interest  in  general 
average.  But  where  the  voyage  is  broken  up,  a  new 
freight  earned  by  a  subsequent  charter,  is  not  such  a 
credit  as  would  prevent  contribution  for  the  first  loss.^ 

The  basis  for  ascertaining  the  value  of  freight  for  con- 
tribution is  found  in  the  freight  due  by  bill  of  lading,  be 
this  higher  or  lower  than -the  price  of  the  charter. 

If,  because  of  the  common  ownership  of  vessel  and 
cargo  there  is  no  charter  or  other  contract  for  freight, 
the  contributory  value  of  this  interest  is  a  matter  of  esti- 
mate, having  regard  to  the  voyage,  the  cargo  and  Ihe 
freight  rates  ruling  at  the  time  and  place  of  sailing.^ 

1  Wliere  tlie  voyage  is  broken  up,  the  freight  actuaUy  earned  is  to 
contribute,  and  not  the  amount  which  would  have  been  due  had  the 
vessel  reached  her  destination.  Maggrath  r.  Church,  1  Caines,  K.  196 
(1803).    Lee  v.  Grinnell,  5  Duer,  431. 

Where  freight  is  paid  in  advance,  and  the  vessel  is  lost  during  the 
voyage,  and  the  cargo  is  not  delivered,  so  that  no  pro-rata  freight  ap- 
pears to  have  been  earned,  there  is  no  contribution  from  freight  in 
general  average.    Hathaway  r.  Sun  Ins.  Co.,  8  Bosw.,  33  (1861). 

If  a  vessel  be  captured  during  the  voyage,  in  settling  the  proportion 
of  average,  the  freight  is  to  be  charged  up  to  the  day  of  capture. 
Leavenworth  r.  Delatield,  1  Caines,  574  (1804). 

2  See  Parsons  r.  Manf.  Ins.  Co.,  16  Gray,  470  (1800),  and  Jordan  r. 
Warren  Ins.  Co.,  1  Story,  343  (1840). 

3  "  Where  the  goods  are  carried  on  freight,  the  actual  amount  of  tjie 
*'  freight  list  is  the  best  evidence,  and,  indeed,  is  generally  considered 
"  conclusive  as  tJie  gross  amount  of  freight.  But  when  the  cargo  is  the 
"property  of  the  same  person  who  owns  the  ship  for  the  voyage,  so 
"  that  no  price  is  stipulated  for  the  carriage  of  the  goods,  we  know  of 
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The  contributory  value  then,  of  freight  is  based  upon 
the  freight  according  to  the  bills  of  lading,  upon  such 
goods  as  are  delivered,  less  all  expenses  for  earning  it 
(or  upon  such  pro  rata  itineris  freight,*  as  from  the  cir- 
cumstances of  the  case  is  considered  to  be  due) ;  less 
also,  the  estimated  deduction  for  port  charges,  etc., 
according  to  the  custom  of  the  place  of  adjustment,  and 
plus  any  amount  allowed  in  the  statement,  as  compen- 
sation for  the  loss  by  jettison  or  other  sacrifice.^ 

The  deduction  of  one-half,  or  one-third  as  represent- 
ing the  wages  and  port-charges  for  the  voyage  is,  in  case 
of  freight  under  charter,  only  taken  from  the  charterer's 
interest  in  freight,  as  the  profits  over  the  charter  are 
earned  without  any  liability  for  crew's  expenses  or 
charges  of  the  port,  and  hence,  must  contribute  in  full.' 

"  DO  other  mode  of  estimating  the  freight  than  tliat  above  meutioued, 
''  *  *  the  value  of  the  freight  wiU  also  be  settled  accordiug  to  the 
"  customary  rate  of  freight  at  that  time  between  St.  Ubcs  and  Boston.^' 
Spafford  v.  Dodge,  14  Mass.  66  (1817). 

1  The  contract  of  freight  is  iu  the  United  States  and  in  England,  re- 
garded as  an  entirety,  no  demand  for  pro-rata  freight  being  admissable. 
Where,  however,  the  circumstances  of  the  case  are  such  tliat  tlie  vessel 
consents  to  deliver,  and  the  cargo-owner  to  receive  his  |roods  at  an 
intermediate  stage  of  the  voyage,  the  courts  of  this  country  may  allow 
a  pro-rata  freight  as  presumably  within  the  intent  of  the  parties. 

2  Nelson  v.  Belmont,  6  Duer,  822,  and  The  "  Nathl.  Hooper,"  8  Sum. 
642.    Gray  v.  Wain,  2  S.  &  R.,  229. 

3  Example- 

Freight  per  charter,    -       -       $5000,  less  one-half,  equal  $2500. 
Profits  on  charter,     -       .       -    2500,      ....       2500. 

Bill  of  lading  freight,     -       -    $7500 

Contributory  value  of  freight,        -----       $5000 

The  assessment  applicable  to  this,  would  be  divided  between  sliip- 
owuer  and  charterer,  in  this  case,  one-half  each. 
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Foreign  Legislation  and  Practice. 

t 

Argentine  Republic— The  gross  amount  of  the  freight 
earned,  deducting  the  expenses  of  the  wages  and  provisions 
of  the  master  and  crew  for  the  voyage,  is  to  contribute  to  the 
general  average.^ 

This  is  the  stipulation  of  the  Code,  in  practice  this  deduc- 
tion is  estimated  at  one-fourth  part  of  the  gross  freight.  The 
contributory  value  of  freight  under  charter  is  based  on  freight 
per  charter,  less  one-fourth  for  wages  and  charges,  and  plus 
the  chaiterers  profit  without  deduction. 

Austria. — The  freight  contributes  on  one-half  of  the 
amount  at  risk  when  the  general  average  act  occurs.  The 
primage  is  included  with  the  gross  freight. 

Amounts  made  good  are  assessed  on  one-half  value  only. 

The  whole  freight,  says  Mr.  Artelli,  contributes,  as  does 
the  vessel  for  one-half  of  its  value,  as  if  all  the  goods  had  been 
delivered,  because  the  goods  are  paid  for  in  general  average 
at  the  market  value  inclusive  of  freight. 

Here  it  makes  no  difference  if  the  freight  was  paid  in  ad- 
vance ;  the  shipowner  always  contributes  upon  one-half  of 
the  full  freight  and  not  he  who  advances  on  fi-eight. 

The  contribution  for  freight  is  always  one-half;  so,  where 
the  vessel  is  wrecked  or  condemned  and  the  cargo  is  forwarded 
by  other  vessels  or  sold  short  of  its  destination  the  original 
vessel  receives  distance  freight  unto  the  place  of  the  accident. 
In  case  of  general  average,  contribution  is  paid  by  this  freight 
upon  one-half  of  its  value.  One-half  of  the  freight  really 
received  is  to  contribute.  Thus,  if  the  charter  party  is 
is  made  for  a  smaller  sum,  and  the  re-chartering  or  the  cargo 
loaded  produces  a  higher  amount,  this  latter  would  have  to 
contribute.  The  captain,  however,  would  only  pay  the  con- 
tribution on  one-half  of  the  freight  received  by  him,  and  the 
rest  would  have  to  be  borne  by  the  party  making  the  profit ; 
but  he,  too,  only  contributes  upon  one-half  of  the  amount  of 
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his  gain.  No  chartered  freight  of  vessel  in  ballast  would  be 
held  to  contribute ,  no  adjustment  properly  being  held  neces- 
sary in  such  a  case. 

Belgium. — One-half  of  the  value  of  the  freight  at  the 
port  of  destination,  less  the  primage,  contributes  to  the 
general  average.  On  ships  chartered  out  and  home  for  a 
lump  sum,  contribution  is  levied  on  one-third  of  the  stip- 
ulated amount  as  outward  freight,  and  two-thirds  as  home- 
ward freight,  unless  otherwise  agreed  upon.  Freight  made 
good  in  general  average  contributes  on  one-half  only. 

An  absolutely  prepaid  freight  contributes  in  general  aver- 
age, but  the  share  assessed  against  it  is  paid  by  the  ad- 
vancer— ^the  cargo-owner. 

When  a  vessel  is  wrecked,  or  condemned  at  an  interme- 
diate place,  and  the  goods  are  forwarded  by  other  vessels,  a 
distance-freight  is  due  to  the  first  ship ;  and  such  distance- 
freight  contributes  for  one-half  of  its  value  to  any  general 
average  previously  incurred.  The  contributory  value  of 
freight  is  taken  at. one-half  of  the  biU  of  lading  freight, 
whether  in  excess  of,  or  below  the  amount  of  charter. 

Passage-money  contributes  on  the  basis  of  freight. 

Since  the  above  was  written,  the  law  of  September  14, 
1879,  has  gone  into  operation.  By  it  the  freight  must  con- 
tribute upon  its  full  net  value. 

Brazil. — The  contributory  value  of  freight  is  taken  as  one- 
half  of  the  freight  paid  at  the  port  of  discharge.* 

Amounts  made  good  by  reason  of  general  average  sacri- 
fices are  also  assessed  in  the  contribution  at  one-half  of  the 
amount  allowed. 

In  case  a  vessel  is  pursuing  a  voyage  under  a  charter,  the 
ship  owner  contributes  to  any  general  average  upon  one-half 
of  the  sum  received  for  the  hire  of  his  ship ;  the  charterer, 

1  Codigo  Coiumercio,  §  787.3" 
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however,  coutributes  on  the  full  freight  received  by  him  over 
and  above  the  amount  paid  for  the  ship's  hire.* 

Chili. — The  contributory  value  of  freight  is  the  entire 
freight  which  is  received  by  the  ship  for  the  passengers,  tlie 
merchandise  saved  and  that  sacrificed  In  the  common  benefit, 
previously  deducting  the  charges  of  maintenance  and  wages 
of  the  captain  and  crew.  ^ 

Cuba.— The  freight  contributes,  according  to  the  pi-actice 
of  Havana,  upon  one-half  of  its  value.  If  freight  has  been 
contributed  for,  one-half  of  this  credit  is  added  to  the  freight 
eanied  by  delivery. 

Where  the  voyage  is  broken  up  short  of  the  destination, 
"  distance  freight"  is  allowed,  and  in  case  of  average  one-half 
of  the  sum  so  earned  is  assessed  in  contribution. 

Denmark. — The  freight  contributes  to  a  general  average 
upon  the  amount  of  freight  stipulated  for  the  cargo  on  board 
at  the  time  the  disaster  took  place;  accordingly  as  well 
freight  for  the  goods  saved,  as  for  those  sacrificed,  and  also 
the  freight  for  such  goods  which  the  master  might,  previous 
to  the  disaster,  have  realized  to  procure  the  means  requisite 
for  the  pursuance  of  the  voyage.  If  the  voyage  cannot  be 
prosecuted  and  part  of  the  freight  on  the  goods  saved  conse- 
quently be  lost,  then  the  contributory  value  of  freight  shall 
only  be  the  amount  of  freight  earned  pro-rata  itineris.^ 

In  both  cases  one-fifth  is  to  be  deducted,  as  allowed  for 

1  Tlie  freight  contributes  on  the  amount  to  be  received  at  the  termi- 
nation of  the  voyage,  deducting  any  amount  prepaid  by  the  shippers, 
It  contributes  upon  one-half  of  its  value,  that  being  the  proportion 
that  the  vessel  is  considered  to  receive  net  of  expenses.  Veiga,  Vol.  II. 
p.  24 J. 

Where,  by  the  terms  of  the  charter,  the  vessel  becomes  entitled, 
under  certain  circumstances  to  demurrage  as  well  as  fi^ight,  this  inter- 
est must  contribute  to  the  general  average,  its  earning  having  been 
secured  by  the  sacrifice. 

2  Codigo  de  Comercio,  §  1032.2°,  §  lll6.3^ 

3  See  Regl.  Comp.  Ins.  (No.  236.),  AprU  2, 1850. 
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crew's  wages  and  other  expenses ;  and  further,  there  is  to  be 
deducted  fieight  lost  on  account  of  any  particular  average  on 
the  cargo.  If  the  ship  is  chartered  out  and  home,  or  for 
several  voyages  by  the  same  charter,  then  the  average  is 
contributed  for  by  such  portion  of  the  freight  as  may 
be  deemed  earned  by  the  ship  on  the  voyage  during  which 
the  general  average  occurs ;  where  no  freight  is  stipulated, 
the  value  of  the  same  is  calculated  at  the  rate  current  at  the 
time  of  the  ship's  departure.^ 

No  contribution  being  made,  strictly  spealiing,  when  ves- 
sel is  in  ballast,  the  freight  which  might  be  at  risk  by  reason 
of  the  ship  being  on  a  voyage  under  a  charter,  does  not  con- 
tribute to  the  reduction  of  the  loss  to  the  underwriter  on  ship. 

Where  freight  is  prepaid  absolutely  (i.e.  not  subject  to  re- 
turn if  cargo  is  not  delivered),  the  freight-owner  is,  never- 
theless held  to  contribute  upon  it  in  general  average,  subject 
to  the  same  deduction  as  in  other  cases. 

In  case  of  wreck  and  delivery  of  the  cargo  short  of  its  des- 
tination, the  ship  is  entitled  to  distance-freight;  this  dis- 
tance-freight does  not  contribute  to  subsequent  general 
expenses ;  as,  where  cargo  is  forwarded  in  other  vessels,  the 
cargo  pays,  not  only  the  distance-freight,  but  the  hire  of 
the  new  craft.  The  ship  receives  and  contributes  upon  the 
distance-freight  to  any  general  average,  subject  to  the  deduc- 
tion of  one-fifth. 

The  contributory  value  of  the  freight  is  based  upon  the 
freight  received  per  bills  of  lading,  be  this  in  excess  or  below 
any  amount  of  charter. 

England. — Freight,  in  order  to  be  contributory  at  all, 
must  have  been  pending  at  the  time  of  the  sacrifice.  The 
true  contributory  value  of  freight  is  the  actual  sum  finally 
received  as  freight  by  the  ship-owner  after  deducting  all  the 
expenses  of  earning  it.^     This  is  found  by  the  deduction 

1  Ins.  Law,  ^J  40,  48. 

«  Arnould  (4  Ed.),  Vol.  II,  p.  793.  2  Baily,  p  .156.  Abbott  on  Ship- 
ping (Perkins,  1850)  pp.  608,  609. 
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from  the  gross  freight  of  the  ordinary  port-charges  incurred 
on  the  vessel  in  the  course  of  the  voyage,  the  wages  of  the 
crew  and  the  charges  for  delivery  of  the  cargo  at  the  port  of 
destination.^ 

When  freight  is  absolutely  prepaid  its  share  of  contribu- 
tion is  paid  by  the  cargo-owner ;  either  the  advanced  freight 
is  not  deducted  from  the  market  value  of  the  goods,  or  if  it 
is,  it  is  merely  to  show  the  proportions  due  from  each  inter- 
est separately  for  the  benefit  of  the  underwriter ;  the  owner 
of  cargo  pays  for  both.  If  the  invoice  values  are  taken  as  a 
basis  for  contribution,  the  advanced  freight  is  added  to  it ; 
this,  however,  is  not  the  rule  when  the  average  is  adjusted 
at  the  port  of  loading,  and  the  goods  are  not  increased  in 
value  because  of  prepaid  freight.^ 

If  a  vessel  is  under  charter,  and  has  taken  any  steps  to 
earn  the  freight  thereunder,  the  freight  to  be  earned  is  to 
contribute  to  general  average,  though  the  vessel  be  in  ballast 
at  the  time.^      Passage  money,  if  at  risk,  contributes. 

Where,  by  the  charter,  a  part  of  the  freight  is  paid  in  advance,  the 
charterer  has  a  right  to  deduct  the  whole  sum  advanced  from  any 
freight  actually  earned.  AUisou  v.  Tlie  Bristol  M.  I.  Co.,  House  of 
Lords,  1875  and  1876. 

1  In  Barber  v.  Fleming  L.  R.  5  Q.  B.  59,  it  was  held  that  where  a  ship 
ii\  ballast  sailed  for  Rowland's  Island,  solely  in  order  to  earn  a  freight, 
under  a  charter,  thence  to  United  Kingdom,  the  interest  in  chartered 
freight  had  commenced. 

2  See  HaU  v.  Janson.  Hopkins  p.  511.  3  Baily,  p.  139.  Stevens  t;. 
Benecke,  pp.  264,  365.    Moran  v.  Jones  (1857).    Hopkins,  p.  513. 

The  "Progress,"  Edwards  Adm.  R.  210,  224  (1810).  Sir.  Wm.  Scott, 
speaking  of  salvage  on  freight  of  vessels  proceeding  outward  in  ballast 
under  a  round  charter  for  cargo,  said :  "  Now,  it  is  clear  that  a 
service  has  been  rendered  to  the  vessel  so  circumstanced,  and  it 
is  a  service  which  goes  the  length  of  putting  them  in  a  condition 
to  recover  their  whole  freight,  which  depended  entirely  upon 
their  final  arrival  here  (the  termination  of  round  voyage).  As  to 
the  freights  of  the  vessels  that  were  taken  up  at  0.  no  salvage  is 
asked  upon  them,  and  certainly  it  could  not  be  contended  that  any 
would  be  due,  as  the  voyage  had  not  commenced.  But  these  vessels 
wliich  had  gone  to  0.  from  this  country,  under  a  charter  party,  for 
one  entire  voyage  out  and  home,  and  had  already  performed  the  out- 
ward voyage,  were  in  the  course  of  earning  their  freights  at  the  time  of 
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Finland.— The  fi-eight  contxibutes  for  the  half  of  the  en- 
tire receipt  prodaced  by  the  cargo,  calculated  according  to 
the  rules  established  by  articles  102, 106, 108  and  145.' 

If  the  ship,  once  the  cargo  is  loaded  and  the  voyage 
begun,  is  prevented  from  transporting  the  merchandise  to 
its  destination  by  reason  of  war,  blockade  or  any  other  ac- 
cident, the  freight  due  for  the  merchandise  earned  is  esti- 
mated, according  to  the  accomplishment  of  the  voyage,  in 
proportion  to  the  entire  distance,  agreeable  to  article  101. 

France. — ^The  freight  contributes  on  one-half  of  its  value,* 
amounts  contributed  for  also  paying  upon  one-half  of 
the  sum  so  allowed.  As  the  freight  is  only  due,  says 
Pothier,  to  the  owner  of  a  vessel  as  a  kind  of  indemnity  for 
her  deterioration  and  expenses  incurred  by  the  voyage,  it  is 
subjecting  him  to  a  double  burden  to  make  him  contribute 
for  the  entire  value  of  the  vessel,  and  of  the  freight ;  our 
ordinance  therefore,  has  adopted  the  middle  course  of  mak- 
ing him  contribute  for  one-half  of  the  value  of  each.^ 

If  freight  is  paid  in  advance  by  the  shipper,  the  ship- 
owner is  not  thereby  relieved  of  general  average  contribution 
thereunder,*  and,  as  in  other  cases,  contributes  upon  one- 
hiilf.*  When  new  merchandise  is  embarked  at  a  port  of  refuge 
to  replace  that  jettisoned,  the  freight  saved  thereon  should 
contribute  and  reduce  the  reparation  of  the  loss  by  jettison.*^ 

capture ;  they  had  actaaUy  broken  ground,  as  the  phrase  is,  and  )iad 
entered  upon  that  adventure,  out  of  which  their  profits  were  to  ariae* 
Wliile  lying  in  the  liarbor  of  0.  they  were  in  the  course  of  eaniiug  tlieir 
freights— they  were  in  itinere,  and  the  salvage  is  as  clearly  due  as  if 
tliey  had  been  captured  at  sea.  If  there  had  been  two  distinct  voyages, 
as  is  sometimes  the  case  in  charter  parties,  the  case  would  have  assumed 
a  different  aspect  i"  but  "  where  a  ship  goes  out  under  a  charter  party 
for  the  voyage  out  and  home  salvage  is  due  upon  the  whole  freight. 

1  Code  Maritime,  §  14tf. 

a  Code  de  Com,  §§  401,  417.  Emerigon  p.  501.  Caen,  30  Nov.,  1828 
(M.  28,  2, 136).  3  Pothier,  Mar.  Con.,  Vol.  H,  No.  119,  p.  411.  Frignet, 
§523.  Can  vet,  §§  410, 427.  Man.  Droit.  Com.,  Vol.  II.,  p.  1019.  Morel, 
pp.  333,  247.    4  Trib.  de  Com.,  Dunkerque,  4  juin,  18G2. 

A  Mars.  19  Dec.,  1806.  Manuel  Droit.  Com.,  Vol.  JI.,  p.  1019.  De 
Courcy,  p.  180.    «  Mars.,  24  Sep.,  1866.    Droit.  Com.,  p.  1019. 
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Where  a  vessel  was  freighted  for  the  voyage  out  and 
home,  aud  general  average  occurred  on  the  return  passage, 
it  was  held  that  the  fact  of  the  general  average  not  having 
taken  place  during  the  outward  voyage,  had  no  influence  upon 
the  amount  of  the  freight  taxable  for  general  average.^ 

When  a  vessel  is  wrecked  and  the  cargo  is  forwarded  by 
other  vessels,  are  the  expenses  of  forwarding  such  cargo  first 
deducted  from  the  freight  which  may  be  collected,  and  the 
contributory  value  of  freight  based  on  the  remainder,  if  any  ? 

To  the  above  question,  Mr,  Emile  Sorel  replies : — 

"  In  case  of  the  loss  of  a  ship  in  the  courae  of  the  voyage, 
"  the  freight  which  is  due^  is  a  pro-rata  freight  (le  frfit  qui  lui 
"  est  acquis  n'est  qu  non  frfit  proportionnel) ;  this  pro-rata 
"  freight  contribut-es  to  the  general  average  upon  one-half  of 
"its  value,  but  it  does  not  contribute  to  any  subsequent 
"charges  made  to  save  the  merchandise;  these  expenses 
"  constitute  a  particular  average  according  to  the  last  para- 
"  graph  of  article  403." 

The  contributory  value  of  freight  is  based  upon  the  freight 
l>er  bill  of  lading,  be  this  more  or  less  than  the  amount 
of  the  charter-money,^  and  it  appears  that  the  general  aver- 
age due  thereunder,  is  chargeable  against  this  first  interest, 
i.e.j  tlie  charterer. 

Tlie  estimation  of  freight,  the  half  of  which  contributes,  is 
determined  by  the  chaiter-parties  and  the  bills  of  lading ; 

1  Can  via's  Case  (T.  Mara.  6, 1,  33). 

2  C.  de  C,  ^  996. 

3  French  law  makes  no  distinction  in  this  respect,  and  disposes  only 
that  the  master  is  paid  freight  for  goods  jettisoned  for  the  general 
benefit,  and  that  such  freight  contributes  to  the  general  average. 
Kogron,  801. 

'Regarding  the  freight,  the  valae  is  ordinarily  determined  by  the 
''agreement  which  was  made  before  the  loading."  Coquebert  c. 
Mestre,  Cour  de  Bordeaux,  30  Mai,  1833  (G.  et  CL,  14,  3,  p.  60).  "  It  is 
"  a  dominant  principle,"  says  Frignet  (S  534)  "  that  only  the  freight  at 
"  risk  at  the  moment  of  sacrifice  shouki  contribute." 
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but  if  the  rate  of  freight  has  not  been  fixed,  it  is  established  f 

by  taking  account  of  the  nature  of  the  voyage,  the  character 
of  the  cargo  and  the  capacity  of  the  ship.^ 

In  case  of  wreck,  the  freight  does  not  ordinarily  contribute 
to  the  charges  of  saving,^  because  these  charges  are  consid- 
ered particular  averages,  either  to  the  merchandise  or  to  the 
hulL^ 

In  round  voyages  where  the  freight  on  each  voyage  has 
not  b.jen  specified,  the  freight  contributes  pro-rata,  accord- 
ing to  the  voyage  upon  which  the  general  average  occurs.* 

Freight  is  not  to  contribute  to  any  sacrifices  made  while 
the  vessel  is  in  ballast  on  a  voyage  under  a  charter. 

In  the  division  of  contribution  between  the  interests  of  a 
lessor  and  a  lessee  of  a  ship,  each  contributes  on  one-half — 
the  ship-owner  upon  one-half  of  the  charter-money,  the 
charterer  upon  one-half  of  the  excess  of  the  bill  of  lading 
freight  over  the  amount  paid  for  the  hire. 

Passage-money,  if  at  risk,  contributes. 

GERMA.NY.-r-The  freight  contributes  upon  two-thirds : — 

1st.  Of  the  gross  amount  earned. 

2d.  Of  the  amount  estimated  as  general  average  for  the 
sacrificed  goods.* 

If,  in  charters  out  and  home,  the  freight  is  one  sum  for 
both  voyages,  a  proportionate  part  is  cofisidered  to  belong  to 
each,  according  to  the  estimate  of  the  adjuster  or  of  the 
Tribunal  of  Commerce. 

In  Bremen  and  Hamburg^  the  freight  earned  while  vessel 
is  in  ballast  is  not  called  on  for  contribution ;  in  Luheck, 
Dr.  Franck  writes,  wbere  a  vessel  is  under  chart<3r  and  pur- 

i  CouT  de  Mars.,  24  Dec.,  1883.  Bordeaux,  30  Juin,  1865  (B.  67,  2). 
Mars.,  22  Juil.  1880.  «  Roaen,  18  Mai,  1858  (M.  83,  2, 109).  3  Douai,  15 
Nov.,  1856. 

«  Rouen,  18  Mai,  1858  (M.  36, 2, 109).  3  Douai,  15,  Nov  ,  1856.  *  Mars. 
28  Avril,  1834  (15,  1,  1),  contra  Mars.,  80  Mars,  1836  (16,  1,  88).  »  Allge- 
meines  Handelsgesetzbuch,  ^  728.  The  laws  of  the  respective  conntries 
retain  the  power  of  reducing  the  above  stipulated  proportion  of  two- 
thirds,  to  one-half.    Ibid. 
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suing  the  voyage  in  performance  thereof,  the  freight  under 
the  charter  is  regarded  as  a  contributory  factor.  Prepaid 
freight,  in  no  case  to  be  recovered,  is  assessed  in  general 
average  at  two-thirds  of  its  value,  but  the  cargo-owner  pays 
the  assessment;  this  applies  to  Bremen  and  Luheck]  in 
Hamburg  prepaid  freight  while  at  the  charge  of  the  cargo, 
contributes  on  the  full  amount ;  this  is  the  only  exception  to 
the  rule  of  two-thirds. 

"  Prepaid  freight,"  writes  Dr.  Franck,  "  is  to  contribute 
"in  general  average,  and  the  contribution  is  paid  by  the 
"  owner  of  the  freight,  i.e.,  by  the  owner  of  the  ship,  if  this 
"  owner  must  return  the  freight  in  case  the  vessel  does  not 
"  arrive,  but  by  the  owner  of  the  cargo  if  the  freight  is  not 
"  to  be  returned  by  the  ship-owner." 

The  total  amount  of  freight  at  risk,  whether  price  of  char- 
ter or  charterer's  profit,  contributes,  less  the  third,  to  general 
average,  the  amount  of  contribution  being  divided  between 
ship-owner  and  charterer  in  proportion;  in  this  way  each 
interest  receives  a  deduction  of  one-third. 

Where  a  vessel  is  wrecked  or  condemned,  and  the  cargo 
is  forwarded  by  other  vessels,  the  contributory  value  of  the 
freight  is  based  on  the  distance  freight,  ^^  pro-rata  itineriSy^ 
to  which  the  ship-owner  is  entitled ;  this  is,  of  course,  sub- 
ject to  the  ordinary  deduction  of  one-third.* 

Freight  contributes  on  such  goods  as  are  on  board  at  the 
time  of  the  accident,  and  on  such  goods  as,  according  to  the 
stipulations  made  in  delivering  them  at  a  port  of  refuge, 
might  be  considered  as  still  on  board. 

If  the  ship  is  loaded  by  the  owners,  fi'eight  is  estimated  at 
the  sum  a  third  party  may  be  presumed  to  pay. 

Holland. — The  contributory  value  of  the  freight,  is  the 
gross  amount  less  the  wages  and  provisions  of  the  crew  for 
the  voyage.^ 

1  AUgemeines  Handelsgesetzbach,  i  633. 
>  Wetboek  von  Koophandel,  $  727. 
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When  the  freight  is  absolutely  prepaid,  its  share  of  gen- 
eral average  is  due  by  the  freighter. 

Should  the  price  of  charter  exceed  the  new  freight  under 
bills  of  lading,  the  charterer  contributes  on  his  interest,  and 
the  ship-owner  on  the  price  of  charter,  between  themselves ; 
for  apportionment  in  the  average  adjustment,  however,  the 
greater  amount  is  to  contribute. 

The  contributory  value  of  the  freight  is  the  gross  freight, 
less  ten  per  cent,  for  commission  collecting,  pilotage,  etc. ; 
less,  also,  the  wages  and  provisions  for  the  voj^age,  dating, 
not  from  the  time  when  the  vessel  sails,  but  from  the  com- 
mencing to  load  and  to  the  time  of  discharge.'  If  by  reason 
of  a  voluntary  detention,  wages  and  provisions  are  allowed 
in  the  general  average,  they  are  considered  as  a  credit  to  the 
freight,  and  are  added  to  the  amount  that  would  otherwise 
contribute.  The  same  rules  are  observed  in  ascertaining 
the  wages  and  provisions  for  this  deduction  as  prevail  in 
allowances  for  detention,  i,e.j  the  wages  per  crew  hst,  the 
provisions  per  tariff  (vide  appendix). 

Passage-money  contributes  if  at  risk. 

Italy. — The  value  of  the  freight  for  contribution  is  one- 
half  of  its  value  at  the  place  of  discharge.  The  freight  is 
valued  at  the  gross  amount,  less  primage,  earned  by  delivery ; 
one-half  of  this  sum,  adding  thereto  any  allowance  in  the  aver- 
age, is  tiiken  for  contribution.^  "Freight,'' says  Sen.  Vallebona, 
"  contributes  for  one-half  of  its  amount,  but  it  must  appear 
"  in  full,  because  it  must  be  paid  in  full  if  the  goods  are  con- 
"  signed,  even  if  they  are  damaged.  Freight  is  also  to  be  paid 
"  on  jettisoned  goods,  because  they  are  always  paid  for  ac€ord- 
"ing  to  their  value  at  the  place  of  destination." 


1  This  is  the  rule  in  Amsterdam^  Dordrecht  and  most  other  ports,  in 
Rotterdam,  however,  the  only  items  of  deduction  are  the  wa^es  and 
provisions. 

2  Codice  di  Comercio,  $$  511,  525.    Borsari,  (>*  1561,  15C3. 
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Where  freight  is  prepaid  absolutely  its  share  of  general 
average  is  paid  by  the  interest  making  such  advance ;  here, 
too,  the  value  to  contribute  is  one-half  only. 

Sacrifices,  while  the  vessel  is  in  ballast,  though  under  char- 
ter, and  in  fact  eaniing  freight,  aie  not  divided  between  ship 
and  freight.    The  ship  and  ship  underwriter3are7the  only 

sufferers. 

When  the  vessel  is  wrecked  or  condemned  short  of  the  port 
of  destination,  freight  is  due  to  such  port,  any  expense  to 
foi-ward  the  cargo  to  its  destination  falling  solely  upon  such 
argo;  hence,  in  case  of  general  average,  one-half  of  this 
priM-ata  freight  contributes. 

The  calculation  of  freight  for  contribution  is  usually  taken 
according  to  the  freight  due  under  bills-of-lading.  In  cases 
where  this  freight  exceeds  the  amount  of  charter  the  assess- 
ment of  general  average  is  to  be  divided  between  ship-owner 
and  charterer  in  proportion  to  the  interest  each  had  in  the 
safe  arrival.  But  where  the  chartered  freight  exceeds  that 
due  by  bill-of-lading  the  excess  of  such  value  is  also  held  to 
contribute.  In  this,  as  in  other  cases  (except  as  to  amounts 
contributed  for),  the  half  value  of  freight  is  the  value  assessed. 

Norway. — The  freight,  in  which  is  included  the  compen- 
sation mentioned  in  Article  69.11  (amounts  made  good  for 
jettison  or  sacrifice),  contributes  only  with  one-half. 

When  the  vessel  does  not  reach  its  port  of  destination,  this 
one-half  is  only  to  be  allowed  to  the  port  of  discharge.* 

Although,  as  we  have  seen,  a  general  average  may  be  ad- 
justed where  vessel  is  in  ballast,  the  freight  is  not  called  on 
for  contribution,  though  being  earned  under  a  charter. 

In  case  of  a  vessel  hired  under  a  charter  and  sub-let,  the 
one-half  deduction  above  provided  for  is  made  from  the 
freight  at  risk  under  the  bills  of  lading,  be  it  more  or  less 
than  the  price  of  the  chaiter.    * 

Should  the  charterer  have  re-chartered  the  vessel  at  a 
higher  rate,  writes  Mr.  Winge,  the  master  on  signing  bills  of 

1  Lov  om  Sofarten,  $  75,  3^ 
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lading  ought  to  reserve  his  rights  as  to  eventual  average 
contribution  upon  the  profit  on  charter. 

Regarding  prepaid  freight,  Mr.  Winge  writes :  "  I  am  of 
"  opinion  that  if  the  freight  or  part  of  freight  is  absolutely 
^'pre-^aidj  it  has  no  contributoiy  value  asfreightj  as  no  sac- 
"  riflce  can  be  made  for  its  sake." 

"But  in  consequence  of  this,  the  absolutely  pre-paid 
"freight  could  not  be  justifiably  deducted  from  the  market 
"  value  of  the  cargo,  when  calculating  its  contributory  value. 
"The  value  of  the  cargo  and  its  interest  was,  at  the 
"  moment  when  the  general  average  act  was  performed,  as 
"  much  greater  as  the  amount  of  pre-paid  freight.  The 
"  result  will  be  that  the  cargo-owner,  whose  interest  it  was 
"  to  save  his  outlay  for  the  absolutely  pre-paid  freight,  must 
"  contribute  for  an  increased  value  of  the  cargo,  and  without 
"  the  reduction  of  one-half,  which  would  have  been  allowed 
"  the  sMp'Owner  if  the  freighthad  not  been  absolutely  pre- 
"  paid.'' 

Although  there  can  be  no  doubt  as  to  the  correctness  of 
this  reasoning,  it  does  not  receive  the  unanimous  approval 
of  the  Dispacheurs.  Mr.  MoUer,  of  Porsgrund,  writes: 
"  Absolutely  pre-paid  freight  is,  nevertheless,  at  the  risk  of 
the  ship-owner  and  contributes  on  one-half  value." 

If  the  freight  has  not  been  fixed  at  a  certain  sum,  it  is 
calculated  according  to  the  estimation  of  the  loading  that 
the  ship  might  have  received.* 

Peru. — Freight  does  not  contribute  as  such.  The  gross 
freight  for  the  voyage,  less  the  wages  only  of  the  master  and 
crew  is  added  to  the  value  of  the  ship  as  an  accessory  value 
thereof.* 

Absolutely  pre-paid  freight  contributes  to  the  general 
average  as  an  accessory  value  to  tlie  cargo,  and  that  interest 
pays  the  contribution. 

1  Lov  dm  Sof  arten,  $  50. 

2  Codigo  de  Comercio,  i  99S. 
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As  the  master,  in  the  case  of  wreck  of  his  vessel,  is  obliged 
to  charter  another  to  cany  on  the  cargo,  and  to  pay  for  same 
at  the  cost  of  his  principal,  it  would  be  proper  to  deduct  the 
expenses  of  forwarding  the  goods  from  the  original  freight,  and 
the  contributory  value  would  be  based  upon  the  remainder.^ 

No  practice  exists  as  to  contributory  value  of  freight  under 
charter  whether  vessel  be  in  ballast  or  not. 

As  a  matter  of  principle  it  is  considered  that  whatever  is 
at  stake  ought  to  contribute  without  regard  to  the  ownership 
of  the  particular  interest. 

Portugal. — Oue-half  of  the  amount  of  freight  for  the 
voyage  contributes  to  the  general  average.*^  Freight  pre-paid 
is  no  longer  at  the  risk  of  the  ship  owner  if  eventually  lost,  and 
in  case  of  general  average  contribution  it  must  pay  on  the 
full  amount  and  not  on  the  moiety,  as  in  the  case  of  the  risk 
being  for  the  ship  owner.^ 

Amounts  allowed  in  general  average  for  freight  sacrificed 
are  treated  in  the  same  manner  as  freight  earned,  and  con- 
tribute on  one-half  value. 

The  freight  at  risk  at  the  time  of  the  accident  is  taken  for 
contribution. 

Where  the  vessel  is  under  a  charter  the  full  amount  of  the 
charter-money  (less  the  usual  one-half),  though  more  than 
the  actual  freight  then  due  under  bills-of-lading,  is  to  contri- 
bute. 

Russia. — The  freight  is  valued  for  contribution  at  one- 
half  of  the  gross  amount  earned  by  delivery,  adding  thereto 
one-half  of  any  amount  made  good  for  sacrifice.  Absolutely 
prepaid  freight  contributes  on  one-half  of  the  sum  advanced, 
and  the  contribution  is  paid  by  the  interest  at  whose  risk  it 
is.  Should  a  general  average  be  admitted  while  vessel  was  in 
ballast,  writes  Mr.  Heimburger,  I  should  never  consider  the 
freight  a  contributing  factor. 

1  See  Ibid,  ^  780.    2  Codigo  Commercio,  J  1841.    3  Lowndes,  p.  380. 


658  GENEEAL  AVERAGE. 

When  the  voyage  is  broken  up  by  the  wreck  of  the  ship, 
aud  the  cargo  is  forwarded  ia  other  vessels,  the  cargo  hfts  to 
pay  distance  freight  up  to  the  place  of  shipwreck  and  of 
separation  of  the  interests.  In  case  of  general  average  il  is 
this  distance  freight  that  contributes. 

It  is  th6  highest  amount  of  freight  that  is  to  contribute — 
hence  where  the  charter  is  for  a  larger  sum  than  the  freight 
secured  under  bills-of-lading  it  is  the  larger  amount  upon 
which  contribution  is  based. 

Where  the  freight  per  bill-of-lading  is  in  excess  of  the 
amount  of  charter  the  ship-owner  and  the  charterer  each  con- 
tribute to  general  average  upon  one-half  of  their  interest — 
the  shipowner  upon  one-half  of  the  charter  money — the 
charterer  upon  one-half  of  the  profit  thereunder. 

Spain. — The  amount  of  freight  due  for  the  voyage  shall 
be  considered  as  an  accessary  value  for  contribution  to  the 
general  loss,  deducting  the  pay  of  the  captain  and  crew.* 

In  practice  the  deduction  for  wages  and  provisions  is  taken 
at  one-half  the  amount  of  the  gross  freight.  Freight  made 
good  contributes  on  one-half  of  the  allowance. 

"  Our  Code,"  says  Mr.  Viniegra,  "  does  not  mention  any- 
"  thing  about  pre-paid  freight,  neither  is  any  practice  on  this 
"  subject  known  to  me ;  but  it  appears  natural  that  the  con- 
"  tribution  to  general  average  is  due  by  the  freight  owner 
"  who  receives  the  benefit."    (^  787  2*» ). 

"  In  case  of  a  vessel  in  ballast,  although  under  a  chai-ter, 
"  since  the  freight  is  considered  to  form  part  of  the  vessel 
"  (§956),  there  can  be  no  occasion  for  contribution.  When  a 
"  vessel  is  wrecked,  although  the  cargo  be  saved,  no  claim 
"  for  general  average  is  allowed  (§943),  consequently  the  dis- 
"  tance  freight,  if  any  is  earned,  is  not  subject  to  contribution, 
"  and  the  expenses  for  forwarding  cargo  are  paid  by  the  owner 
"  of  the  same.    The  contributory  value  of  freight  is,  in  all 

i  Codigo  de  Coniercio,  H  036,  786. 
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^*  ctises,  the  real  paid  freight  per  bills  of  lading,  &c.,  let  it  be 
"  in,excess  or  in  deficit  of  the  chartered  freight. 

"  The  custom  in  Spain  is  to  deduct  from  the  eanied  freight 
"  the  wages  of  master  and  crew  during  the  voyage,  without 
"  regard  to  charter,  as  follows : 

1st  case  f leight  per  charter,    -----       $7,500 
"       Earned  gross, 5,000 

2d  case  freight  per  charter,      -        -       -   .    -       -         5,000 
"        Earned  gross, 7,500 

"  In  the  fli-st  case  the  contributoiy  value  would  be  the  net 
"  proceeds  of  $5,000,  and  in  the  second  of  $7,500." 

Sweden. — The  freight  participates  in  the  general  average 
upon  one-half  of : — 

1st.  The  amount  earned,  and 

2d.  The  freight  estimated  for  compensation  in  general 
average.* 

There  is  no  distinction  regarding  the  contributory  value  of 
freight  between  prepaid  freight  or  freight  due  on  delivery ; 
the  prepaid  freight  contributes  on  one-half,  and  its  share  of 
general  average  is  paid  by  the  freight  owner. 

When  a  voyage  is  broken  up  at  an  intermediate  port,  and 
the  cargo  forwarded  by  other  vessels,  the  merchandise  is 
charged  with  the  re-shipping  charges,  and  the  vessel  con- 
demned receiving  distance  ft'eight,  contributes  on  the  amount 
so  received  for  general  average ;  subject  to  the  customary  de- 
duction of  one-half. 

The  contributory  value  of  the  freight  is  based  upon  the 
freight  per  bills-of-lading,  and  not  simply  according  to  charter, 
be  this  more  or  less  than  the  chartered  freight. 

The  apportionment  of  general  average  being  based  on  the 
freight  cjirried,  it  follows  that  the  shipowner  and  the  charterer 
each  contribute  on  one-half — the  first  of  charter  money — the 
second  of  profits  under  charter.^ 

I  Sjolagen, §  161,  When  the  freight  has  not  been  agreed  to  befoie 
sailing,  it  is  valued  according  to  the  current  rate.  Siolngen,  §  143. 
8^  Nole.  2  Xo  contribution  being  made  when  vessel  is  in  oallast,  freight 
under  charter,  at  such  time,  is  necess:irUy  exempt  from  liability  to 
contribute. 
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• 

United  States  of  Colombia.— The  entire  freight  ac- 
quired by  the  ship  from  the  passengei^s,  the  goods  saved  and 
those  sacrificed  for  the  common  benefit,  previously  deducting 
the  charges  for  the  wages  and  maintenance  of  the  captain 
and  crew,  contributes  to  the  general  average.* 

Uruguay.— The  freight  contributes  on  the  gross  amount 
earned  less  the  wages  and  provisions  for  the  voyage.  Prac- 
tically this  deduction  is  one-half. 

Freight  made  good,  contributes,  and,  under  this  head;  is 
added  any  allowance  of  wages  and  provisions  made  good  in 
the  average  by  reason  of  a  forced  detention.^ 

Venezuela. — Contribution  is  levied  on  one-half  of  the 
freight  for  the  voyage.^ 

The  freight  made  good  to  the  vessel  in  general  avei-age, 
likewise  pays  contribution  upon  its  half  value. 

1  Codigo  de  Comercio,  §  284,  3^ 

2  Codigo  de  Comercio,  §  1510. 

3  CodiKo  de  Comercio,  §  620. 


5(Jl 
Section  III. 


Of  the  Cargo. 


Many  of  the  foreign  Codes  provide  certain  j)enalties 
applicable  to  cargo  shipped  without  the  protection  of  a 
bill  of  lading,  or  to  goods,  the  value  of  which  is  falsely 
represented.  No  such  rule  is  known  in  the  United  States. 
It  is  the  cargo  existing  on  board  at  the  time  of  the  jettison 
that  contributes  to  the  general  average  upon  its  value  as 
saved.*     The  practical  rule  for  ascertaining  thiscontrib- 

1  "  It  is  a  general  rule  tliat  the  goods  or  iirticles  sacrilicod  and  aUowod 
"  for,  are  made  to  contribute  in  common  with  those  saved/'  Lee  v. 
GrinneU,  5  Duer,  431  (185G). 

Cargo  contributes  on  its  value  at  the  port  of  delivery  less  the  freij^fht 
due  thereon.  Goods  lost  are  calculated  in  like  manner.  Gillet  v.  Ellis, 
11  III.,  579  (18G0). 

The  ancient  rule  in  a(|justing  was  to  take  the  value  jettisoned  and 
the  value  saved  at  the  prime  cost,  if  the  accident  happened  before  the 
voyage  was  half  completed ;  otherwise,  the  destination  values.  Clark  v. 
IT.  S.  Ins.  Co.,  7  xMass.,  875 

Whale  blubber  on  shipboard  must  contribute,  and  is  liable  t^)  be  con- 
tributed for.  Rogers  v.  Mechanics'  Ins.  Co.,  1  Story,  603.  2  Ibid.,  173 
(1842).  In  this  case,  the  referee  decided  the  value  of  the  blubber  thrown 
overboard  **  having  regard  to  the  ordinary  chances  of  weather  in  the 
*'  climate,  to  have  been  the  sum  of  $1210.  But,  if,  in  the  opinion  of  the 
**C«>urt,  it  was  the  duty  of  the  assessor  to  determine  the  value 
"of  the  blubber,  under  the  extraordinary  circumstances  at  the  time  of 
*'  the  jettison,  taking  the  chances  of  the  gale,  its  length,  and  the  chances 
'^  of  the  ship  surviving  it ;  then  in  such  case,  I  determine,  assess  and 
"  award  the  value  of  the  blubber  at  the  time  of  the  jettison,  to  -have 
"  be«n  the  sum  of  $918." 

The  Court,  in  affirming  the  report,  and  the  larger  value  of  $1240,  said, 
(Stoiy,  J.,)  "  Nothing  could  be  more  coigectural  and  uncertain  in  the 
''ascertainment  of  the  value  of  goods  thrown  overboaud  in  cAses  of 
"jettison,  than  to  leave  that  value  to  be  fixed  by  the  probable  or  possi- 
"  ble  chances  of  the  escape  from  the  impending  danger.  On  the  other 
"  hand,  the  intrinsic  value  of  the  article  at  the  time  of  the  jettison  cal- 
"culated  upon  its  ordinary  price,  atfords  a  just  and  uniform  rule 
"  applicable  to  all  cases.  But  in  fiict,  this  is  not  a  new  question,  but 
**  has  been  long  settled  by  the  course  of  mercantile  usage  Jind  practice. 
"  In  eveiy  case  of  jettison  the  uniform  rule  is  to  estimate  the  value  of 
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utory  value,  when  the  goods  arrive  at  their  destination, 
is  to  take  the  market  prices  of  such  goods  when  landed, 
deducting  all  charges  incurred  to  procure  the  delivery, 
as  freight,  duties  of  importation,  landing  charges,  &c.,  the 
payment  of  which  are  contingent  upon  arrival.  Where 
the  freight  has  been  paid  in  advance,  'Most  or  not  lost," 
that  is,  prepaid  absolutely,  the  cargo  owner  has  added 
to  his  risk  upon  the  voyage,  and  cannot  deduct  the  freight 
as  a  charge  against  the  value  of  his  goods ;  or  if  de- 
ducted, it  is  assessed  individually,  and  the  cargo  owner 
pays  its  assessment. 

If  the  goods  are  sold  the  proceeds  of  the  sale,  subject 
to  these  same  deductions,  is  the  best  possible  standard 
of  value,  but  it  is  rarely  possible  or  at  least  expedient  to 
delay  the  adjustment  for  such  data,  and  hence  the 
marlvet  quotations  are  generally  relied  on  for  that  pur- 

"  the  goods  eitlier  at  the  prime  cost  or  original  value,  or  at  their  value 
**  at  tlie  port  of  destination."  The  latter  rule  is  inapplicable  to  cases 
where  the  vessel  never  arrives  at  lier  port  of  destination,  or  the  article 
is  not,  at  tlie  time  of  its  jetfison,  in  the  perfect  stiite  in  which  it  is  to  be 
carried  there. 

The  foimer  rule  of  the  prime  cost  or  present  value  is,  therefore 
Justly  appUcable  to  cases  like  the  present,  where  blubber  and  not  oil  is 
sacrificed,  and  where  the  value,  it  never  having  been  at  any  market^ 
admits  of  no  absolute  ascertainment  other  than  its  ordinary  average 
value  on  board  of  the  sliip  under  common  circumstances.  No  one  ever 
heard  of  the  value  of  goods  in  a  case  of  jettison,  being  ascertained  by 
the  diminished  value  from  the  immediate  danger  in  which  all  the  prop- 
erty is  placed. 

Wliere  the  cargo  was  taken  out  of  a  stranded  vessel,  placed  on  an 
another  one,  and  tlie  voyage  thus  continued  to  the  home  port,  the  con- 
tribulion  should  be  assessed  on  the  value  of  the  cargo  at  such  home 
port.  Barnard  v,  Adams,  10  Howard,  270  (1850).  In  tliiscase  the  vessel 
was  voluntarily  run  ashore  near  Buenos  Ayres  and  became  a  wreck.  The 
cargo  was  forwarded  to  New  York,  its  destination.  Part  of  the  cargo, 
worth  $1125.18,  when  shipped  to  New  York,  after  the  wreck,  arrived 
worthless,  while  another  portion  had  increased  in  value.  The  values 
existing  upon  arrival  were  t^ken  as  a  basis  for  contnbution.  This  case, 
it  will  be  noted,  was  a  claim  for  contribution  for  loss  by  sacrifice  of 
vessel,  not  for  expenditures. 
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pose.  Ill  the  absence  of  such  a  test,  however,  the  mer- 
chandise may  be  subject  to  examination  and  appraise- 
ment, or  they  may  be  valued  according  to  the  invoice 
prices  plus  the  charges  on  board.*  This  last  method  of 
estimation  can  never  be  relied  on,  however,  as  showing 
the  true  value  for  contribution  at  the  destination,  as  goods 
of  similar  invoice  value,  may  by  reason  of  the  profit 
accrued  on  the  voyage,  or  the  different  rates  of  freight 
or  other  charges,  be  by  no  means  upon  an  equality  at 
the  place  where  the  apportionment  is  to  be  made.  Such 
values  are,  however,  often  taken  by  agreement  as  a  matter 
of  expediency  ;  and  may  be  the  true  value  where  the 
adjustment  is  drawn  up  at  the  port  of  departure — the 
vessel  having  returned  there.  Expenditures  there  in- 
curred may  properly  be  subject  to  immediate  adjust- 
ment, and  not  be  affected  by  the  subsequent  fate  of  the 
adventure ;  and  the  values*  shipped'  may  be  taken  for  the 
purposes  of  the  apportionment.*'^ 

This  rule  may  also  be  applied  to  any  adjustment  for 
expenses  while  the  voyage  is  in  progress,  as  at  a  port 
where  a  portion  of  the  cargo  only  is  discharged.     The 

1  In  Leaveuworth  r.  Delafield,  1  Caines,  574  (1804),  the  cargo  was 
valued  for  contribution  at  its  first  cost,  or  invoice  price,  aud  ciiarges  at 
the  port  of  destination. 

8  In  Spaffbrd  v.  Dodge,  14  Mass.,  66  (1317),  the  Court  said  that  where  it 
was  a  case  of  "  recompense  for  services  rendered  and  not  a  compensr.- 
"tiou  for  property  voluntarily  sacrificed  for  the  common  good,  the 
**  party  who  performed  or  paid  for  these  services  was  entitled  to  his 
"  recompense,  although  the  ship  should  have  been  afterwards  totally 
"  lost  before  completing  her  voyage."  According  to  this  view  the  value 
that  the  cargo  had  at  the  place  where  the  expenses  were  incurred,  was 
to  form  its  contributory  value.  The  Court— "The  price  at  which 
**  it  was  finally  sold  in  Boston  cannot  aff#ct  this  estimation  because  th(^ 
"  contribution  would  have  been  tlie  same,  if  it  hnd  never  arrived 
•*  there,  or  at  any  other  port  of  delivery  ;■'  and  see  Douglass  v.  Moody, 
9  Mass.,  54S. 
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remaiader  of  shipment  not  being  destined  for  that  port 
can  hardly  be  estimated  at  any  vahie  other  than  that 
stated  in  the  invoice. 

When  the  invoice  values  are  taken,  it  becomes  neces- 
sary to  add  the  charges  to  place  the  goods  on  board. 

The  value  of  property  based  upon  sales  to  arrive  Is 
not  allowed  to  affect  the  contributory  value  of  merchan- 
dise, which,  when  taken  at  the  port  of  destination,  is  in 
all  cases  to  be  based  upon  the  actual  market  value  at  the 
time  of  the  discharge. 

Profits  upon  merchandise  do  not  eo  nomine  contribute  ; 
but  they  do,  in  fact,  contribute,  if  existing  whenever  the 
basis  of  the  contributory  value  is  the  worth  of  the  pro- 
perty at  the  port  of  destination. 

When  cargo,  after  a  sacrifice  and  shipwreck,  is  for- 
warded to  its  destination  by  the  master,  he  retaining 
control  of  the  property  while  in  transit — the  voyage  is 
considered  as  continued,  and  the  proper  place  for  the 
statement  of  the  general  average,  and  for  ascertaining 
the  contributory  value  of  such  cargo  is  at  this  place  of 
delivery  ;^  the  value  of  the  cargo  at  such  place  is  the 
basis  of  its  value  for  contribution  though  this  value  is 
reduced  by  sea  damage  on  the  renewed  voyage  below 
the  value  possessed  by  the  goods  when  saved  by  the 
sacrifice  and  reshipped.^  But  in  regard  to  expenses 
j)aid  for  the  general  benefit,  the  value  possessed  by  the 
property  at  the  time  the  charges  were  incurred,  and  not 
the  value  subsequently,  upon  the  completion  of  the  voy- 
#  age,  is  the  value  from  which  contribution  for  such  ex- 
penses is  due.^ 

1  McLoon  r.  CumiuinRS,  73  Penn,  St.  R.,  08  (1873). 
^  Barnard  r.  Adams,  10  Howard.  270.    3  Douglas  r.  Moody,  9  Ma8«i., 
518  (1813).    Dnpont  r.  Vance,  19  How.,  179. 
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When  goods  are  sold  short  of  their  destination  because 
of  sea  damage  or  to  raise  funds,  the  proceeds  of  their 
sale,  adding  any  compensation  received  by  their  owner 
either  in  general  average,  or  from  the  ship-owner  as  due 
l)y  the  conversion  of  the  property,  forms  the  value  for 
contribution. 

The  deck  cargo,  even  though  it  may  not  be  entitled  to 
contribution  if  sacrificed,  must  contribute  equally  with 
the  under-deck  goods  if  saved.^ 

"  The  ordinaiy  rule  is,  that  in  case  of  jettison,  the  cargo  is  to  contri- 
"  bute  upon  the  value  of  the  goods,  estimated  at  their  prime  cost  or 
"  origrinal  vahie  ;  or,  if  the  vessel  has  arrived  at  her  port  of  destination, 
"  at  their  value  at  such  port.''    Lee  v.  Grinnell,  5  Duer,  430  (1856). 

In  Girard  r.  Ware,  Peters'  C.  C,  142,  (1825),  tlie  net  proceeds  of  tlie 
cargo  at  the  port  of  destination,  and  not  the  invoice  cost  sliould  contri- 
bute. The  cargo,  whether  belonging  to  master,  supercargo,  or  any 
other  person,  is  to  contribute  to  general  average. 

1  Dodge  V.  Bartol,  5  Me.,  286.  Cmm  v,  Aikin,  13  Me.,  220.  Hampton 
V.  The  Brig  "Thaddeus,"  4  Mart.,  (N.  S.),  582. 

In  estimating  goods  for  contribution  where  they  have  been  saved 
from  a  wreck,  their  proceeds  less  salvage  and  other  cliarges  arc  to  be 
taken.  Mutual  Safety  Ins.  Co.  r.  Cargo  Brig  *'  (^eorge."  Olcott's  Rej)., 
89  (1845). 
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Foreign  Legislation  and  Practice. 

Argentine  Republic. — The  contributory  value  of  the 
cargo  is  based  upon  the  value  of  the  goods  which  are  found 
at  the  time  of  the  sacrifice  on  board  the  vessel,  or  the 
lightei's  or  smaller  boats ;  or,  which,  before  the  occurrence 
of  the  danger  were  necessarily  jettisoned  and  reimbursed, 
or  which  have  been  taken  and  sold  for  the  payment  of 
average  expenses.*  The  effects  of  the  cargo  are  taken  at 
their  value  at  the  place  of  their  discharge,  deducting  the 
freight,  duties  of  importation  and  other  expenses  of  the  dis- 
ch<arge,  as  well  as  the  particular  average  which  has  been 
suffered  during  the  voyage,  except  in  the  following  cases : 

If  the  average  distribution  is  obliged  to  be  made  at  the 
poi-t  of  departure,  the  value  of  the  objects  laden  is  deter- 
mined by  the  price  of  purchase,  with  the  charges  until  on 
board,  without  including  the  premium  of  insurance.^ 

If  these  objects  should  be  damaged,  according  to  their 
real  value. 

If  the  voyage  is  broken  up  out  of  the  Republic,  or  the 
effects  are  sold  at  an  intermediate  port,  the  value  at  the 
place  of  breaking  up  the  voyage  or  of  the  sale  is  taken  for 
contribution.^ 

Austria. — The  cargo  contributes  on  the  value  it  possesses 
at  the  place  of  separation  of  the  different  interests  of  ship, 
freight  and  cargo,  deducting  the  freight  and  other  expenses ; 
such  as  duty,  landing-charges,  primage,  etc.  Insurance 
premium,  expenses  of  sale,  etc.,  are  not  items  of  deduction 
in  such  case. 

Belgium. — The  cargo  contributes  on  the  net  market 
value  Jit  the  port  of  destination,  or  place  of  breaking  up  of  the 
voyage  ;  i.e.  the  value  stripped  of  freight,  duty,  landing  and 
sale  charges,  but  not  insurance  premium. 

1  Codigo  lie  Coinercio,  *  1498.    2  ibid.  J  1499.    3  Ibid.  *  1499, 
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Goods  thrown  overboard  do  not  contribute  to  a  general 
average  incurred  subsequent  to  their  sacrifice. 

The  consignees  of  cargo  give  to  the  adjusters  a  declara- 
tion stating  the  sale-vaUie  of  the  cargo  on  the  market  at  the 
date  of  reception,  less  the  cost  of  freight  and  the  ordinary 
expenses  of  discharging,  of  custom  house  and  reception. 

If  the  goods  arrive  in  a  state  of  damage,  they  contribute 
upon  their  damaged  value,  this  being  the  value  really  saved. 
The  value  of  goods  jettisoned  or  sacrificed  is  ascertained  in 
the  same  manner,  and  this  contributes  equally  with  all  the 
other  property. 

Brazil. — The  cargo  contributes  to  the  general  average, 
if  it  is  adjusted  at  the  place  of  destination,  on  the  price 
current  at  that  place,  less  the  freight,  duties  and  landing 
charges. 

When  the  liquidation  is  made  in  the  port  of  loading,  the 
value  of  the  cargo  shall  be  calculated  by  the  respective  in- 
voices, the  expenses  of  embarcation  being  added  to  the  price 
of  the  purchase. 

In  all  cases  the  amounts  which  are  made  good  in  contri- 
bution, shall  contribute  to  the  general  average.^ 

Chili. — The  goods  existing  on  board,  including  those 
loaded  without  proper  bills  of  lading,  the  merchandise  sold 
because  of  the  necessities  of  the  ship  and  that  portion  of 
the  merchandise  which  is  estimated  as  sacrified,  contribute 
to  the  general  average.^  The  merchandise  saved  is  to  be 
estimat^ed  upon  inspection  and  survey  by  the  current  price 
of  the  port  of  discharge,  deducting  the  freight,  duties  of  im- 

1  Codigo  Commercial,  J*  787,  V,  788,  789.  The  articles  jettisoned  must 
also  contribute,  because  their  owner  should  not  be  in  a  better  position 
than  the  other  shippers ;  by  receiving  indemnity  for  the  things  sacrificed, 
and  by  not  contributing  to  general  average  as  the  others  contribute,  he 
would  be  a  gainer  aud  not  a  loser  by  reason  of  the  sacrifice.  Veiga, 
Vol.  II.,  p.  241. 

2  Codigo  de  Comercio,  $  1092,  3"  &:  4". 
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portation,  ordinary  charges  and  any  particular  average  which 
may  have  been  suffered  during  the  voyage. 

When  tlie  liquidation  and  division  of  the  common  average 
is  made  in  the  port  of  the  vesseVs  sailing,  the  merchandise 
saved  is  to  be  estimated  according  to  the  prices  current  at 
the  tune  of  loading,  adding  the  charges  of  embarcation,  and 
excluding  the  price  of  insurance,  if  any.  In  case  of  the 
revocation  of  the  voyage,  or  of  the  sale  of  merchandise,  iu 
the  1)1  )rt  of  forced  arrival,  in  order  to  provide  for  the  urgent 
necessities  of  the  ship,  the  estimation  of  the  merchandise 
sa\'ed  is  to  be  the  price  current  at  the  place  where  the  re- 
vocation or  the  sale  occurred.^ 

(U I5A. — In  default  of  other  values  the  invoice  prices  may 
be  taken  as  the  basis  of  valuation. 

Uenmauk. — The  caigo  contributes  to  general  average 
ni)on  its  value  free  on  board  at  the  port  of  shipment,  ex- 
clusive of  insuranc<3  premium :  if  goods  have  been  subject 
to  particular  average  losses  and  expenditures  during  the 
voyage,  the  amount  of  such  particular  average  is  to  be 
d(Mlu(5ted  from  their  contributoiy  value.^  The  contributory 
value  of  goods  which  have  been  sold  on  account  of  particular 
or  other  average  at  any  other  port  than  the  port  of  destina- 
tion, shall  be  the  net  proceeds  of  the  property  sold,  with  addi- 
tion of  the  amount  of  damage  made  good  in  general  average.^ 

(\irgo  comprises  the  value  of  all  goods  which  were  on 
board  the  ship  when  the  accident  occurred,  consequently  the 

'  Colli i2:o  dc  Coincrcio,  §  1112.  If  tho  quality  of  tlie  merchandise 
N.ived  is  superior  to  that  expressed  in  the  bills  of  lading,  it  contribut«»8 
to  the  payment  of  the  avemge  on  tlie  value  which  it  possesses.  Tho 
merchandise  lost  is  paid  in  the  case  mentioned  according  to  the  price 
which  was  given  it  under  the  quality  declared.  If,  on  the  contrary,  tho 
(|iiality  of  Mie  mercliandise  saved  is  inferior  to  that  stated  in  the  biUs 
of  lading,  it  contributes  for  the  value  which  it  had  according  to  the 
quality  indicated.  The  merchandise  lost  is  paid  for  at  the  current 
price  (Art.  lllin. 

'-2  Insurance  Law,  §§  11,  i^,    ^  Ibid.  §  45,  see  also  §  48. 
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goods  saurified,  as  well  as  the  goods  saved,  and  also,  any 
goods  which  the  master  might  h«ave  previously  sold  in  order 
t^  procure  the  money  requisite  for  the  prosecution  of  the 
voyage ;  but  if,  subsequently,  part  of  the  cargo  be  lost  through 
a  particular  average  case,  then  the  goods  thus  lost  shall  not 
contribute  to  the  general  average.^ 

If  a  ship  carries  a  cargo  shipped  for  different  ports,  such 
part  of  the  cargo  as  has  reached  its  destination  shall  not 
contribute  for  such  general  average  as  may  occur  after  it  has 
been  discharged  .^ 

If  the  value  of  goods  is  inserted  in  the  bill  of  lading  l)y 
the  shipper,  or  reported  by  him  to  the  master  as  being  higher 
than  it  really  is,  then  such  higher  value  contributes  to 
general  average,  if  the  goods  be  saved ;  if  they,  however,  be 
sacrificed,  only  the  actual  value,  which,  in  such  case,  becomes 
the  contributory  value,  is  made  good  in  general  average. 

If  goods  are  reported  to  be  of  a  lower  value  than  they  really 
are,  and  they  are  sacrificed,  the  reported  lower  value  only 
shall  be  made  good  in  general  average,  and  contribute  to  the 
same.  If  such  goods,  however,  be  saved,  they  contribute 
upon  their  actual  value.^ 

According  to  the  Copenhagen  insurance  policy  (^  8),  the 
merchandise  is  estimated  according  to  its  value  at  the  place 
of  shipment,  if  the  average  occur  during  the  first  half  of  the 
voyage ;  and  according  to  its  value  at  the  place  of  discharge, 
if  the  average  happen  during  the  second  half  of  the  voyage. 

England. — The  value  of  the  cargo  for  contribution  is  the 
gross  amount  stripped  of  freight,  duty,  landing  and  all  other 
charges,  including  brokerage,  but  not  the  merchants  own 
commission. 

If  sold,  the  net  proceeds  of  the  sale  is  the  true  contri- 
butory value.< 

1  Insurance  Law,  4  46.    '^  Ibid,  $  51.    3  ibid,  J  46. 
4  Owners  of  cargo  are  not  liable  for  salvage  on  their  goods  where  by 
the  terms  of  the  charter  more  freiglit  becomes  due  on  the  sliips  arrival 
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PiNL^vjND. — The  cargo  contributes  according  to  the  value  of 
all  the  goods  sacrificed  and  saved,  whether  loaded  on  or  under 
deck,  which  are  found  on  board  at  the  time  of  the  disaster,  and 
which  afterwards  may  not  have  been  entirely  lost;  from  this 
value,  to  be  estimated  according  to  the  quantity  and  quality 
shown  by  the  bills  of  lading  or  other  evidence,  and  the 
market  prices  or  the  valuation  of  appraisers  at  the  place  of 
the  voyage's  termination,  is  to  be  deducted  the  amount  of 
the  particular  averages  and  the  sundry  charges  of  freight, 
duties,  auction  and  other  expenses;  with  this  restriction, 
however,  that  the  particular  damage  sustained  after  the 
general  average  may  not  be  deducted,  if  the  value  of  the 
merchandise  suffices  to  cover  its  share  of  the  contribution.^ 

Fraxce. — The  goods  saved,  says  the  Code,  contribute  to 
the  loss  by  jettison,  according  to  their  value  in  the  condition 
in  which  they  are  found,  deducting  the  expenses  of  salvage.  '^ 
The  goods  contribute  according  to  the  price  cun-ent  at  the 
place  of  discharge,^  and  not  according  to  the  invoice  vahies, 
or  tliat  established  in  the  policies  ;*  and  contribution  is  made 
on  goods  saved  and  goods  cast  away,^  but  the  goods  laden 
on  the  deck  of  the  vessel  only  contribute  if  saved.^ 

than  (he  value  of  the  said  goods  wUl  pay.  But  in  such  a  case  the  ex- 
penses of  protecting  and  recovering  cargo  after  arrival,  were  held  to 
be  due  by  the  cargo,  because  by  the  charter  the  freight  had  thus  become 
due,  and  the  possession  of  the  cargo  gave  a  fund  out  of  which  to  pay 
freight.  Cox  r.  May,  4  M.  &  S.,  153  (1815).  Hopkins,  p.  105,  Arnould 
(4  Ed.)  Vol.  II.,  792.  Bailey,  p.  UJO.  Abbott  on  Shipg.,  p.  549.  Lowndes, 
p.  237.     1  Code  Maritime,  ^  140. 

2  Code  de  Com.,  ^  424.  And  not  according  to  the  pi  ices  realized  by  a 
sale  after  being  reconditioned.  The  Konigen  Elizabeth,  Nantes  Tri- 
bunal. 1879.    3  lb.,  i  415.    Mars.  25  Avril,  1831  (12,  1,  21). 

4  Rennes,  9  Mars,  1815,  2  Juin.  1862  (H.  6.^,  2,  12).  Havre,  5  Jan.,  1863. 
(H.  63, 1,  62.)  Coquebert  c.  Mestre  C.  de  Bord.,  20  Mai,  1833.  5  Code, 
i  417.  **  If  the  effects  jettisoned  are  not  charged  with  contribution," 
says  Boulay-Paty,  **  the  proprietor  receives  their  total  value  without 
experiencing  any  prejudice  from  the  jettison."  Boulay-Paty  Com. 
Emerigon  1. 1,  p.  632.  Frignet,  4  488.  «  Code,  $  421.  Where  goods  are 
shipx>ed  under  a  false  or  misleading  description  in  order  to  secure  a 
lower  rate  of  freight,  the  real  value  will  not  be  allowed  in  case  of  loss, 
Bacri  Feres,  c.  Valarie  Cie.    Paris  Court  of  Appeal,  1877. 
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" The  merchandise/'  sajs  Cauvet,  " on  board  the  ship  at 
"  the  moment  of  the  sacrifice  contributes  according  to  its 
"  vahie  : — 

"  1st.  At  the  place  where  it  is  discliaiged  when  tlic 
"  voyage  is  terminated  conformably  to  the  cliarter-partj',  or 
"  if  it  cannot  continue  in  another  ship  because  of  acci- 
"  dents.'^ 

"  2d.  The  day  of  the  unloading.'' 

"  3d.  In  its  sound  state,  unless  it  is  found  damaged." 

"  If  the  merchandise  is  sold  immediately  in  conseciuence 
".  of  damage  or  salvage,  the  sale  determines  the  price  at 
"  which  it  should  contribute." '  The  merchandise  sold 
for  the  good  of  the  whole  concern  previous  to  the  circum- 
stance giving  rise  to  the  general  average,  should  not  contri- 
bute to  the  general  average.*  This  applies  in  every  instance 
where  property  having  been  separated  from  the  conunon 
stock,  lias  derived  no  benefit  from  the  general  average.^ 

The  Code  says :  "  The  effects  thrown  overboard  in  no 
"  case  contribute  to  the  payment  of  the  damages  occurring 
"  after  the  jettison  to  the  goods  saved."  * 

In  the  calculation  of  the  contributory  value  of  the  cargo, 
the  value  at  the  place  of  discharge ;  less  the  freight,  duty, 
cost  of  landing,  &c.,  is  to  be  taken.^ 

"  This,"  says  Alauzet,  speaking  of  tbe  deduction  of  freight, 
"  is  in  accord  with  the  opinion  of  all  authors  both  ancient 
and  modern.""    While  there  have  been  decisions  to  the  con- 

1  Cauvet,  §  418.    2  Pardessus*  §  748. 

3  That  the  merchandise  unloaded  en  route,  after  tlie  sacrifice,  should 
still  contribute  to  the  general  average— see  Mars.  2  Juil,  1838  (18, 1,  179), 
if  discharged  before,  however,  it  is  not  liable.  Mars,  1  Av.,  1833  (3, 1. 
153).  But  the  goods  detinately  retired  at  a  port  of  refuge  contribute. 
Rennes,  30  Juillet,  18">3,  and  Rouen,  3  Fev.,  1854. 

•»  Code  de  Com.,  §  425.  *  D.  A.  Vo.  Droit,  Mar.  No.  1332,  Rogron  Code 
de  Com.  Explique,  p.  819.  Pothier  Mar.  Con.,  §§  121,  128.  DeCourcy, 
p.  178.  6  Com.  C.  de  C,  §  2310.  Morel,  p.  229.  Cauvet,  §  418.  Man.  Droit 
Com.,  Vol.  II.,  p.  1020.  Conr  dWix  4  Fev.,  1858  (S.  59,  2,  141— P.  59 
615). 
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trarj%  holding' that  the  value  of  cargo  was  not  subject  to  di- 
minution on  account  of  fi-eight,^  later  and  more  equitable 
decisions,  have  conceded  the  claim.^ 

The  value  of  the  merchandise  at  the  place  of  destination 
may  be  established  bj^  a  public  sale,^  and  the  invoices  and 
bills  of  lading  may  be  consulted  in  order  to  determine,  not 
its  value,  but  the  nature  and  quahty  of  the  objects  sacrifice<l. 
When  in  consequence  of  unavoidable  circumstances,  the 
general  average  settlement  is  made  at  any  other  port  than 
the  port  of  destination,  the  value  of  the  goods  is  estimated 
at  the  current  price  at  the  place  where  said  settlement  is 
effected,  but  if  part  of  ship  and  cargo  are  saved,  they  contri- 
bute for  their  tlien  value,  deducting  salvage. 

Pardessus,  speaking  of  damage  received  by  the  cargo 
after  being  saved  from  a  peril,  says :  ■  "  The  goods  thus 
"  subscipiently  damaged  contribute  according  to  their  real 
"  value  at  the  time  and  place  when  contribution  is  adjusted. 
"If  they  have  perished  on  the  voyage,  though  in  conse- 
"quence  of  a  subscciuent  event,  the  owners  are  not  held 
"  liable.'^ 

Germany. — T  he  goods  contribute  : — 

First  AVith  the  goods  still  existing  at  the  end  of  the 
voyage  when  the  discharge  was  commenced,  or  if  the  voyage 
terminates  by  the  loss  of  the  ship  (§  71G)  with  the  goods  that 
have  been  brought  into  safety,  so  far  as  at  the  time  of  the 

1  Cour  de  Caen,  8  Nov.,  1843.  Dalioz,  1844,  2,  149.  Bogron,  p.  800. 
Cherbourg,  10  Sept.,  1842  (S.  44,  2, 129). 

The  insurance  premium  is  not  to  be  deducted  to  arrive  at  the  net  con- 
tributory value. 

2  When  a  vessel  has  been  frciglited  at  so  much  a  month,  and  the 
freighter,  besides  the  payment  of  tlie  stipulated  freight,  lias  taken  upon 
himself  the  wages  of  the  crew,  their  food  and  the  other  expenses  of  the 
vessel,  all  these  elements  sliould  be  taken  into  account,  and  added  to 
the  sum  agreed  for  the  hire  of  the  vessel,  to  estimate  the  i-eal  amount 
of  the  freight  for  all  purposes,  such  as  settling  the  amount  which 
should  be  deducted  from  the  merchandize  in  coutributiou  to  general 
average.    Cauvins'  case,  T.  Mars,  16. 1,  39. 

3  Cour  de  Cass.,  23  Juil.  18">(5  (D.  50, 1,  303)— Rogion,  424.  ^  Pardessus, 
No.  743. 
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casuality  these  goods,  in  both  cases,  were  on  board  the 
vessel  or  a  hghter  (§  708.2"). 

Secotid. —With  the  goods  sacriticed  (^  713). 

In  estimating  the  amounts  the  following  points  have  to 
be  taken  into  consideration  : 

Ist.  With  respect  to  goods  which  are  undamaged,  the 
market  value,  or  the  value,  as  fixed  by  competent  persons 
(§  713),  of  the  goods  at  the  end  of  the  voyage,  when,  and  at 
the  place  where  the  discharge  commenced,  or  if  the  voyage 
is  terminated  by  the  loss  of  the  ship  (§  71G)  at  the  time  and 
place  of  the  salvage,  after  deducting  freight,  duty  and  other 
expenses. 

2d.  With  respect  to  goods  which  have  been  spoilt  during 
the  voyage,  or  have  suffered  damage  not  belonging  to  general 
average,  the  value  as  fixed  by  competent  persons  (§  714)  of 
the  goods  in  their  damaged  state,  at  the  time  and  place 
stated  in  clause  one  of  this  section,  after  deducting  freight, 
duty  and  other  expenses. 

3d.  With  respect  to  goods  which  have  been  sacrificed,  the 
amount  at  which  they  are  estimated  for  general  average. 

4th.  With  respect  to  goods  which  have  suffered  damage 
belonging  to  general  average,  the  value  as  estimated  under 
clause  two  of  this  section,  of  the  goods  in  their  damaged 
state,  and  the  difference  of  value  at  which  the  damage  is 
taken  as  general  average.^ 

If  goods  are  thrown  overboard  and  should  be  picked  up, 
they  have  only  to  contribute  to  a  general  average  occurring 
at  the  same  time,  or  subsequently,  in  case  the  owner  demands 
conipensation.^ 

Neither  conunission  nor  insurance  premium  can  be  de- 
ducted as  a  charge  against  th(».  goods.  This  is  not  yet  settled 
bv  law,  but  is  the  custom. 

(loods  contribute  on  their  real  value,  according  to  the  invoice 
amount,  with  the  addition  of  charges  until  on  board,  yet  with- 
out insurance  premium.   Gold  and  silver  in  coin,  as  well  as  in 

1  Haudelsgesetzbuch,  ^  721.    2  Ibid,  $  727. 
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■ 

bullion,  contribute  for  only  half  the  value.  In  practice,  there 
are  some  eases  in  whieli  goods  are  estimated  in  their  damaged 
state,  e,  g,  if  expenses  are  to  be  divided  among  goods  saved 
and  another  part  sold  as  damaged  in  a  port  of  refuge.' 

Holland. — The  cargo  pays  upon  the  value  of  goods  on 
board  the  ship  at  the  time  the  loss  occuixed,  or  that  were  in 
the  lighters,  or  boats;  or  which,  before  the  disaster,  were 
jettisoned  by  necessity  and  reimbursed,  or  that  had  to  be 
sold  in  order  to  meet  average  expenses.^ 

The  laden  cargo  shall  be  estimated  at  its  value  at  the  port 
of  discharge,  subject  to  a  deduction  for  the  freight,  custom 
duties  and  cost  of  discharging  as  well  as  of  the  particular 
average  which  may  have  happened  to  the  same  during  the 
voyage. 

This  is  subject  to  the  following  exceptions  : 

When  the  statement  ov  apportionment  is  made  up  at  the 
place  whence  the  voyage  commenced,  or  was  to  have  com- 
menced, the  value  of  the  goods  on  board  is  to  be  estimated 
according  to  their  value  at  the  time  of  shipment,  adding  all 
the  charges  until  on  board,  except  insurance  premium  f  and 
in  case  the  goods  be  damaged  with  their  real  value. 

If  the  goods  are  sold,  the  price  obtained  is  taken  as  the 
basis  for  contribution. 

If  the  voyage  is  broken  up  at  an  intermediate  port,  the 
values  there  are  taken  for  contribution ;  but  if  the  master,  tis 
is  his  duty,  hires  another  vessel,  and  thus  delivers  the  cargo 
at  its  destination,  its  worth  delivered  is  regarded  as  the  con- 
tributory value. 

Italy. — Goods  contribute  on  their  true  value  at  the 
place  of  discharge.^  Goods  laden  on  the  deck  of  the  vessel 
contribute  if  saved.^  Goods  jettisoned  do  not  contribute  in 
any  case  to  the  payment  of  damage  occurring  after  the 

1  Hunibui'K  Rule,  Syuopsis,  p.  13.  ^  Wetboek  van  Koopltaudel,  $$  727, 
309.  3  This  is  never  deducted  in  Rotterdam  ;  rn  Amsterdam,  by  cus- 
iom,  it  iB.    4  Codice  di  Comercio,  §§  511,  523.     5  Ibid,  §  539. 
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jettison  to  the  goods  saved/  but  the  amount  allowed  for 
jettisoned  goods  is  to  be  added  to  the  value  of  those  saved 
for  contribution.^ 

The  value  of  the  goods  is  their  worth  at  the  place  of  dis- 
charge, less  freight,  duty,  primage,  landing-charges  and 
charges  for  sale  (1  %),  and  any  particular  damage  sustained 
by  the  merchandise ;  but  marine  insurance  premium  is  not 
a  charge  against  such  value.  Where  cargo  is  forwarded  by 
substituted  vessels,  the  pro-rata  freight  due  the  first,  and  the 
new  freight  due  the  latt^^r  vessel,  both  form  items  of  deduc- 
tion for  contribution  on  values  of  goods  at  port  of  final 
delivery. 

Norway. — The  cargo  contributes  on  the  market  price  at 
the  destination  less  the  ft'eight,  duty  and  landing  charges.^ 

If,  before  entering  the  port,  whether  of  refuge  or  destina- 
tion, the  goods  have  sustained  damage  not  general  average, 
their  value  is  to  be  reduced  in  proportion,  but,  if  such  damage 
has  occurred  in  the  port  itself,  no  reduction  is  admissable.* 

If  the  cargo  is  saved  at  some  pUice  other  than  the  port  of 
destination,  the  market  price  at  such  place  is  to  be  the  basis 
for  fixing  the  contributory  value.  If  it  is  impossible  to 
determine  the  market  prices  at  the  destination,  on  account 
of  there  having  been  no  recent  sales  of  such  goods,  the  cargo 
is  to  be  valued  at  the  market  price  at  the  port  of  loading, 
adding  thereto  the  shipping  charges. 

This  last  is  to  be  the  invariable  rule  when  the  ship  is 
obliged  to  return  to  the  port  of  loading  and  there  break  up 
the  voyage.^ 

Peru. — The  cargo  contributes  on  the  actual  current  value 
at  the  poll  of  discharge.®  When  the  actual  value  of  the 
goods  as  delivered  c-an  not  be  obtained,  the  invoice  values 
are  taken.  It  appears  that  no  deductions  of  freight,  landing 
charges,  &c.,  are  allowed. 

1  Codice  di  Comcrcio,  §  632.  2  ibid,  %  525.  Borsari,  §§1561-3, 159-2, 1507. 

3  lusiimnce  is  not  deducted  as  a  cliarj?e  on  goods. 

4  Lov  tiin  Sofarteu,  *  75.2«    5  ibid.,  §  73.    «  Codigo  de  Coniercio,  *  906. 
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Portugal.— The  cargo  contiibutes  on  the  portion  which 
at  the  time  of  the  accident  was  on  board  the  vessel,  or  in 
the  Ughters  for  discharging,  or  which  has  been  thrown  over- 
board from  necessity.* 

The  goods  carried  shall  be  valued  according  to  then-  worth 
at  the  place  of  discharge,^  deducting  freight,  import  duties 
and  other  landing  charges,  except  in  the  following  cases  :— 

If  the  apportionment  is  to  be  made  in  that  place  from 
whence  the  vessel  sailed,  or  was  to  sail,  the  value  of  the 
goods  carried  shall  be  regulated  by  the  cost  price  with  the 
exi)enses  until  on  board,  not  including  the  premium  of  insur- 
ance. If  such  goods  are  damaged,  by  their  actual  net  value. 
If  the  voyage  is  broken  up,  or  the  goods  are  sold  at  some  in- 
termediate place,  the  contributoiy  value  is  to  be  the  worth 
of  the  goods  at  the  place  of  breaking  up,  or  the  net  proceeds 
realised  at  the  place  of  sale.^ 

Russia. — The  value  of  the  cargo  for  contribution  is  based 
on  its  worth  at  the  port  of  destination ;  the  charges  incurred 
on  the  voyage  and  to  land  it  being  fli^t  deducted.* 

Mr.  Heimburger  says  :  Cargo  contributes  upon  its 
market  value,  deducting  freight,  duty,  discharging,  cost  of 
transporting,  and  the  custom  bouse  charges.  Insurance  pre- 
mium is  not  to  be  deducted,  it  being  incurred  in  any  event. 
If  it  is  not  possible  to  state  the  market  value,  the  invoice 
value  is  in  practice  admitted. 

Spain. — The  cargo  shall  be  valued  according  to  the  prices 
at  the  port  of  discharge,  and  the  lost  merchandise  shall  be 
brought  into  the  contribution  at  the  same  value  as  that 
which  was  saved.  The  invoic<i  values  shall  not  be  taken  as 
the  contributory  value  without  the  consent  of  all  the  parties.* 

1  Codigo  Commercial,  §  1841.    2  ibid.,  4  1837.    3  ibid.,  ^  1843. 

If  the  owner  of  jettisoned  goods  recovers  them,  and  makes  no  demand 
for  indemnity,  these  articles  do  not  contribute  to  any  average  occa- 
sioned to  tlie  remainder  of  the  cargo  after  their  jettison,  4  16*54. 

4  Sswod,  *  828.    5  Codigo  de  Comercio,  ^  960,  957. 
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Mr.  Viniegra  says:  "The  rule  followed  for  ascertaining 
"  the  contributory  value  of  the  interests  on  board  is  to  give 
"  them,  as  near  as  possible^  their  value  at  the  time  of  the 
"  disaster.  For  goods,  their  value  at  the  port  of  destination 
"  is  taken  (§955,1  ).  To  form  this  value  we  take  the  price  on 
"  aixival  with  deduction  of  freight,  duties,  landing  expenses, 
"  brokerages,  &c.,  &c.,  being  charges  against  value.  Freight 
"  contributes  separately  as  appertaining  to  the  vessel." 

"  But  in  practice,  it  is  customary  in  Spain  to  take  for  the 
"  contributing  value  of  cargo  the  invoice  amount,  less 
"  freight.'' 

"  Insurance  is  not  deducted,  because  being  paid  prior  to 
"  shipment  it  is  not  a  charge  against  value,  but  a  part  of  the 
"  value." 

"  Besides  cargo,  ship  and  freight,  the  goods  jettisoned, 
"  and  the  freight  on  these  goods  (786)  also  contribute." 

The  eflFects  jettisoned  do  not  contribute  to  the  payment  of 
general  averages  occurring  from  a  different  and  subsequent 
peril.*  Because,  say  the  Editors  of  the  Code,  as  they  did 
not  exist  at  that  time,  they  are  not  to  be  treated  as  saved. 

Nevertheless,  they  indirectly  suffer  loss  of  indemnity,  by 
the  reduced  value  saved,  the  contribution  being  based  upon 
the  values  in  the  port  of  discharge.* 

Sweden. — The  cargo  participates  in  the  general  average 
according  to : — 

1st.  The  value  of  all  the  goods  which,  at  the  time  of  the 
disaster  were  on  board,  and  which  were  not  lost  before  the 
anival  of  the  vessel  in  the  port  where  the  danger  ceases :  i.  «., 
the  port  of  refuge  or  the  place  where  the  vessel  and  cargo 
are  permanently  separated.  The  value  is  based  on  the 
cuneiit  price  of  goods  of  the  same  kind  at  the  place  of 

1  Codigo  de  Com.  J960.    «  Com'ty.  C.  de  C,  p.  863,  Note  1.    ^  951. 
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destination  on  the  vessePs  arrival-  If  there  is  no  current 
price  for  such  goods  at  that  place,  their  value  is  determined 
by  the  estimation  of  experts  appointed  for  that  purpose. 

2d.  The  estimated  value  of  such  goods  as  have  been 
lost  or  damaged,  and  are  entitled  to  contribution.* 

If  the  goods  have  been  sold  before  making  up  the  average 
statement,  the  proceeds  of  such  sale,  less  the  deduction  of 
freight,  duties  and  landing  charges,  shall  contribute  to  the 
average.^  If  the  voyage  ends  at  the  port  of  refuge,  or  goods 
are  saved  after  a  shipwreck,  the  value  of  the  goods  is 
determined  aiicording  to  the  current  price  at  the  port  of 
refuge,  or  the  place  of  salvage ;  from  the  value  thus  found 
are  to  be  deducted  the  expenses  of  unloading  and  of  sale, 
together  with  other  charges  in  connection  therewith,  custom 
duties  and  freight ;  the  net  proceeds  is  the  value  for  contribu- 
tion.^ 

United  States  of  CoLUMBiA.-r-The  merchandise  on 
board  at  the  time  of  the  peril,  including  goods  loaded  above 
hatches,  or  that  carried  below  without  the  necessary  bill  of 
lading,  and  the  goods  sold  in  consequence  of  the  necessities 
of  the  ship,  and  value  allowed  for  cargo  sacrificed,  contribute 
to  the  general  average.^  The  merchandise  saved  is  valued, 
after  inspection  and  examination,  at  the  current  price  of  the 
port  of  delivery,  deducting  the  freight,  custom  dues,  ordinary 
charges,  and  the  particular  averages  suflfered  on  the  voyage. 
If  the  general  average  is  adjusted  in  the  port  of  departure, 
the  goods  saved  are  valued  according  to  the  prices  current 
at  the  time  of  loading,  adding  the  charges  incurred  to  place 
them  on  board,  but  excluding  any  insurance  premium. 

In  case  the  voyage  is  broken  up,  or  the  cargo  is  sold  to 
supply  the  pressing  needs  of  the  ship  at  a  port  of  refuge,  the 
value  of  saved  goods  is  estimated  according  to  the  market 
prices  at  the  place  where  the  voyage  is  broken  up.* 

1  Sjolagen,  J  160.    See  also  JJ  153,  155. 

2  Ibid.,  $  155.    3  Ibid.,  J  153. 

4  C.  de  C,  J  384,  3o,  4P.    *  Ibid.,  J  304. 
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Ukuguay. — The  rule  is  tlie  same  as  that  in  force  in  the 
Argentine  Confederation.* 

Venezuela. — The  merchandise  contributes  to  the  com- 
mon average  with  that  saved  and  that  lost  by  jettison  or 
other  sacrifice. 

The  contribution  is  based  on  the  values  at  the  port  of  dis- 
charge, deducting  the  expenses  of  the  voyage.' 

The  eflfects  jettisoned  do  not  contribute  to  the  damages 
received  by  the  other  goods  after  the  jettison.' 

1  Codigo  Coiuercio,  §§  1510, 11,  &c.    ^  Codigo  de  Com.,  §  030.    3  ibid, 
§6^2. 
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Section  IV. 

Of  Other  Interests  and  Interests  Exempt  from   Contri- 
bution. 

Specie^  and  bank  bills^  are  liable  to  contribute  to 
general  average  if  saved,  not  so  bills  of  exchange,  drafts, 
&c.,  mere  evidences  of  value,  giving  no  interest  by  pos- 
session simply.' 

Mr.  Phillips  appears  to  consider  bank  notes  as  not  liable 
for  general  average,  on  the  ground  that  they  are  not 
actual  property,  but  simply  evidences  of  debt,  which,  if 
sufficient  precautions  are  taken,  can  be  supplied  by 
others.*  It  has  been  decided,  however,  that  they  are 
liable  to  assessment.^ 

The  personal  baggage  of  either  crew  or  passengers  is 
never  in  practice  called  upon  for  contribution,  nor  are 

»  Bevan  v.  Bank  of  the  U.  S.,  4  Whart.,  301.      Bigby  v.  Cargo  Ship 
"  Mulhouse,"  U.  S.  D.  Ct.  for  Florida,  1859.  Nelson  v,  Belmont,  5  Daer., 
310. 
'  2  Harris  v.  Moody,  30  N.  Y.,  Rep.,  266  (1864). 

3  The  "  Emblem,"  3  Ware,  68  (1840).  Specie  saved  by  salvors  must 
pay  salvage— not  so  bills  of  exchange  and  drafts— on  the  ground  that 
they  are  but  evidences  of  debt,  and  their  possession  merely,  gives  no 
interest  in  the  security  which  they  represent. 

4  Phillips,  §§  1394, 1397.    Dixon,  p.  153. 

5  Harris  v.  Moody,  30  N.  Y.,  366  (1864).  Bank  bills  of  individuals,  so 
carried  for  them  in  a  crate  by  an  expiess  company,  which  company,  by 
agreement  with  the  owners  of  the  ste^m-boat,  pay  such  owners  a  fixed 
sum  annually  for  the  carrying  of  a  certain  number  of  portable  crates, 
with  the  contents  thereof,  are  bound  when  saved  to  contribute  in 
general  average.  All  property  on  board  the  vessel  at  the  time  of  the 
jettison,  and  saved  unless  attached  to  the  persons  of  the  passengers,  is 
to  be  brought  into  contribution.  Bank  bills  are  to  be  regarded  as  prop- 
erty, the  goods  and  chattels  of  the  owner  thereof,  and  in  case  of  loss 
the  owner  is  entitled  to  recover  the  nominal  or  par  value  thereof,  in  the 
ab.sence  of  any  proof  of  depreciation,  with  interest  thereon.     Bank 
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the  provisions  of  the  ship,  at  least  '*  eo  nomine^  The 
exemption  of  passengers'  effects  excuses  contribution 
from  valuables,  gold,  jewels,  &c.,  carried  among  them, 
but  anything  of  this  character  carried  as  cargo,  or  de- 
posited with  the  master,  would  be  liable  with  the  other 
interests  to  general  average.^ 

The  wages  of  officers  or  crew,  being  no  longer  con- 
tingent upon  earning  of  freight,  nor  the  arrival  of  the 
vessel  in  port,  would,  under  no  circumstances,  be  held  to 
contribute  to  general  average.^ 

Merchandise  or  stores,  the  property  of  the  Govern- 
ment enjoys  no  immunity  from  the  general  rule  of  con- 
tribution. 

notes  transported  by  an  express  company  for  the  owner  under  such 
an  agreement  between  it  and  the  owners  of  the  vessels  as  above  stated 
are  to  be  deemed  as  paying  freight;  and,  therefore,  as  forming  part  of 
the  cargo  of  the  vessel.  Hogeboom,  J.,  ''  The  bank  notes  in  question 
formed  apart  of  the  cargo  of  the  steamboat.  They  were  *'  packed  in  a 
**  crate,  and  the  crate  paid  freight.  Whether  such  freight  was  an 
"  aliquot  part  of  a  fixed  annual  sum,  or  a  reasonable  and  customary 
"  charge  for  the  particular  voyage,  cannot  alter  the  question.  It  was 
"  still  freight  paid  for  the  transportation  of  the  particular  crate  in 
"  which  these  bills  were,  and  if  for  the  crate,  then  also  for  its  con* 
"  tents.  ♦  *  *  They  were  something  more  than  mere  evidences  of 
"  debt,  and  if  not,  were  none  the  less  articles  of  personal  property. 
"  They  were  subjects  of  barter  and  sale,  and  if  improperly  detained  or 

lost  could  be  recovered  or  sued  for  in  replevin  or  trover.    Nor  could 

their  place  be  supplied  in  case  of  loss,  by  similar  papers  without  loss 
"  of  identity.  True,  evidence  of  the  loss  might,  in  some  cases,  be  sue- 
"  cessf  uUy  procured,  and  thus  the  loss  wholly  or  partially  remedied. 

"  A  new  note  or  bill  might  be  substituted  for  the  one  lost,  yet  it 
"  would  not  be  the  same  note  or  bill.  It  is  not,  more  than  in  other  cases 
**  the  loss  of  more  evidence  or  proof  of  property,  but  of  property  itself, 
"  having  intrinsic  and  appreciable  value." 

I  Columbia  Ins.  Co.  v.  Ashby,  13  Pet.,  331.  Mc Andrew  v,  Thatcher, 
3  WaU.  874. 

5J  They  were  formerly  liable  to  contribute  toward  salvage  of  recap- 
ture and  ransom,  but  not  to  general  average.  Girard  t;.  Ware,  Peters 
C.  C,  143  (1825).  Pitman  v.  Hooper,  3  Snm.,  61  (1837).  Seamens'  wages 
are  exempt  from  contribution.  Utpadel  v.  Fears,  1  Sprague,  563  (1858). 
The  "  Saratoga,"  2  Gall.,  164. 
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This  has  been,  by  inference,  decided  in  England,^  and 
in  this  country  we  have  a  decision  directly  to  that 
effect.^ 

Passage  money,  if  at  risk,  should  contribute  to  general 
average.  The  practice,  however,  is  to  disregard  it  as  a 
contributing  value.' 

The  shares  of  fishermen,  or  their  '*  lays,"  as  they  are 
termed,  being  a  stipulated  proportion  of  the  catch,  in  lieu 
of  fixed  wages  ;  have  been  held  subject  to  lien  for  general 
average,  and  apparently  upon  just  grounds.^ 

1  Broirn  v.  Stapylton,  4  Bing,  110,  and  see  The  CLarkiet,  L.  J.  42 
Com.  Law  (Adm.)  17  (1873). 

2  The  United  States  v.  Wilder,  3  Sumner,  308  (1888).  The  Govern- 
ment of  the  United  States  is  liable  to  general  average  upon  property 
belonging  to  it.  U.  S.  v,  Ames,  1  Wood  &  M.,  81.  U.  S.  v.  Barney,  8 
Am.  Law  Jo.,  128.  The  *'  Siren,"  7  Wall,  161.  The  "  Davis,"  10  WaU, 
18  S.  C;  6  Blatch,  139.  Revenue  Cutter  No.  1,  1  Brown  Ad.,  8.  The 
"  Santissima  Triiiidad,"  7  Wheat,  283.  Briggs  v.  Life  Boats,  11  Allen, 
157.  Although  the  contrary  seems  intimated  by  views  expressed  by 
Trent,  J.,  in  Hathaway  v.  St.  Paul  P.  &  M.  Ins.  Co.,  Fed.  R.,  Vol.  I.,  p.  193 
(1880).  "But  in  the  course  of  the  trial  and  after  various  arguments, 
the  doctrine  of  contributory  loss  and  general  and  particular  average 
was  urged  to  show  that  inasmuch  as  the  Government  or  a  Government 
vessel  could  not  be  compelled  to  contribute,  if  there  had  been  a  jettison, 
for  illustration,  therefore  the  whole  case  was  taken  out  of  the  body  of 
the  law  of  insurance  as  to  seaworthiness.  But  this  was  not  a  case  in- 
volving any  such  propositions.  Yet  his  (the  lower  Courts)  instructions 
were  based  on  that  theory.  That  government  property  is  subject  to 
bottomry  lien  see  Cartwright  v.  The  Schooner  *'  Otliello  "  and  Cargo,  1 
Ben.,  43  (1866).^ 

3  In  Rowland  v.  The  Brig  "  Lavinia"  (1  Peters,  Ad.  Dec,  12C,  Dist. 
Ct.  U.  S.  Penn.,  1801),  suit  was  brought  to  recover  back  mouey  paid  for 
passage.  The  Court  said,  "On  principle  the  same  rules  are  to  be 
"  applied  to  passage  mouey  as  are  established  on  the  subject  of 
"  freight." 

In  the  adjustment  of  the  "traleua,"  Nelson  v.  Belmont,  5  Dner,  310 
(1856),  a  charge  was  made  for  *'loss  in  passage  money,  $703.17;"  this 
item  does  not  appear  to  have  been  objected  to,  or  brought  to  the  atten- 
tion of  the  Court  either  on  the  first  trial  or  upon  appeal. 

4  In  Utpadel  v.  Fears,  1  Sprague,  559  (1858),  it  was  decided  that  the 
shares  of  iishermen  in  mackerel  voyages,  who  sailed  under  the  agree- 
ments usual  in  those  voyages,  were  subject  to  contribution  for  general 
avernge.    Sprague,  J,    **  The  salvors  in  this  case  had  a  lien  on  the  Ush 
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Whether  the  lender  under  bottomry  or  respondentia  is 
liable  to  contribute  to  a  general  average  occasioned  sub- 
sequent to  the  loan,  and  to  the  discharge  of  the  borrower 
to  the  extent  of  such  loan,  has  never  been  satisfactorily 
decided  in  this  country. 

'*  as  well  as  on  the  vessel,  and  could,  at  their  option,  have  proceeded  by 
libel  against  both.  If  it  had  taken  half  of  the  fish  to  satisfy  this 
lien,  then  only  half  of  the  fish  caught  could  have  been  brought  to 
*•  port  and  delivered  to  the  owner.  Now,  by  the  articles,  it  is  not  the 
"  fish  caught^  but  the  fish  brought  to  port  and  delivered  to  the  owner— 
"  out  of  which  the  payment  to  the  crew  is  to  be  made.  In  such  case, 
"  then,  the  crew  could  get  only  half  of  a  half  of  the  fish  caught.  If 
'  fish  be  lost  by  perils  of  the  seas,  it  is  a  joint  loss.  Now,  in  this  case 
"  the  owner  paid  the  salvage,  and  thus  relieved  the  fish  from  the  lien. 
"  Instead  of  part  of  the  cargo  being  thrown  overboard  to  save  the  rest 
"  of  the  cargo  and  the  vessel,  the  masts  were  voluntarily  sacrificed  to 
"  save  the  vessel  and  cargo." 

On  general  principles  there  can  be  no  doubt  "  that  the  crew,  if  it  be 
"  treated  as  part  owners  of  the  cargo  should  contribute  to  these  ex- 
*'  penses.  And  if,  on  the  other  hand,  the  fish  had  been  taken  by  the 
"  salvors,  to  satisfy  their  claim  on  fish  and  vessel ,  or  if  the  fish  had  been 
"  voluntarily  sacrificed  to  save  the  vessel  and  the  rest  of  the  fish— the 
"  crew  would  be  entitled  to  a  contribution  from  the  owner  for  his 
"  interest  in  the  vessel  and  the  fish.  Tliis  is  the  just,  equitable  and 
"  established  principle  governing  joint  interests,  exposed  to  common 
**  perils  of  the  seas.  The  fish  in  this  case  are  brought  home  in  specie, 
"  but  subject  to  certain  expenses  and  liens.  *  •  •  Greneral  average 
"  rests  on  two  principles,  first  a  principle  of  equity,  that  all  who  are 
'*  equally  exposed  to  a  common  danger  shall  contribute  to  indemnify 
'*  one  whose  property  is  sacrificed  for  the  common  good;  and,  second, 
**  a  principle  of  policy,  that  those  who  are  to  determine  personally  or 
through  agents  what  property  shall  be  selected  for  th^sacifice,  shall 
be  placed  in  positions  of  impartiality.  Fishermen,  in  my  opinion, 
"  come  under  this  principle  of  equity,  and  should  be  governed  by  this 
"  rule  of  public  policy." 

The  "  Antelope,"  Montgomeiy  v.  Tyson,  1  Lowell,  lU  (1867).  Becd 
V.  Hussey,  Blatch  &  H.,  525.  The  "  Holden  Borden,"  1  Sprague,  144. 
Joy  V.  AUen,  2  Wood  &  M.,  303  (1846). 

The  seamen  have  no  ownership  (Knight  v.  Parsons,  1  Sprague,  281), 
but  a  lien  as  upon  a  fund  out  of  which  their  services  are  paid  for. 
When  a  whaliDg  voyage  is,  from  necessity,  broken  up  at  a  foreign 
port,  the  master,  on  request  of  the  seamen,  is  authorized  to  deliver  to 
tliem,  their  portion  of.  oil  taken,  though  by  shipping  articles  this  dis- 
tribution was  to  be  made  after  arrival  at  home  port.  Hussey  t;.  Fields, 
1  Sprague,  394  (1858). 
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The  law  of  other  countries  is  almost  unanimous  in 
holding  such  interest  subject  to  liability  for  general 
average,  in  many  cases  holding  as  void  any  contract  by 
which  the  general  average  is  not  at  the  lender's  risk. 

The  opinion  also  of  many  of  our  commentators  and 
text  writers  favors  the  same  construction. 

The  interest  of  the  lender  is  clearly  liable  to  loss  by 
sea  peril,  being  sufficiently  so  to  be  the  subject  of  marine 
insurance  ;  such  liability  and  interest  furthermore  must 
reduce  the  interest  of  the  ship-owner  in  like  proportion.  If 
so  the  interest  is  one  that  should  be  held  liable  to  general 
average  contribution  to  the  benefit  of  the  borrower,  who 
has  reduced  his  interests  in  the  safe  arrival  of  the  adven- 
ture by  the  amount  of  the  loan. 

As  has  been  said  the  decisions  of  our  courts  are  far 
from  satisfactory  upon  this  point.  In  a  case  in  PMla- 
delphia  the  lender  was  held  liable  to  contribution  because 
of  a  particular  clause  in  the  bond,  a  clause  peculiar  to 
Philadelphia^  by  which  such  liability  appeared  specifically 
assumed.^ 

The  bottomry  bond  is  not  void  against  utter  loss  of  vessel,  if  vessel 
exist  in  specie.  The  Del.  Mut.  S.  I.  Co.  v.  Gosler,  1  Holmes,  475,  and  6 
Otto,  646  (1876). 

Where  a  vessel  was  forced  by  storms  and  disaster  to  enter  Rio  de 
Janeiro  in  distress,  and  repaired,  the  f  ands  for  the  repairs  and  expenses 
of  the  port,  dst.,  being  raised  on  bottomry ;  and  after  renewing  the 
voyage  was  again  compelled  to  enter  the  same  port  and  was  condemned 
and  sold,  as  also  waa  nearly  all  the  cargo,  the  Conrt  held,  that  when 
the  loss  of  vessel  and  cargo  was  total,  and  both  belonged  to  the  same 
owner,  the  doctrine  of  contribution  in  payment  of  the  bottomry  bond 
did  not  apply,  as  in  case  of  separate  owners.  Delaware  Ins.  Co.  v. 
Winter,  3  Wright,  176  (1861). 

1  An  agreement  by  a  lender  on  respondentia  "  to  be  liable  to  average 
"  in  the  same  manner  as  underwriters  on  a  policy  of  insurace,  accord- 
**  ing  to  the  usages  and  practices  of  the  city  of  Philadelphia,^  does  not 
entitle  the  borrower  to  calculate  an  average  loss  upon  the  whole 
amount  of  the  money  loaned  and  the  marine  interest,  but  merely  on  the 
cost  and  charges  of  the  goods  on  board,  and  the  premium  of  insur- 
ance.   Gibson  r.  The  Phila.  Ins.  Co.,  1  Binney,  405  (1808). 
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In  Chandler  v.  Kxarnier,*  it  is  true  no  such  wpecial 
clause  appeared,  and  the  decision  was  clear  that  the 
lender  should  contribute. 

The  practice  is,  however,  to  entirely  ignore  this  interest 
in  the  apportionment  of  general  average.' 


2 


1  Martin  La  N.  S.,  599  [9,  0.  S.  817]  1828,  and  see  Park,  420,  66,  423. 
Marshall,  652, 483, 494,  2  Bliack  Com.,  458,  note  18. 

s  And  it  has  been  decided  that  when  a  vessel  is  libelled  and  sold 
nnder  a  bottomry  bond  the  proceeds  paid  into  Court  are  not  subject  as 
against  the  bond  holder  to  a  general  average  loss  subsequent  to  the 
date  of  the  bond.  Oologardt  r.  The  "  Anna,"  9  Am.  Law  Reg.  N.  S., 
475.  12  Int.  Rev.  Record,  ISO.  18  Am.  Law  R.  475.  Morrison  v.  The 
**  Unicorn,"  8  Quarterly  L.  J.,  338. 

The  bottomry  money  must  run  the  hazard  of  the  voyage.  The 
"  WiUiam  and  Emmeline,"  1  Blatch  &  H.,  66  (1628).  Appleton  v, 
Crownishield,  8  Mass.,  448.  The  "Jemsden,"  Joyce  v,  Williamson, 
8  Doug.,  164.    Robertson  t^.  U:  S.  Ins.  Co.,  2  Johns  C,  250,  252. 

Ins  Co.  of  Penn.  v.  Duval,  8  S.  &  R.,  133.  Thomdike  v.  Stone,  11 
Pick.,  188. 
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Foreign  Legislation  and  Practice. 

Argentine  Republic— The  munitions  of  war  and  the 
provisions  of  the  vessel,  the  eflfects  of  the  captain,  and  of  the 
crew  and  passengers,  do  not  contribute  in  case  of  jettison,  or 
other  common  average,  but  are  paid  for  if  sacrificed.^ 

The  lender  on  bottomry  or  respondentia  contributes  to 
general  average,  the  Code  says : — "  The  rules  established  in 
^'  this  Code  regarding  averages,  and  the  stipulations,  risks 
"  and  responsibiUties  in  the  contract  of  insurance,  ai^  equally 
"  applicable  to  the  lender  under  bottomry .'^^ 

Austria. — Bottomry  money,  coined  or  paper  money,  or 
any  other  papers  of  value  which  cannot  be  replaced  if  lost; 
contribute  to  general  average. 

Crews  wages  and  their  eflfects,  provisions,  ammunition,  &c., 
do  not  contribute,  but  are  entitled  to  contribution  if  sacrificed. 

The  contiibution  upon  such  portion  of  the  bottomry  bond 
as  is  due  by  the  cargo,  is  deducted  from  the  cargo's  contri- 
bution. 

By-law,  specie  tnust  contribute  upon  its  full  value.  But 
it  is  customary  in  regard  to  this  to  distinguish  between  ex- 
penses incurred  when  the  specie  was  at  risk  from  those 
charges  incurred  subseqtuently.  In  cases  of  stranding,  for 
instance,  it  is  considered  more  equitable  not  to  make  specie, 
saved  soon  after  stranding,  contribute  to  all  the  heavy  salv- 
age expenses  of  ship  and  cargo,  incurred  later. 

Belgium. — Specie  and  jewels  placed  in  the  captain's 
cabin  are  bound  to  the  general  average  contribution,  no  less 
than  the  goods  laden  in  the  hold,  and  the  Courts  have 
decided  that  it  would  be  an  enor  to  charge  them  only  for 
the  expenses  made  for  their  special  preservation. 

Neither  the  wages  nor  eflfects  of  the  crew,  nor  the  eflfects 
of  the  passengera  are  called  upon  for  contribution. 

1  Codi^ro  Commercial  §  1845.    »  Ibid.,  §  1680. 
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Passage  money  contributes  with  the  freight,  and  loans 
upon  bottomry  or  respondentia  contribute  to  any  general 
average  incurred  subsequent  to  the  creation  of  the  loan. 

Munitions  of  war  are  exempt  from  contribution. 

Brazil. — ^Money,  plate,  gold,  precious  stones  and  all 
other  valuables  which  may  be  on  board,  contribute  to  the 
average.* 

The  value  of  provisions  on  board  for  victualling  the  ship, 
the  effects  of  the  captain,  crew  and  passengers  for  their  per- 
sonal use,  are  exempt  from  contribution.^ 

It  is  not  very  clear  that  bottomry  loans  contribute  to  the 
general  average,  but  from  the  wording  of  the  following  article 
of  the  Code  it  would  appear  that  tlioy  should,  unless  agreed 
to  the  contrary  : — 

"  If,  in  the  instrument  of  contract,  the  reservation  of  any 
"  risks  should  be  made,  or  the  time  should  not  be  specified, 
"  it  is  understood  that  the  lender  of  the  money  shall  take 
"  upon  himself  those  marine  risks,  and  for  the  same  time 
"  for  which  insurers  usually  undertake."^ 

Chili.— The  munitions  of  war,  and  the  provisions  destined 
for  the  consumption  of  the  ship,  the  clothes  and  effects,  in 
use,  of  the  captain,  officers  and  crew,  and  the  clothes  and 
effects  of  the  passengers  and  others  who  are  present,  as  also 
the  merchandise  lost  by  a  previous  disaster,  do  not  con- 
tribute to  the  common  average.* 

The  lender  under  bottomry  contributes  in  proportion  to 
his  interest  to  the  payment  of  the  general  average,  as  well 
as  to  the  particular,  which  has  been  suffered  after  the  loan. 

He  cannot  exonerate  himself  from  hability  to  general 
average,  but  he  may  as  to  the  particular.* 

1  Codigo  Commercio,  ^  787, 1°.    2  ibid,  $  787,  IIL    3  ibid,  4  687. 

Provisions  do  not  contribute  because  they  are  not  articles  carried  for 
purposes  of  trade,  but  are  indispensable  for  the  maintenance  of  the 
crew,    Yeiga,  Vol.  IL,  p.  243. 

4  Codigo  de  Comercio,  $  1096.    5  Ibid.,  $  1200. 
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The  metalic  money  beloDging  to  the  ship,  shippers  or 
passengers,  according  to  the  market  price  at  the  place  where 
the  voyage  terminates,  contributes  to  the  common  aver- 
ages,^ and  in  case  of  ransom  the  wages  of  the  captain  and 
crew  likewise  contribute.^ 

Denmark. — Exempt  from  contribution  to  general  aver- 
age, are  provisions  and  ammunition  for  the  voyage,  the 
master's  primage,  the  master's,  crew's  and  passenger's  wear- 
ing apparel  and  utensils,  and  what  they  Ccany  about  them ; 
whereas  such  property  is  made  good  in  general  average  if 
sacrificed  to  save  vessel  and  cargo.^ 

The  bottomry  lender  responds  to  particular  average  but 
not  to  general  unless  by  reason  of  special  agreement.* 

England. — Gold,  silver,  jewels,  precious  stones  and  all 
other  small  articles  of  value,  unless  carried  about  the  person, 
or  forming  a  part  of  the  wearing  apparel,  contribute  in 
general  average.  Passengers'  baggage  and  ship's  stores  are 
exempt  from  contribution  ;  as  also  are  the  seamen's  wages 
and  effects,  and  bottomry  or  respondentia  loans.* 

Finland.— The  following  articles  are  exempt  from  general 
average  liability,  viz. :  The  provisions  and  the  munitions  of 
war  required  by  the  ship,  the  wages  of  the  captain  and 
crew,  their  clothes  and  effects,  as  also  those  of  the  passengers 
(save  such  as  may  be  regarded  as  forming  part  of  the  cargo), 

1  Codigo  de  Comercio,  $  t092,  5^    2  Ibid. 

3  Insurance  Law,  4  48.  <  Mar.  Code,  Chap.  V.,  "  Droit  Com.,"  Vol.  II. 
p.  1903. 

ft  Amonld  (Perkins'  Ed.),  Vol.  II.,  p.  934.  Hopkins,  p.  108.  Lowndes, 
p.,  913.  Park,  Vol.  II.,  pp.  566, 898.  Walpole  v.  Ewer,  Newman  r.  Cazalet 
cited  therein.    Abbott  on  Shipping  (Perkins'  Ed.  1850),  p.  607. 

**Jt  is  not  very  clear,"  says  Mr.  Hopkins,  "why  bottomry  does  not 
"  contribute  to  general  average.  It  is  in  precisely  the  same  position  as 
**  the  other  interests  which  are  saved  by  any  act  or  sacrifice,  or  by 
"  money  payment ;  and  the  same  moral  right  seems  to  bind  the  bond- 
"holder  to  pay  his  quota  towards  the  means  of  salvation."  Hopkins 
The  Port  of  Ref  age,  pp.  79,  90. 
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and,  finally,  everything  personally  carried,  and  which  may 
be  saved  by  themselves.^ 

The  lender,  under  security  of  bottomry  or  respondentia, 
does  not  contribute  to  any  average,  but,  on  the  contrary, 
possesses  a  lien  upon  any  contribution  or  other  indemnity 
received  by  the  owners  of  any  of  the  property  aflfected  by 
the  loan.* 

France. — Specie  and  jewels  contribute,  while  the  eflfects 
of  the  passengens  do  not.^ 

This  is  contrary  to  the  Ordinance  which  exempts  from 
contribution  the  clothes  of  the  sailore  only. 

The  lender  on  bottomry  is,  according  to  the  Code,  liable 
in  general  average  for  a  portion  of  the  loss.*  It  has  been 
held  that  this  liability  attaches,  notwithstanding  all  agree- 
ment to  the  contrary.^  The  reverse  also  has  been  decided,* 
but  the  soundness  of  this  decision  is  questioned.  It  seems 
to  be  an  essential  character  of  bottomry  that  the  lender 
should  bear  the  risk,  and  the  question  would  appear  to  have 
been  settled  by  the  very  terms  of  the  law,  in  the  Article 
330,  which  begins  as  follows :  The  lender  on  bottomry  con- 
tributes, in  lieu  of  the  borrower,  to  general  average.  To  that 
article  there  is  no  qualification  or  restriction  whatsoever, 
and  the  inference  to  be  drawn  therefrom  is  still  further 
fortified  by  the  fact  of  the  second  paragraph  of  the  article 
adding  that  the  lender  is  also  to  bear  particular  average ; 


1  Mar.  Code,  5  147.    2  Ibid.  *  123. 

3  Code  de  Com.,  $  495.    Emerigon  (Mer.),  p.  492.    Frignet,  §§  498,  500. 

4  Code  de  Com.,  ^  830.    EmerigoD,  Maritime  Loans  (HaJl),  p.  161. 

5  Mars.  30  April,  1866.  Manuel  Droit  Com.,  Vol.  II.,  p.  1149.  «  D.  P. 
61, 2,  202  and  S.  V.,  50,  2,  253.  6Boulny-Paty,  t.  IX.,  Sec.  XIX.  Fremery 
fltades,  p.  263.  Alauzet,  ^  1549.  VaUn.  Pardessus,  ^  926.  Rogron  C. 
de  C.  Expliqufe.  Delvincourt,  Ins.  Droit  Com.,  Vol.  II.,  tit.  VI^  p.  229. 
Mars,  22  Sep.,  1857.  Cass.,  8  Jan.,  1866.  Mars.  80  Avril,  1867  (H.  67, 
2,  224).  Mars,  3  Mai,  1867  (H.  67,  1,  200) ;  see,  however,  Rouen,  2  Fev., 
1849  (D.  51,  2,  202).  Aix,  25  Nov.,  1859  (M.  88,  1,  158).  Cf.  Aix,  18  Mai, 
1863  (M.  54.  1,  228).    Mars.  Aoftt,  1862  (M.  40, 1,  823). 
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but  this  time  there  is  a  qualification  ^'  uuless  there  be  an 
agreement  to  the  contrary.''  Chevalier's  case'  appears, 
therefore,  to  lay  down  heretical  doctrine.  And  there  may  be 
the  less  hesitation  about  setting  it  aside,  as,  on  looking  into 
it,  it  appears  that  the  doctrine  in  question  was  laid  down  in 
terminus  only  by  the  Court  below — a  Court  of  Arbitrators ; 
the  appeal  against  the  decisions  of  the  same  having  been 
rejected  by  the  Court  of  Eouen  on  a  demurrer,  without  the 
merits  of  the  case,  upon  this  point  at  least,  having  been  at 
all  touched  by  the  Court.* 

The  munitions  of  war,  the  provisions  for  the  consumption 
of  the  crew  and  passengers,  and  the  effects  and  pay  of  the 
seamen,  are  all  exempt  from  contribution.^ 

Therefore,  where  any  portion  thereof  has  been  sacrificed 
for  the  common  safety,  the  value  of  the  same  should  be  re- 
imbursed entirely,  and  not  as  in  the  case  of  any  other  prop- 
erty, the  value  of  which  contributing  to  the  general  average 
is  returned  minus  its  share  of  the  contribution,  to  its  pro- 
prietor.* 

1  D.  P..  51 1  2,  202.  2  Algeron  Jones  in  Pritchard^s  Admiralty  Digest 
2d  Ed.,  Vol.  I.  p.  77  (252).  Rennes,  4  Juin,  1863  (S.  64,  2,  268).  Trib. 
du  Mai'rt,  15  Jan.,  1862  (M.  40, 1,  81),  confirmed  by  Cour.  d'  Aix,  Cauvet, 
i  62-126. 

'*  The  Article  419,"  remarks  Frignet  (?  499),  "  says  nothing  precisely 
"  relative  to  the  contribution  of  the  wages  of  the  crew,  though  it  ex- 
"  empts  their  clothes ;  bat  its  silence  is  supplied  by  Article  804,  which 
says  that  the  wages  of  the  crew  do  not  enter  into  the  contiibution  at 
"  all." 

"  This  disposition  founded  upon  constant  usage  we  appear,  in  duty, 
"  to  have  applied  in  all  cases,  to  the  apportionment  of  common  average 
'*  as  well  as  contribution  for  ransom."    Pardessus,  III.  745. 

Where,  instead  of  being  paid  wages,  the  master  and  crew  are  aUowed 
to  embark  certain  quantities  of  merchandise,  this  merchandise, 
transported  as  a  speculation,  may  not  be  considered  as  part  of  the 
crew^s  baggage,  and  though  it  pays  no  freight,  must  contribute. 
Frignet,^  500.    Emerigon,  p.  689.    Valin,  tit.  du  jet.  Article  11. 

3  Morel,  p.  230.  Cauvet,  \  417.  Bogron,  419.  <  D.  A.  vo  Droit  Mar. 
No.  1181.  Frignet,  ^  493-5.  Jf  munitions  of  war  or  provisions  are 
carried  for  any  purpose  except  the  use  of  the  ship,  they  rank  with  ordi- 
nary merchandise,  pay  freight  and  are  liable  to  contribution.  Fiignet 
$  4.H.     Bouhiy-Paty,  IV ,  p.  559.    The   bottomry  lender  contributes 
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Gebmany. — Specie  and  valuables  contribute  if  saved,^  but 
are  only  contributed  for  if  the  master  has  been  duly  notified 
of  their  character.' 

Baggage  of  passengers  does  not  contribute,  nor  is  it  con- 
tributed for.'  Ammunition  and  provisions  of  the  ship,  wages 
and  eflFects  of  the  crew  do  not  contribute. 

If,  however,  the  ammunition  or  provisions,  the  wages  or 
effects  of  the  crew,  or  the  luggage  of  the  passengers  is 

to  a  Bubseqaeut  average  to  the  release  of  the  borrower  as  per  the  fol- 
lowing example,  viz : 

Amount  borrowed,  say f cs.  3  5,000 

20  per  cent,  interest, 8.000         fcs.  18.000 

Tlie  cargo,  in  this  case,  required  for  its 

share  of  general  average,  say  ....fcs.    5,000 
The  vessel  the  balance 13,000        fcs.  18,000 

The  second  general  average,  when  adjusted,  is  for  fcs.  6,000. 
The  vessel  valued  at.. fcs.  80,000 
The  freight,    "       " ..        20,000 

fcs.  60,000  i  =  26,000,  pays  fcs.  3.500 
Thecargo,net 85,000,    "  8,500 

fcs.  60,000,  pays  fcs.  6,000 
The  vessel  pa>s  fcs.  2,500. 

The  bottomry  lender  on 13,000,  pays  fcs.    650 

The  vessel  on  balance, 87,000,    "  1,850 

fcs  50,000,  pays  fcs.  2,500 

The  cargo  pays  fcs.  3,500. 

The  lender  on fcs.    5,00<>,  pays  fcs.     600 

The  cargo  on  balance 80,000,     "  8,000 

fcs.  85,000,  pays  fcs.  3,500 
Kecapitulation.— 

The  ship  pa3's,  net fcs.  1850 

"    cargo"       "    "    80C0 

''    lender  under  bottomry  pays  for  ship, . .  fcs.  650 

"    lender  under  bottomry  pays  for  cargo,   "    600        1150 

fcs.  6000 

1  Allgemeines  Handelsgesetzbuch,  V  725.  s  ibid,  i  608.  3  Jbld,  $  725,  3 
In  Stettin  passage  money  contributes  to  general  average.  Nolte  II. 
$609. 
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« 

jettisoned^  or  is  damaged  through  a  general  average  act, 
compensation  is  made. 

Passenger's  eflfects,  consisting  of  valuables,  gold  or  securi- 
ties, however,  contribute  only  when  the  master  has  been 
duly  notified  of  their  character. 

Any  amount  thus  made  good  is  considered  as  a  contribu- 
tory value ;  and  valuables,  specie  and  securities  of  which  the 
master  has  not  been  advised,  are  held  to  contribute  if  saved, 
as  are  such  goods  as  do  not  appear  upon  the  manifest,  or  are 
not  shipped  upon  a  bill  of  lading.^ 

The  bottomry  creditor  is  not  liable  to  contribute  to  general 
or  particular  average,  but  if  the  bottomried  objects  become, 
by  reason  of  average  (general  or  particular),  insufficient  for 
the  payment  of  the  debt,  the  creditor  bears  the  loss  thereby 
caused.^ 

H9LLAND. — Coined  money  contributes  to  the  geneial 
average,  according  to  the  rate  of  exchange  at  the  place 
where  the  voyage  ends.^ 

Provisions,  wages  and  weai-ing  apparel  of  the  crew,  and 
ordinary  wearing  apparel  of  the  passengers,  likewise  ammu- 
nition provided  for  the  defence  of  the  ship,  do  not  contribute 
to  general  average,  whilst  they  are  to  be  contributed  for  if 
jettisoned.^ 

The  bottomry  loan  contracted  by  necessity,  does  not  sus- 
tain any  other  average  than  the  injury  caused  by  loss  or 
diminution,  according  to  Art.  569,  unless  there  be  an  agree- 
ment to  the  contrary.* 

1  The  clothes,  jewels  and  other  objects  of  the  same  nature  belonging 
to  the  passengers,  should  contribute  with  the  rest  of  the  cargo,  though 
in  appearance  they  pay  no  freight ;  but  we  may  consider  the  freight  of 
these  articles  as  comprised  in  the  price  of  the  passage.  Nolte  IL,  p. 
677. 

3  AUgemeines  Handelsgesetzbuch,  §  710,  &c.  Ibid.  4  691.  Contrary 
to  the  old  Prussian  Ord.,  H  2897,  2425. 

3  VSTetboek  von  Koophandel,  J  ?37.    ^  Ibid.  §  731.    5  ibid.  §  580. 
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Italy. — Munitions  of  war,  provisions  and  baggage  of 
the  crew  do  not  contribute  to  jettison  if  they  are  saved  ; 
and  have  a  right  to  contribution,  according  to  their  vahie, 
if  jettisoned/ 

The  lender  on  bottomry  contributes  to  the  general  aver- 
age, to  the  discharge  of  the  borrower,  all  agreement  to  the 
contrary,  notwithstanding."  Mr.  Vallebona  writes  :  Bot- 
tomry bonds  (principal  and  maritime  interest,)  contribute 
to  general  averages  in  the  same  manner  that  the  shij^ 
contributes  for  the  freight,  which  is  her  interest,  or  mari- 
time gain.  There  is,  however,  no  such  deduction  as  is 
made  in  cases  of  freight.  As  a  matter  of  course,  however, 
such  contribution  is  only  to  be  paid  by  the  lender  when 
the  damage  has  arisen  after  the  entering  upon  the  bot- 
tomry contract  and  after  the  risk  has-  begun.  Whoever 
advances  money  on  bottomry,  enters  into  the  lien  upon 
the  ship  and  cargo  as  far  as  the  one  or  the  other  is  liable 
for  the  debt. 

The  wages  of  the  seamen  are  exempt  fromcontribution.^ 

Money  (coined  or  paper  money)  or  any  other  papers 
of  value,  shares,  bonds,  &c.,  which,  if  lost,  cannot  be  re- 
placed, also  contribute. 

The  following  do  not  contribute  : 

{a).  Bills,  or  similar  papers  which,  when  lost,  can  be 
replaced.  (6),  The  salaries  of  the  crew.  (c).  Provis- 
ions, ammunition  and  crews'  effects,  clothing,  etc. ;  but  if 
these  latter  interests  are  jettisoned  they  arc  made  good 
in  general  average. 

Norway. — Money,  silver,  gold  and  precious  stones  con- 
tribute on  one-half  their  value.'* 

Such  things  as  cannot  be  included  in  the  cargo  are 
exempt  from  contribution ;  as  the  ship's  ammunition  and 
provisions,  and  the  money,  clothing  and  effects  of  the 
captain,  crew  and  passengers.^  The  creditor  under  bot- 
tomry is  not  liable  for  general  average  without  special 

' Codice  di  Comercio,  §  527.      "Ibid.  §  444.      Borsari,   §    1589, 
1288.     3  Codice  di  Com.,  §  411.     Borsari,  §§  1 187-9. 
*  Lov  6m  Sofarten,  §  75,  2°.     s  ibid.,  §  76. 
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rior  force;  loss  arising  from  such  ciiuses  does  not  eflect  the 
right  of  the  lender  to  receive  back  his  loan.' 

Sweden. — The  following  objects  do  not  contribute  to 
the  j)ayTnent  of  general  average.  Provisions  and  aniniu- 
nition,  the  wages  of  master  and  crew,  the  m:uster  s,  crew's 
and  j)ass  ngers'  clothes  and  other  effects  which  cannot 
be  considered  as  goods  and  merchandise;  whatever  any 
person  puts  on  and  himself  savers.' 

The  lender  on  bottomry  does  not  contribute  to  common 
average,  and  in  case  the  things  pledged  are  by  reason  of 
averaoe^  insufficient  to  pay  tlie  debt,  the  borrower  repays 
the  deficiency .3  The  lender  on  bottomry  has  also  the 
right  to  receive  the  contribution  made  by  the  cargo 
toward  the  sacrifices  of  the  vessel  when  the  vessel's  pro- 
ceeds fail  to  pay  the  loan.^ 

United  States  of  Colombia. — The  following  interests 
do  not  contribute,  viz: — 

1st.  The  munitions  of  war  and  the  provisions  of  the 
ship. 

2d.  The  wearing  apparel  in  use  of  the  captain  or  crew. 

3d.  The  wearing  apparel  in  use  by  the  passengers,  as 
far  as  their  value  has  been  declared  to  the  captain  and 
excluded  from  contribution. 

4th.  The  goods  lost  previous  to  the  sacrifice.^ 

The  following  interests  (m  addition  to  those  of  vessel, 
freight  and  cargo) ,  do  contribute : — 

1st.  Specie,  whether  belonging  to  ship,  shippers  or 
passengers,  according  to  the  rate  of  exchange  at  the  place 
wdiere  the  voyage  ends. 

2d.  In  cases  of  ransom,  the  wages  of  captain  and  crew.^ 

3d.  The  lender  under  bottomry  or  respondentia  con- 
tributes according  to  his  interest  to  the  general  and  par- 
ticular averages.     He  is  not  allow^ed  to  exonerate  himself 

'  Codigo  de  Com.,  §§  834,  832.    ^'Sjolagen,  §  163.    If  valuables  or 
money  are  given  to  the  master,  he  is  responsible,  Sjolagen,  §  103,  note. 
^Sjolagen,  §§  134,  161,  15,  note.  *Ibid.  §  134,  note, 
5C.  deC.,§  288. 

''Ibid.  §284,  5°. 
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from  liability  for  general  average,  but  he  may  do  so  as 
to  the  particular.' 

Venezuela. — The  salaries  of  the  seamen  are  not  subject 
to  contribution,"  nor  do  the  munitions  of  war,  the  provis- 
ions of  the  sliip,^  the  outfit  of  the  captain  and  that  of  the 
crew;  but  if  these  articles  are  injured  by  the  jettison 
they  are  paid  for  by  general  average.** 

The  effects  for  which  no  bill  of  lading  has  been  given 
and  which  do  not  appear  upon  the  manifest,  are  not  con- 
tributed for,  but,  if  saved,  must  contribute.^  The  lender 
under  bottomry  or  respondentia  contributes  to  the  general 
average  to  the  discharge  of  the  borrowers;  and  to  the 
particular  average,  unless  the  contrary  has  been  agreed 
to." 

*  Codigo  de  Comercio  §  393. 

'Codigo  de  Comercio.,  $^621.  ^Ibid.  §  626.  ^  Ibid.  §  627.  ^Only 
those  articles  that  are  transported  for  sale  should  contribute,  not 
those  which  only  are  of  service  during  the  voyage.  For  this  reason 
the  stores  of  the  ship  (niuniciones  de  boca  y  guerra  de  la  nave)  are 
exempt.  But  when  such  stores  are  carried  for  purposes  of  trade,  the 
rule  does  not  apply,  they  are  then  treated  as  merchandise  forming 
part  of  the  cargo.  When  the  provisions  are  for  passengers,  how- 
ever, the  case  is  not  distinguished  from  those  where  the  stores  are 
for  the  crews' use  only.  Sanojo  Exposicion,  Vol.  II.,  p.  167.  *  Codigo 
de  Comercio  §  660.  The  first  part  of  this  article  is  absolute  and  does 
not  permit  of  any  stipulation  to  the  contrary.  In  all  cases,  where  the 
lender  has  completely  indemnified  the  borrower  for  the  losses  per- 
taining to  general  average,  he  has  a  right  to  be  subrogated  as  to  the 
contribution  which  may  be  due  from  other  interests,  Sanojo,  Vol. 
II.,  p.  210. 
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APPENDIX  I. 


-       ALLOWANCE  FOR  PROVISIONS. 

Where  wages  and  provisions  of  the  ship's  company  are  admitted 
in  general  average,  the  wages  are  usually  allowed  according  to  the 
crew-list,  i.e.  the  actual  wages  paid;  while  the  allowance  for  pro- 
visions is  generally  regulated  according  to  a  fixed  scale  or  tariff. 

The  following  are  the  rates  customarily  allowed  in  averages 
adjusted  at  the  places  named  : 


Per  Diem. 

Master. 

Mates. 

Men. 

Amsterdam, 

.  florins 

1    80 

0   80 

0   80 

Antwerp,  (i)    . 

fcs. 

2    12 

2    12 

I    28 

Baltimore, 

t 

1    00 

0    50 

0   30 

Boston,    .... 

it 

I    00 

0    50 

0    25 

Bremen,  (i)     . 

marks 

3  00 

3  00 

1    50 

Buffalo,  N.Y., 

* 

0  75 

0  75 

0  75 

Callao,  (2) 

Charleston,  S.  C,    . 

* 

I    GO 

0  50 

0  30 

Christiania,  Norway,  (3)  . 

'  '40  to  60   40  to  60   40  to  60 

Connecticut,  (State  of), 

<t 

I    00 

0  50 

0  25 

Constantinople, 

n 

I    00 

0  50 

0  50 

Copenhagen,  (4)      . 

Kroner 

2    GO 

I  00 

I    GO 

Detroit,  Mich., 

$ 

G    62>^ 

0    62j^ 

0    62^ 

Dordrecht,  Holland,  (5). 

florins 

I    80 

0  80 

0    80 

Erie,  Pa., 

$ 

0  75 

0  75 

0  75 

(2)  No  fixed  rates,  the  allowance  depending  upon  the  prices  of  provisions  in 
the  port  of  refuge. 

(3)  The  adjuster  takes  into  consideration  the  costliness  of  the  port  of  refuge, 
but  in  practice,  the  rates  nan\ed  prevail.  Steam  and  sailing  vessels  are  subject 
to  the  same  rates. 

(4)  Steamers  in  regular  trades  sometimes  allow  higher  wages,  the  crew  finding 
their  own  provisions ;  in  such  cases,  the  adjuster  will  probably  allow  the  rates  of 
wages  and  provisions  entered  in  the  crew-list. 

(5)  The  actual  cost,  if  it  is  shown,  and  is  reasonable,  is  allowed ;  otherwise  as 
stated.     Steam  and  sailing  vessels  are  subject  to  the  same  rates. 
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Per  Diem. 

Master. 

Mate$. 

Men. 

Fiinchal, 

% 

0 

50 

0  50 

Galveston,  Texas,  ( i ) 

(i 

2    00 

I 

00 

0   50 

Genoa,  Italy,  (3)      . 

fcs. 

1 25  to  1 40 

same. 

same. 

Gottenburg,  Sweden,    4)  . 

Hamburg,  (5) 

.   marks 

2    40 

2 

40 

I   20 

do       (6) 

<( 

3  60 

3 

60 

I  50 

Havre,  (7) 

fcs. 

5  00 

5 

00 

I  50 

Lubeck,  (5)      . 

£ 

019     0 

0 

loji 

0  0  lOj^ 

do   (6)     . 

<4 

030     0 

I 

3 

0  I    3 

Mobile,  Ala., 

% 

I  00 

I 

00 

0  75 

New  Orleans,  La.,    .     Sail, 

a 

I  50 

0 

75 

0  50 

do*             •         .     Steam, 

tc 

2  00 

I 

50 

I    GO 

New  York, 

it 

I  00 

0 

50 

0    30 

Philadelphia,    .         .     Sail, 

it 

I  00 

0 

IZ'A 

0  33>^ 

do              .         .     Steam, 

(2)          " 

Porsgrund,  Norway,  (4)    . 

Portland,  Me.. 

$ 

I  00 

0 

50 

0  25 

Rio  de  Janeiro, 

<< 

0  60 

0 

60 

0  35 

Rotterdam,  (8) 

.    Gldr. 

I  00 

I 

00 

fl.  60 

St.  Petersburg,  (9)   . 

San  Francisco,  (lo)  .     Sail, 

$ 

i  50 

0 

75 

0  40 

Savannah,  G a., 

(( 

I  00 

0 

50 

0  30 

Stettin,  (11)     . 

.  Marks 

^% 

iVz 

i^ 

(1)  Engineers  and  ward-room  oflicers  considered  as  mates. 

(2)  Chief  engineer  considered  as  master. 

(3)  Taking  account,  however,  of  exceptionally  expensive  ports,  in  which  ca.ses 
the  actual  expenses  would  be  allowed.  On  steamers,  officers  would  be  allowed 
fcs.,  5  per  diem. 

(4)  No  fixed  rates,  the  allowance  depending  upon  the  prices  of  provisions  in 
the  port  of  refuge.  Steam  and  sailing  vessels  are  subject  to  the  same  rules  and 
rates. 

(5)  During  detention  in  Continental  ports. 

(6)  During  detention  in  Great  Britain,  and  other  ports  not  Continental.  Steam 
and  sailing  vessels  are  subject  to  the  same  rates. 

(7)  Steam  and  sailing  vessels  are  subject  to  the  same  rates. 

(8)  Steam  and  sailing  vessels  are  subject  to  the  same  rates.  Physicians  and 
chief  engineers  receive  the  same  allowance  as  the  master. 

(9)  No  fixed  rates,  the  allowance  depending  upon  the  prices  of  provisions  in 
the  port  of  refuge.     The  actual  cost,  if  it  is  shown,  and  is  reasonable,  is  allowed. 

(10)  In  the  case  of  the  "Star  of  Hope,"  the  rates  allowed,  were  for  master, 
$2.00;  mates,  $1.50  each,  and  men  (including  cook,  steward  and  boys,)  40c.  each, 
per  day. 

(11)  Steam  and  sailing  vessels  are  subject  to  the  same  rates. 
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Per  Dit'f/t.  Master .       Afuies.  Men. 

Stockholm,  (i) 

Trieste,     .          .         .  Sail,  Gold  Soldi     o  50         o  50  o  50 

do     .                  .  Steam,      do        9010100  same.  same. 

Venezuela,  (Republic  of,)                     J     2  00         o  50  o  50 

Wilmington,  N.  C,                              '*     i  00         o  50  o  30 

(i)  No  fixed  rates,  the  allowance  depending  upon  the  prices  of  provisions  in 
the  port  of  refui^e.     Steam  and  sailing  vessels  are  subject  to  the  same  rates. 
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THE   YORK— ANTWERP   RULES. 

Adopted  at  a  meeting  of  the  Association  for  the  Reform  and  Codifica- 
tion of  the  Law  of  Nations,  held  at  Antwerp,  Sept.  j,  i8jj. 

Jettison  of  Deck  Ckirgo. 

Rule  I. — No  jettison  of  deck  cargo  shall  be  made  good  as  gen- 
eral average. 

Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be 
considered  to  be  a  part  of  the  deck  of  the  vessel. 

Dinmige  by  Jettison. 

Rule  II. — Damage  done  to  goods  or  merchandise  by  water 
which  unavoidably  goes  down  a  ship's  hatches  opened,  or  other 
opening  made,  for  the  purpose  of  making  a  jettison,  shall  be  made 
good  as  general  average  in  case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing  or  otherwise  from 
derangement  of  stowage  consequent  upon  a  jettison,  shall  be 
made  good  as  general  average  in  case  the  loss  by  jettison  is  so 
made  good. 

Extififfuishifig  Fire  on  Shipboard. 

Rule  III. — Damage  done  to  a  ship  or  cargo,  and  either  of  them, 
by  water  or  otherwise,  in  extinguishing  a  fire  on  board  the  ship, 
shall  be  general  average ;  except  that  no  compensation  be  made  for 
damage  done  by  water  to  packages  which  have  been  on  fire. 

Cutting  Away  Wreck. 

Rule  IV. — Loss  or  damage  caused  by  cutting  away  the  wreck 
or  remains  of  spars,  or  of  other  things  which  have  previously 
been  carried  away  by  sea- peril,  shall  not  be  made  good  as  general 
average. 


APPENDICJIS.  608 

Volun  ta  ry  Stranding. 

Rule  V. — When  a  ship  is  intentionally  run  on  shore  because 
she  is  sinking  or  driving  on  shore  or  rocks,  no  damage  caused  to 
the  ship,  the  cargo  and  the  freight,  or  any  or  either  of  them,  by 
such  intentional  running  on  shore,  shall  be  made  good  as  general 
average. 

Carrying  J^ress  of  Sal L 

Rule  VI. — Damage  occasioned  to  a  ship  or  cargo  by  carrying  a 
press  of  sail,  shall  not  be  made  good  as  general  average. 

Pia9*f  of  Refuge  Kkrjyense^f. 

Rule  VII. — When  a  ship  shall  have  entered  a  port  of  refuge 
under  such  circumstances  that  the  expenses  of  entering  the  port  are 
admissible  as  general  average,  and  when  she  shall  have  sailed 
thence  with  her  original  cargo,  or  a  part  of  it,  the  corresponding 
expenses  of  leaving  such  port  shall  likewise  be  so  admitted  as  gen- 
eral average  ;  and  whenever  the  cost  of  discharging  cargo  at  such 
port  is  admissible  as  general  average,  the  cost  of  reloading  and 
stowing  such  cargo  on  board  the  sistid  ship,  together  with  all 
storage  charges  on  such  cargo,  shall  likewise  be  so  admitted. 

H'ages  an<l  31aintetut,tiee  of  Crew  in  JPort  of  Refaye. 

Rule  VIII. — When  a  ship  shall  have  entered  a  port  of  refuge 
under  the  circumstances  defined  in  Rule  VII.,  the  wages  and  cost 
of  maintenance  of  the  master  and  mariners,  from  the  time  of  enter- 
ing such  port,  until  the  ship  shall  have  been  made  ready  to  proceed 
upon  her  voyage,  shall  be  made  good  as  general  average. 

Damage  to  Cargo  in  IHscharging. 

Rule  IX. — Damage  done  to  cargo  by  discharging  it  at  a  port 
of  refuge,  shall  not  be  admissible  as  general  average  in  case  such 
cargo  shall  have  been  discharged  at  the  place,  and  in  the  manner 
customary  at  that  port  with  ships  not  in  distress. 

Contributfyrg  Values. 

Rule  X. — ^The  contribution  to  a  general  average  shall  be  made 
upon  the  actual  values  of  the  property  at  the  termination  of  the 
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adventure,  to  which  shall  be  added  the  amount  made  good  as 
general  average  for  property  sacrificed ;  deduction  being  made  from 
the  ship-owner's  freight  and  passage-money  at  risk  of  such  port- 
charges  and  crew's  wages  as  would  not  have  been  incurred  had  the 
ship  and  cargo  been  totally  lost  at  the  date  of  the  general  average 
act  or  sacrifice  ;  deduction  being  also  made  from  the  value  of  the 
property  of  all  charges  incurred,  in  respect  thereof,  subsequently 
to  the  arising  of  the  claim  to  general  average. 

Rule  XI. — In  every  case  in  which  a  sacrifice  of  cargo  is  made 
good  as  general  average,  the  loss  of  freight  (if  any)  which  is  caused 
by  such  loss  of  cargo  shall  likewise  be  so  made  good. 

Rule  XII. — The  value  to  be  allowed  for  goods  sacrificed  shall 
be  that  value  which  the  owner  would  have  received  if  such  goods 
had  not  been  sacrificed. 
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APPENDIX  III. 

PROJECTED  NEW  FRENCH  CODE.     1869. 

Tit  JO, 
OF  AVERAGE  AND  ITS  ADJUSTMENT. 

Article  400. 

All  extraordinary  expenses  incurred  for  the  ship  and  the  goods, 
conjointly  or  severally,  and  all  damage  incurred  by  the  ship  or  the 
goods,  from  the  period  of  their  loading  and  departure  until  their 
arrival  and  discharge  are  reputed  averages. 

Article  401. 

In  the  absence  of  special  agreements  between  all  the  parties, 
averages  are  regulated  according  to  the  following  rules : — 

Article  402. 

Averages  are  of  two  classes — general  average  and  particular  aver- 
age. 

Article  403. 

General  averages  are,  extraordinary  expenses  incurred,  and  losses 
suffered  voluntarily,  for  the  common  good  or  safety  of  the  ship 
and  merchandise.     All  other  averages  are  particular. 

General  averages  more  especially  are — 

1°.  Things  given  by  composition  and  as  a  ransom  for  the  ship 
and  goods. 

2°.  Things  not  loaded  on  the  deck  and  thrown  into  the  sea  for 
the  common  safety ;  damage  occasioned  by  the  jettison  of 
these  things  to  the  merchandise  remaining  in  the  hold,  and 
to  the  ship. 

3°.  Cables, '  masts  and  rigging  cut,  anchors  and  other  articles 
abandoned,  all  for  the  common  safety. 

4°.  The  healing  and  maintenance  of  men  wounded  in  defending 
the  ship,  the  wages  and  provisions  of  the  crew  during  the 
detention,  when  the  ship  is  arrested  during  the  voyage  by 
order  of  a  power,  and  during  the  repairs  made  in  a  port  of 
refuge,  when  the  expenses  of  putting  in  are  general  average. 
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5°.  Expenses,  incurred  in  the  common  interest,  for  refloating  a 
stranded  ship ;  the  expenses  and  costs  of  towing  and  salvage 
incurred  in  the  common  interest. 

6°.  The  damage  caused  to  the  ship  and  to  the  goods  by  meas 
ures  taken  to  extinguish  a  fire  on  board. 

7^.  The  loss  of  goods  put  into  lighters  to  lighten  the  ship  enter- 
ing a  port  of  refuge. 

8^.  The  expenses  of  seeking  a  port  of  refuge  undertaken  in  con- 
sequence of  sea  peril  which  would  put  the  ship  and  the 
cargo,  if  the  navigation  were  continued,  into  a  state  of 
common  danger ;  the  particular  damage  suffered  by  the  ship, 
remaining  particular  average  on  the  ship,  and  the  particular 
aamage  of  the  xargo,  remaining  particular  average  for  the 
goods  that  have  suffered  it. 

.  Article  404. 
If  the  bearing  away  is  necessary  because  of  a  leak  or  other 
damage  which  is  known  to  result  from  the  vice  propre  of  the  ship, 
all  the  expenses  are  particular  average  on  the  ship.  If  it  is  neces- 
sary because  of  the  spontaneous  fermentation  or  other  vice  propre 
of  the  cargo,  all  the  expenses  are  particular  average  on  cargo. 

Article  405. 
If  the  ship  is  voluntarily  stranded  because  she  is  on  the  point  of 
being  taken  or  of  foundering,  or  incapable  of  gaining  a  port  of 
refuge,  the  damage  caused  by  the  stranding,  either  to  the  ship  or 
the  goods,  is  not  general  average.  The  expenses  incurred  for  her 
eventual  floating  are  general  average  if  they  are  incurred  in  the 
common  interest. 

Article  406. 
The  carrying  away  of  sail,  the  damage  caused  by  carrying  a 
press  of  sail  or  of  steam,  the  jettison  of  rigging  or  other  materials 
of  the  ship  from  the  deck,  are  not  general  average. 

Article  407. 
The  jettison  of  goods  loaded  on  the  deck  without  the  assent  of 
the  sjiipper  is  not  general  average.  The  proprietor  has  his  recourse 
against  the  captain,  the  ship  and  the  freight.  The  jettison  of 
goods  loaded  on  deck  with  the  shipper's  assent  is  general  average 
between  the  ship,  the  freight  and  all  goods  of  the  shipper  or  ship- 
pers who  have  authorized  the  loading  on  deck.  The  other  shippers 
cannot  be  called  on  to  contribute. 
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Article  408. 

General  average  is  borne  proportionally  upon  the  net  values  of 
the  property  preserved.  All  values  reimbursed  by  general  average 
are  to  be  added  to  the  contributing  capital.  The  effects  and 
wages  of  the  crew,  passengers'  luggage  and  the  provisions  do  not 
contribute  to  general  average. 

Article  409. 

All  merchandise  preserved  contributes  on  its  net  value  at  the 
place  of  discharge,  or  its  net  proceeds,  deducting  freight  to  be 
paid.  Freight  paid  in  advance  and  not  to  be  refunded  is  not 
deducted. 

Goods  jettisoned  or  sacrificed  are  paid  for  on  their  value,  includ- 
ing freight,  on  the  condition  of  paying  the  freight.  They 
contribute  on  their  value,  less  freight,  in  the  same  manner  as  goods 
preserved. 

Article  410. 

If  the  nature,  species,  quality,  or  value  of  the  goods  has  been 
disguised  by  the  bill  of  lading,  and  they  are  of  a  greater  value,  they 
contribute  on  their  real  value  if  saved,  but  are  paid  for  according 
to  the  description  in  the  bill  of  lading,  if  jettisoned.  If  they  are 
of  a  less  valufe,  they  contribute  according  to  the  description  in  the 
bill  of  lading,  if  saved  ;  they  are  paid  for  according  to  the  real 
value,  if  jettisoned. 

Article  411. 

Goods  for  which  there  is  no  bill  of  lading  or  declaration  by  the 
captain  are  not  paid  for  if  jettisoned,  but  contribute,  if  saved. 

Article  412. 

There  shall  be  no  contribution  to  pay  for  things  jettisoned  or 
sacrificed,  if  the  sacrifice  has  not  profited  the  common  interest  and 
if  the  things  which  it  was  proposed  to  save  have  not  been  saved  in 
whole  or  in  part. 

Article  413. 

The  ship  contributes  on  its  value  at  the  place  where  the  voyage 
terminates,  or  on  its  proceeds,  if  it  has  been  sold ;  deduction  being 
made  of  the  particular  average  which  has  accompanied  the  general 
average,  or  which  has  occurred  subsequently. 
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Article  414. 

Freight  not  prepaid,  or  paid  in  advance  and  to  be  refunded, 
only  contributes  on  one-half  of  its  gross  amount. 

Article  415. 

If,  after  the  contribution,  the  things  jettisoned  or  sacrificed  are 
recovered  by  their  proprietors,  they  are  bound  to  refund  to  the 
parties  interested  whatever  surplus  they  have  received. 

Article  416. 

The  captain  and  crew  have  a  lien  on  the  goods  or  their  pro- 
ceeds, to  the  amount  of  the  proportion  which  those  goods  con- 
tribute towards  the  average. 

Article  417. 

The  captain  is  bound  to  reduce  to  writing  the  declaration 
of  the  jettison  and  other  sacrifices  made,  so  soon  as  he  has  the 
means.  This  declaration  specifies  the  motives  which  have  deter- 
mined the  sacrifice,  and  the  articles  sacrificed,  abandoned,  jetti- 
soned or  damaged.  It  is  signed  by  the  principal  persons  of  the 
crew,  or  sets  forth  the  motive  for  their  refusal  to  sign.  It  is  tran- 
scribed on  the  register. 

Article  418. 

At  the  first  port  where  the  ship  touches  the  captain  is  bound, 
within  twenty-four  hours  of  his  arrival,  to  make  affirmation  of  the 
facts  contained  in  the  declaration. 

Article  419. 

The  adjustment  and  apportionment  is  made  at  the  place  where 
the  voyage  terminates.  The  estimation  of  the  things  jettisoned  or 
sacrificed  is  made  at  the  same  place. 

The  adjustment  is  drawn  up  by  experts  named  upon  the  request  of 
the  party  who  is  most  diligent :  in  France,  by  the  Tribunal  of 
Commerce,  or,  if  there  be  none,  by  the  Judge  de  Paix :  abroad, 
by  the  French  Consul,  or  the  magistrate  of  the  place. 

The  experts  proceed  to  all  the  verifications  and  estimations. 
The  adjustment  is  rendered  executory  by  the  homologation  of  a 
competent  tribunal  or  of  the  Consul. 
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APPENDIX  IV. 

COMMERCIAL  CODE  OF   MEXICO. 

Promulgated  May  i6th^  1^54- 

CHAPTER  V. 
Of  the  Risks  and  Losses  of  Maritime  Commerce. 

Section  I. 

O  F    AVERAGES. 

Article  703. 

All  extraordinary  or  accidental  expenses  that  occur  during  the 
voyage  for  the  preservation  of  the  vessel,  of  the  cargo,  or  of  both ; 
and  the  damage*  that  is  sustained  by  the  vessel  from  the  time  of 
setting  sail,  in  the  port  of  departure,  until  the  anchoring  in  the 
port  of  destination ;  and  that  received  by  the  cargo  from  the  time 
of  its  loading  until  it  is  discharged  in  the  port  to  which  it  is  con- 
signed, are  considered  averages. 

Article  704. 

The  expenses  that  occur  in  navigation,  known  by  the  name  of 
petty  expenses,  belong  to  the  class  of  ordinary  averages,  they  are 
for  the  account  of  the  freight  owner,  and  must  be  met  by  the 
captain,  who  is  entitled  to  the  indemnity  that  may  be  stipulated  for 
in  the  charter-party  or  in  the  bills  of  lading.  If  there  should  have 
been  no  special  indemnification  stipulated  and  determined  on  for 
these  averages,  they  are  understood  as  included  in  the  freight 
money,  and  the  ship  owner  shall  have  no  right  to  any  claim  in 
respect  to  them. 

Article  705. 

Pilotage,  boat  hire  and  towing,  dues  of  the  port,  anchorage,  sur- 
veys and  other  port   charges,  lighterage,  discharging  and  other 
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expenses  ordinary  to  navigation,  which  are  not  extraordinary  or 
accidental,  are  considered  as  common  or  petty  expenses,  or  as 
ordinary  averages,  referred  to  in  the  preceding  article. 

Article  706. 

The  expenses  and  damages  which  are  comprehended  under  the 
name  of  simple  or  particular  averages  are  to  be  borne  by  the 
owner  of  the  property  that  has  occasioned  the  expense,  or  sustained 
the  damage. 

Article  707. 

To  the  class  of  simple  or  particular  averages  belong  : 

ist.  The  damages  that  occur  to  the  cargo  from  its  loading  until 
its  discharge,  through  vice  propre  of  the  article,  by  accident  of  the 
sea,  or  from  the  effects  of  superior  force ;  and  the  charges  incurred 
to  avoid  or  repair  these. 

2d.  The  damage  that  occurs  to  the  vessel,  its  apparel,  rigging 
and  appurtenances  through  any  of  the  same  three  causes,  and  the 
expenses  incurred  to  save  these  effects  or  to  replace  them. 

3d.  The  wages  and  provisions  of  the  ship's  crew,  who  are  detained 
or  embargoed  by  a  legitimate  order  or  superior  force,  if  the 
affreightment  has  been  contracted  for  by  the  voyage. 

4th.  The  charges  incurred  by  the  vessel  to  enter  a  port  for  the 
purpose  of  repairing  the  hull  or  rigging,  or  to  obtain  provisions. 

5th.  The  loss  of  value  produced  by  the  goods  sold  by  the 
master  in  a  port  of  refuge  for  the  purchase  of  food  and  to  save  the 
crew,  or  in  order  to  provide  for  any  other  necessities  that  may  arise 
in  respect  to  the  vessel. 

6th.  The  provisions  and  pay  of  the  crew  during  the  vessel's  deten- 
tion in  quarantine. 

7th.  The  damage  received  by  the  vessel  or  cargo  by  collision 
or  entanglement  with  another,  provided  the  same  be  accidental 
or  unavoidable.  Where  one  of  the  masters  is  responsible  for 
the  accident,  he  is  obliged  to  satisfy  all  the  damage  which  has  been 
caused. 

8th.  Whatever  loss  happens  to  the  cargo  through  the  carelessness, 
ignorance  or  barratry  of  the  master  or  of  the  crew ;  without  preju- 
dice to  the  right  of  the  owner  to  a  proper  indemnification  against 
the  master,  the  vessel  and  the  freight. 

All  the  expenses  and  losses  caused  to  the  ship  or  her  cargo  which 
have  not  conduced  to  the  common  benefit  and  advantag^e  of  all 
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parties  interested  in  the  vessel  and  her  cargo,  shall  ali^o  be  classed 
as  simple  or  particular  average. 

Article  70$. 

The  damages  and  expenses  deliberately  made  to  save  the  vessel, 
her  cargo,  or  any  part  of  it,  from  a  known  and  real  risk  are  gen- 
eral or  common  averages. 

Subject  to  the  application  of  this  general  rule  in  the  cases  that 
may  occur,  are  declared  specially  belonging  to  this  class  of  averages  : 

ist.  The  goods  or  money  that  are  given  as  a  means  of  compo- 
sition, in  order  to  rescue  the  ship  and  her  cargo  which  has  fallen 
into  the  power  of  enemies  or  pirates. 

2d.  The  articles  that  are  thrown  into  the  sea  to  lighten  the  vessel, 
whether  they  belong  td  the  cargo,  the  vessel  or  her  crew ;  and  the 
damage  that  results  from  this  operation  to  the  articles  that  remain 
in  the  ship. 

3d.  The  masts  that  are  purposely  broken  or  rendered  useless. 

4th.  The  cables  which  are  cut  and  the  anchors  which  are  aban- 
doned to  save  the  vessel  in  case  of  tempest,  or  risk  of  enemies. 

5th.  The  charges  of  lighterage  or  trans-shipment  of  a  part  of  the 
cargo  to  lighten  the  vessel  and  enable  her  to  enter  a  harbor  or 
roadstead  in  order  to  escape  the  perils  of  the  sea  or  enemies ;  or 
the  damage  that  results  therefrom  to  the  goods  lightened  or  trans- 
shipped. 

6th.  The  damage  that  is  caused  to  any  portion  of  the  cargo  in 
consequence  of  openings  having  been  purposely  made  in  the  vessel 
to  clear  her  of  water,  and  to  save  her  from  foundering. 

7th.  The  expenses  incurred  to  float  a  vessel  that  has  been  inten- 
tionally run  aground  in  order  to  save  her  from  these  same  risks. 

8th.  The  damage  caused  to  the  vessel  which  has  been  necessarily 
opened,  broken  or  cut  into  for  the  purpose  of  extracting  and  saving 
the  articles  of  the  cargo. 

9th.  The  care  of  the  members  of  the  crew  that  have  been 
wounded  or  maimed  in  defending  the  vessel,  and  their  sustenance 
during  their  illness  from  these  causes. 

loth.  The  wages  due  to  any^member  of  the  crew  who  is  detained 
as  hostage  by  enemies  or  pirates,  and  his  necessary  expenses  during 
his  imprisonment,  until  he  is  returned  to  the  vessel,  or  to  his  home, 
if  he  cannot  be  received  on  board. 

nth.  The  wages  and  provisions  of  the  vessel's  crew,  when  the 
freight  has  been  stipulated  by  the  month,  during  the   time  she  re- 
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mains  embargoed  or  detained  by  superior  force,  or  to  repair  the 
damages  which  have  been  deliberately  caused  for  the  common 
advantage  of  all  the  parties  interested. 

1 2th.  The  loss  that  occurs  in  the  value  of  the  goods  that  have 
been  necessarily  sold  at  a  low  price  at  a  port  of  refuge  in  order  to 
repair  the  damages  of  the  vessel  occasioned  by  any  accident  that 
pertains  to  the  class  of  general  averages. 

Article  709. 

lb  the  amount  of  general  or  common  averages  all  the  parties 
interested  in  the  vessel,  and  the  cargo  that  is  on  board  during  the 
peril  preceding  the  average,  shall  contribute. 

Article  710. 

In  order  to  determine  upon  the  general  average  damages  and 
expenses,  the  master  must  take  the  opinion  of  his  officers,  freighters 
and  supercargoes ;  and  if  these  do  not  agree,  the  master,  subject  to 
his  liability,  in  case  of  fraud,  unskillfulness  or  negligence,  may 
carry  out  the  measures  in  accord  with  his  mate,  or  in  his  absence, 
with  the  pilot.  If  the  freighters  present  have  not  been  consulted, 
they  are  not  obliged  to  contribute,  unless  the  urgency  was  such 
that  there  was  no  time  to  consult  them. 

Article  711. 

An  account  of  the  meeting  and  the  resolutions  taken  shall  be  ex- 
tended, if  possible,  before  action  is  taken,  or  else  at  the  first  oppor- 
tunity. In  this  shall  be  set  forth  in  full  detail  the  occurrences  and 
results :  it  shall  be  signed  by  all  who  approved,  and  the  master 
shall  give  a  copy  thereof  to  the  Tribunal  of  Commerce  of  the  first 
port  that  he  enters,  swearing  to  the  exactness  of  the  statement. 

Article  712. 

When  a  part  of  the  cargo  must  be  thrown  overboard,  it  must  be 
of  the  greatest  weight  and  least  value,  beginning  with  that  stowed 
on  deck,  and  continuing  with  goods  of  the  same  class,  those  shall 
be  thrown  overboard  first  that  are  on  the  upper  deck,  and  in  con- 
tinuation in  the  order  determined  by  the  master  with  the  approval 
of  his  officers. 

Article  713. 

If  the  vessel  is  lost,  notwithstanding  the  jettison,  the  obligation 
to  contribute  to  the  general  average  ceases  ;  it  becomes  reduced  to 
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the  class  of  simple  average  to  be  borne  by  those  interested  in  the 
property  injured. 

Article  714. 

If  the  vessel  is  saved  from  the  peril  that  necessitated  the  general 
average,  but  is  lost  through  another,  the  goods  saved  from  the  first 
danger,  that  are  preserved  after  the  loss  of  the  vessel,  are  liable  to 
contribute  to  the  general  average,  accordi  ng  to  their  value,  con- 
sidering their  condition,  and  deducting  the  expenses  incurred  to 
save  them. 

■  Article  715. 

The  general  average  damages  and  expenses  shall  be  ascertained 
at  the  first  port  of  discharge,  after  summoning  and  hearing  all  the 
parties  interested,  or  their  consignees.  The  adjustment  and  appor- 
tionment being  made  by  experts  to  be  nominated  by  the  parties, 
or  in  case  of  their  neglect,  by  tiie  Tribunal  of  Commerce  in  a 
Mexican  port ;  by  the  authorities  of  the  place  in  a  foreign  port,  if 
there  is  no  Consul,  or  by  him,  if  there  is  one. 

Article  716. 

The  merchandise  lost  is  estimated  according  to  the  value  it  would 
have  had  in  the  port  of  discharge,  if  the  respective  nature  and 
quality  appear  upon  the  bills  of  lading,  if  not,  according  to  the 
value  in  the  invoice,  adding  the  charges  and  freight  that  would 
afterwards  have  accrued.  Everything  pertaining  to  the  vessel  that 
has  been  sacrificed  to  save  the  ship,  shall  be  estimated  according  to 
its  condition  of  service.  That  which  is  damaged  shall  be  estimated 
according  to  the  condition  in  which  it  is  found. 

Article  717. 

• 

In  order  that  the  goods  lost  or  damaged  may  be  allowed  in 
general  average,  they  must  have  been  shipped  under  a  bill  of  lading, 
otherwise  the  loss  must  be  borne  by  the  parties  interested ;  although 
if  they  were  saved,  they  would  be  obliged  to  contribute.  The  goods 
that  are  loaded  upon  the  deck  are  not  to  be  admitted  in  general 
average  if  jettisoned  or  damaged,  although  they  are  obliged  to  con- 
tribute to  the  average  if  they  are  saved.  The  freight  owner  and 
the  master  are  responsible  to  the  shippers  of  the  goods  thrown  over- 
board for  the  damages  resulting  from  the  jettison,  if  the  stowage  on 
deck  has  been  made  arbitrarily  and  without  their  consent. 
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Article  718. 

The  goods  jettisoned  and  afterwards  recovered  are  not  to  be 
allowed  in  general  average,  except  as  to  the  damage  they  may  have 
sustained,  and  the  expenses  of  their  recovery  ;  and  if,  previous  to 
their  recovery,  they  have  been  included  in  the  common  amount  of 
the  average,  the  owners,  recovering  their  value,  are  entitled  to 
retain  only  the  expenses  above  mentioned. 

Article  719. 

The  effects  that  are  lost  while  being  transhipped  in  boats  or 
lighters,  for  the  purpose  of  lightening  a  vessel  in  case  of  storm,  or 
to  facilitate  her  entrance  into  a  port,  roadstead,  or  bay,  shall  be 
included  in  the  amount  to  be  contributed  for  as  general  average. 

Article  720. 

The  total  amount  of  general  average,  according  to  the  adjustment 
of  the  experts,  is  divided  proportionally  between  all  the  contribu- 
tory interests  by  the  person  named  for  that  purpose  by  the  Tribunal 
having  jurisdiction  over  the  adjustment  of  the  average. 

Article  721. 

In  order  to  ascertain  the  proportion  iix  which  the  division  must 
be  made,  the  value  of  the  cargo  saved  from  the  peril,  and  the  value 
of  the  ship  shall  be  ascertained. 

Article  722. 

The  value  of  the  freight  earned  on  the  voyage,  deducting  the 
wages  of  the  master  and  crew,  shall  be  taken  for  contribution  as 
accessory  to  the  value  of  the  ship. 

Article  723. 

In  ascertaining  the  valuation  of  the  goods  saved,  regard  must  be 
paid  to  their  inspection  and  not  to  the  bills  of  lading,  unless  the 
parties  agree  to  refer  to  them. 

Article  724. 

The  provisions  of  the  vessel  and  the  munitions  of  war;  the 
clothes  and  bedding  of  the  master,  officers  and  crew ;  passengers, 
shippers  and  supercargoes  in  use,  do  not  contribute  to  the  average, 
provided  these  latter  do  not  possess  a  greater  value  than  is  usual  in 
such  effects,  according  to  the  station  of  the  owner. 
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Article  725. 

Goods  jettisoned  on  one  occasion  do  not  contribute  to  any 
general  average  which  may  subsequently  arise. 

Article  726. 

The  adjustment  of  the  average  is  not  conclusive  until  approved 
by  the  Tribunal  having  jurisdiction  of  the  settlement,  in  the  pres- 
ence of  those  interested,  or  their  legitimate  representatives. 

Article  727. 

The  adjustment  must  be  carried  into  effect  by  the  master,  he 
being  responsible  to  the  owners  of  the  things  sacrificed,  for  the 
damages  caused  by  his  delay  or  negligence.  If  the  contributors 
do  not  satisfy  their  liability  within  three  days  following  the  ap- 
proval, proceedings  may  be  taken  at  the  master's  request  against 
the  goods  to  secure  their  value. 

Article  728. 

There  is  no  liability  for  average  unless  the  loss  amounts  to  at 
least  one  per  cent,  of  the  value  of  the  vessel  and  her  cargo. 

Article  729. 

If,  in  order  to  cut  off  a  fire  in  a  port,  coast  or  roadstead,  a  vessel 
should  be  cut  into,  to  save  the  others,  this  loss  is  regarded  as  a  gen- 
eral average,  to  be  contributed  for  by  all  the  other  boats  saved. 

Article  730. 

All  the  provisions  relating  to  the  liability,  apportionment  and 
payment  of  the  averages  are  subject  to  the  special  agreement  of  the 
parties,  which  must  be  punctually  observed 
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Section  11. 

OF    FORCED    ARRIVALS, 

Article  731. 

The  entry  into  a  port  of  refuge  may  occur  for  want  of  provisions, 
well-founded  fear  of  enemies  or  pirates,  or  from  any  accident  to 
the  vessel  which  makes  her  innavigable. 

Article  732. 

On  the  occurrence  of  any  of  these  events  that  may  necessitate  a 
harborage,  the  situation  must  be  considered  and  qualified  before  a 
meeting  of  the  officers  of  the  ship,  and  that  course  shall  be  adopted 
that  receives  a  plurality  of  votes,  of  which  express  and  particular  note 
shall  be  made  in  the  account  that  is  to  be  recorded  in  the  proper 
register,  signed  by  all  who  can  do  so.  The  master  shall  have  a 
vote,  ex'officioy  and  those  interested  in  the  cargo,  who  may  be 
present,  shall  likewise  attend  the  meeting,  without  a  right  to  vote, 
in  order  to  observe  the  decision  and  make  the  reclamations  and 
protest  required  in  their  interest,  which  shall  also  be  literally 
recorded  in  the  account. 

Article  733. 

The  expenses  of  the  harborage  shall  always  be  at  the  charge  of 
the  ship  or  freight  owner. 

Article  734. 

There  is  no  responsibility  resting  upon  the  ship  or  master  for  the 
losses  that  may  occur  to  the  shippers,  if  the  harborage  is  proper  > 
in  the  contrary  case  they  shall  be  jointly  liable.  If  the  want  of 
provisions  proceeds  from  an  inadequate  supply,  or  from  w^ant  of 
care  in  storing  them,  or  carelessness  in  their  keeping,  if  the  danger 
of  pirates  or  enemies  is  not  well  founded  and  manifestly  based  on 
positive  and  reliable  facts,  if  the  disablement  of  the  vessel  proceeds 
from  want  of  repair,  or  from  not  being  well  found,  apparelled  or 
equipped  for  the  voyage,  or  from  mistake  of  the  master,  or  neglect 
of  precautions  necessary  to  avoid  it,  the  harborage  is  not  justified. 
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Article  735. 

Every  harborage  that  does  not  arise  from  fraud,  negligence  or 
culpable  carelessness  of  the  shipowner  or  master,  is  justifiable. 

Article  736. 

There  is  to  be  no  discharge  in  the  port  of  refuge  unless  it  be 
necessary  to  repair  the  vessel  or  to  avoid  loss  or  damage  to  the 
cargo,  authority  being  previously  obtained  of  the  Tribunal  of  Com- 
merce or  of  the  Mexican  Consul,  if  there  be  one,  in  a  foreign  port. 
The  cargo  discharged  remains  within  the  custody  of  the  master, 
who  is  responsible  for  its  care,  except  in  case  of  accident  or  suj^e- 
rior  force. 

If  the  discharged  cargo  is  damaged,  the  master  must,  within 
twenty-four  hours,  inform  the  Tribunal ;  the  freighter  or  any  rep- 
resentative of  the  shipper  who  is  present  must  do  the  same  ;  and  if 
their  reports  do  not  agree,  a  third  party  shall  be  appointed  by  the 
Tribunal  as  an  expert.  He  shall  state  his  opinion  as  to  the  cargo's 
condition,  and  the  said  authority  shall  determine  upon  that  which 
seems  most  necessary  and  advantageous  to  the  interests  of  the 
shippers. 

Article  737, 

If  neither  the  shipper  nor  any  representative  should  be  in  the 
port,  the  cargo  is  to  be  examined  by  surveyors  named  by  the 
Commercial  Judge  or  the  Consular  Agent ;  they  are  to  declare  the 
nature  of  the  damage  which  has  been  received  by  the  goods  ex- 
amined, the  means  of  repairing  them,  or  escaping  further  damage, 
and  if  it  can  be,  whether  it  is  convenient  or  not  to  re-ship  and 
deliver  them  to  the  port  of  consignment. 

Article  740. 

When  the  cause  of  the  harborage  has  been  removed,  the  voyage 
must  be  resumed ;  the  master  being  responsible  for  the  damages 
arising  from  the  voluntary  delay. 

Article  741. 

If  the  harborage  has  been  occasioned  from  fear  of  enemies  or 
pirates,  the  vessel's  sailing  must  be  determined  upon  at  a  meeting 
of  the  officers  in  the  presence  of  those  interested  in  the  cargo  who 
may  be  there,  under  the  same  formalities  as  are  prescribed  in  Art. 
732,  regarding  the  entry  into  port. 
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Article  498. 

When  the  circumstances  do  not  allow  of  the  master  asking  in- 
structions from  the  owners  of  the  vessel,  he  must  purchase  what  he 
considers  necessary  to  keep  the  ship  well  found,  equipped  and 
provisioned. 

Article  499. 

In  cases  of  urgency  occurring  during  the  voyage,  the  master  may 
make  the  repairs  necessary  and  indispensable  to  continue  the  voyage, 
acting  in  harmony  with  the  consignees,  if  possible.  If  he  requires 
funds  for  the  necessary  repair,  replacement  and  provisioning  at  the 
port  of  refuge,*  he  must  apply  to  the  agent  of  the  shipowner,  or,  in 
his  absence,  to  those  interested  in  the  cargo,  and  in  the  absence  of 
either  or  both,  he  may  pledge  the  vessel  or  any  of  her  appurten- 
ances, contracting  a  bottomry  loan  at  maritime  interest,  previously 
obtaining  authority  from  the  Consul  or  Vice-Consul  of  the  Republic 
in  a  foreign  port,  and  m  the  absence  of  these  functionaries,  from 
the  judicial  authorities  having  jurisdiction  over  such  cases.  If  this 
course  proves  insufficient,  he  may,  with  the  same  formalities,  dis- 
pose of  a  portion  of  the  cargo,  sufficient  in  value  to  cover  the 
amount ;  he  must  select  such  cargo  as  is  most  in  demand,  and 
make  the  saje  under  judicial  sanction  at  public  auction  ;  except  in 
these  cases,  he  has  no  authority  to  act  as  herein  prescribed  in  any- 
thing concerning  the  vessel  without  the  intervention  of  the  ship- 
owner. 

Article  516. 

Without  consent  of  the  shipowner,  officers,  crew  and  shipi>ers, 
no  goods  may  be  placed  by  the  master  above  deck.  The  objection 
of  any  one  of  these  parties  is  enough  to  prevent  it. 

Article  552. 

If  the  voyage  is  prolonged  for  the  benefit  of  the  vessel  or  cargo, 
the  wages  shall  be  increased  in  proportion,  but  they  shall  not  be 
diminished  if  it  be  shortened.  *  *  *  * 

Article  590. 

If  the  sailing  of  the  vessel  is  interrupted  by  the  closing  of  the 
port,  or  by  superior  force,  the  contract  of  affreightment  is  not 
broken  and  no  indemnity  is  due  to  any  one  for  the  loss  arising  there- 
from. The  expenses  of  wages  and  maintenance  of  the  crew  being 
considered  Jis  general  average.  *  *  *  * 
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Article  593. 

If  the  vessel  discharges  in  the  port  of  refuge,  the  entire  freight 
for  the  outward  voyage  becomes  due  if  more  than  half  of  the  voy- 
age has  been  accomplished,  if  not,  one-half  only  of  the  freight  is 
due. 

Article  594. 

The  expenses  incurred  in  any  port  of  refuge  of  discharging  and 
reloading,  made  with  the  consent  of  the  shippers,  or  in  their 
absence,  with  that  of  the  Tribunal,  to  avoid  damage  to  the  goods, 
are  borne  by  the  shippers. 

Article  595. 

Where  the  vessel  enters  a  port  of  refuge  for  the  purpose  of  repair- 
ing, the  freighter  has  no  right  to  any  indemnity,  and  if  the  ship 
pers  wish  to  discharge,  they  may  do  so,  paying  the  entire  freight, 
if  the  delay  does  not  exceed  thirty  days,  or  paying  freight  in  pro 
portion  to  the  distance  traversed  if  it  exceeds  that  term.  If  the 
vessel  is  permanently  disabled  the  master  must  seek  another,  and 
freight  her  at  his  cost  to  carry  the  cargo  to  its  destination — going 
with  the  cargo  thereto. 

But  if  no  vessel  can  be  procured  within  thirty  leagues,  the  cargo 
is  to  be  stored  at  the  port  of  refuge  fbr  account  of  its  owners,  the 
freight  of  the  disabled  ship  being  adjusted  in  proportion  to  the 
distance  traversed — no  party  having  further  claim  for  indemnity. 

Article  597. 

If,  in  consequence  of  blockade,  or  any  other  cause  interrupting 
commercial  intercourse,  the  vessel  cannot  reach  her  port  of  desti- 
nation, and  the  freighters*  instructions  have  not  provided  for  such 
a  case,  the  master  must  proceed  to  the  nearest  safe  port,  and  deliver 
the  cargo  to  any  one  there  commissioned  to  receive  it ;  in  the 
absence  of  such  person,  he  shall  await  the  instructions  of  the  ship- 
per, or  of  the  consignee,  and  shall  act  accordingly ;  the  expenses 
of  this  delay  being  borne  as  general  average. 

Article  600. 

Freight  is  due  on  goods  that  have  been  necessarily  sold  by  the 
master  to  pay  the  expenses  of  the  vessel.  The  freight  of  merchan- 
dise jettisoned  shall  be  considered  as  general  average,  its  amount 
being  made  good  to  the  freighter. 
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Article  633. 

The  lender  under  bottomry  shall  contribute  to  the  general  aver- 
ages that  may  rest  upon  the  interests  pledged  ;  and  if  there  be  no 
express  agreement,  he  shall  likewise  contribute  to  particular 
averages. 
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APPENDIX  V. 

THE   EGYPTIAN   MARITIME  CODE. 

( In  force  from  January  jisiy  1876, ) 

Title  XIL 
Section  I. 

O  F    A  V  E  RAGES. 

Article  235. 

All  the  losses  to  the  ship  and  to  the  merchandise,  and  all  extra- 
ordinary expenses  incurred  by  the  ship  or  the  merchandise,  jointly 
or  severally,  during  the  period  between  the  commencement  and 
the  end  of  the  risks,  conformable  to  Article  168,  are  considered  as 
averages. 

Article  236. 

Averages  are  of  two  classes,  general  or  common  averages,  and 
simple  or  particular  averages. 

Article  237. 

In  the  absence  of  special  agreements  between  the  parties,  aver- 
ages are  regulated  conformably  to  the  following  rules. 

Common  averages  are  borne  by  the  goods,  including  those  jetti- 
soned, and  by  the  half  of  the  vessel  and  of  the  freight,  in  proportion 
to  their  respective  value. 

Particular  averages  are  borne  and  paid  by  the  owner  of  the 
interest  that  has  suffered  the  damage,  or  given  rise  to  the  expense. 

Article  238. 

Common  averages  are — 

ist.  The  things  given  by  way  of  compromise  for  and  under  the 
name  of  ransom  of  the  vessel  or  goods. 
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2d.  The  articles  thrown  into  the  sea  for  the  common  safety  or 
advantage  of  the  vessel  and  cargo,  jointly. 

3d.  The  cables,  masts,  sails  and  other  gear  cut  or  broken  for 
the  same  purpose. 

4th.  The  anchors,  cordage,  merchandise  or  other  effects  aban- 
doned for  the  same  purpose. 

5th.  The  losses  occasioned,  by  the  jettison,  to  the  goods  remain- 
ing in  the  vessel. 

6th.  The  damages  expressly  occasioned  to  the  vessel  to  facilitate 
the  jettison,  for  lightening  or  saving  the  goods,  or  to  remove  the 
water  ;  as  likewise  the  consequential  damages  to  the  cargo. 

7th.  The  care,  medical  treatment,  maintenance  and  indemnity 
of  the  persons  who  were  on  board,  and  were  wounded  or  mutilated 
in  defending  the  vessel. 

8th.  The  indemnity  or  ransom  for  the  persons  sent  on  shore  and 
at  sea,  in  the  service  of  the  vessel  or  cargo,  and  who  have  been 
made  prisoners  or  slaves. 

9th.  The  wages  and  provisions  of  the  crew  during  the  detention, 

when  the  vessel  is  arrested,  after  the  voyage  has  commenced,  by 

order  of  a  foreign  power  or  because  of  declaration  of  war,  so  long 

as  the  vessel  or  cargo  are  not  released  from  their  mutual  obligations, 

and  freight  is  not  due,  if  the  vessel  is  chartered  by  the  month, 
loth.  The  pilotage  dues  and  other  expenses  of  entrance  and 

departure  at  a  port  of  refuge,  whether  such  entrance  be  to  repair 

damages  suffered  voluntarily  for  the  common  safety,  or  to  escape 

from  an  imminent  peril  arising  from  storm  or  pursuit  of  an  enemy, 

likewise  the  expenses  of  unloading  to  lighten  the  vessel  and  enter 

into  a  harbor,  roadstead  or  river. 

nth.  The  expenses  of  entering  a  port  of  refuge,  the  warehousing 

and  reloading  of  the  goods,  rendered  necessary  for  the  reparation 

of  damages  voluntarily  caused  for  the  common  safety. 

1 2th.  The  expenses  incurred  to  secure  the  release  of  the  ship  and 

merchandise  when  they  have  been  arrested  or  captured,  and  their 

restoration  has  been  conjointly  secured  by  the  master. 

13th.  The  expenses  incurred  to  get  the  vessel  afloat  when  she 

has  been  voluntarily  run  aground  in  order  to  avoid  loss  or  capture, 

as  also  the  damages  to  the  vessel  and  cargo,  jointly  or  separately,  in 

the  same  case. 

14th.  In  general  the  losses  caused  voluntarily,  in  cases  of  danger, 

as  also  the  expenses  incurred  under  like  circumstances,  after  delib- 
eration, for  the  common  good  and  safety  of  the  vessel  and  cargo. 
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.  Article  239. 

Particular  averages  are — 

I  St.  The  loss  occuring  to  the  goods  or  to  the  ship  by  their  own 
defect,  by  tempest,  capture,  shipwreck  or  accidental  stranding. 

2d'  The  expenses  of  salvage. 

3d.  The  loss  and  wear  of  cables,  anchors,  sails,  masts,  cordage 
and  boats  occasioned  by  tempest  or  other  disaster  of  the  sea. 

4th.  The  expenses  of  entering  a  port  of  refuge,  occasioned  either 
by  want  of  provisions  or  through  a  leak  or  other  accidental  misfor- 
tune that  requires  repair. 

5th.  The  provisions  of  the  seamen  during  the  stay  when  the 
vessel  has  been  detained  on  her  voyage  by  order  of  a  power,  if  the 
vessel  be  freighted  by  the  voyage. 

6th.  The  provisions  and  wages  of  the  seamen  during  the  repairs 
of  any  loss  whatever,  and  during  quarantine,  whether  the  vessel  be 
freighted  by  the  voyage  or  by  the  month. 

7th.  In  general  all  the  damages,  losses  or  expenses  incurred  and 
suffered  on  the  part  of  the  vessel  alone,  or  by  the  merchandise  alone, 
after  the  loading  and  departure,  until  the  arrival  and  discharge. 

Article  240. 

The  damages  occurring  to  the  merchandise  by  the  fault  of  the 
master  through  not  having  properly  closed  the  bow  ports,  anchored 
the  vessel  or  provided  good  cables ;  and  every  other  accident  arising 
from  the  negligence  of  the  master  or  the  crew  are  also  particular 
averages  borne  by  the  owner  of  the  goods,  but  for  which  he  has 
recourse  against  the  master,  the  ship  and  the  freight. 

Article  241. 

The  boat  hire,  towages,  pilotage  to  enter  into  gulfs  or  rivers,  to 
leave  them,  the  duties  of  permits,  inspections,  reports,  tonnage, 
lights,  anchorage  or  other  dues  of  navigation,  are  not  averages,  but 
simply  expenses,  at  the  charge  of  the  vessel. 
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Section  II. 

Of  Jettison  and  of  Contribution  to  General  or  Comnion 

Average. 

Article  245. 

If,  because  of  tempest  or  pursuit  of  an  enemy,  the  master  con- 
siders himself  under  the  necessity  of  throwing  into  the  sea  apart  of 
the  cargo,  of  cutting  away  the  masts  and  cables,  of  abandoning  the 
anchors,  of  running  the  ship  aground,  or  of  taking  any  other  extra- 
ordinary measures  for  the  common  safety,  he  must  consult  those 
interested  in  the  cargo,  if  there  be  any  of  them  on  the  vessel, 
and  the  principal  members  of  the  crew.  If  there  is  a  difference  of 
opinion,  the  opinion  of  the  master  and  the  principal  members  of 
the  crew  prevail. 

Article  246. 

In  case  of  jettison,  the  master  must,  in  preference,  throw  over- 
board, so  far  as  it  is  possible  to  do  so,  the  things  least  necessary, 
those  of  the  greatest  weight  and  least  value  ;  then  the  goods  on  the 
first  deck,  at  his  discretion,  after  consulting  the  principal  members 
of  the  crew. 

Article  247. 

The  master  must  set  forth  in  writing,  as  soon  as  possible,  the 
deliberation  taken  on  such  matters.  The  proces  verbal  drawn  up 
for  this  purpose,  contains:  ist.  The  motives  that  havedeteraiined 
the  jettison.  2d.  The  enumeration  of  the  articles  jettisoned  or 
damaged.  3d.  The  signatures  of  those  who  were  consulted,  or 
the  reasons  for  their  refusal  to  sign.  The  deliberation  is  inserted 
in  the  log  book. 

Article  248. 

At  the  first  port  in  which  the  vessel  arrives,  the  master  must, 
within  twenty-four  hours  of  his  arrival,  confirm  by  oath  the  truth 
of  the  facts  stated  in  the  deliberation  transcribed  in  the  log  book, 
before  the  authority  indicated  in  the  following  Article. 
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Article  249. 

The  statement  of  the  losses  and  damages  is  made  out  in  the  plac  e 
of  the  vessel's  discharge,  by  experts,  at  the  request  of  the  master. 
The  experts  are  appointed  by  the  Tribunal,  or  Court  of  Commerce, 
or  inr  the  absence  thereof,  by  the  sui>erior  local  authority,  if  it  be  in 
an  Ottoman  port.  If  the  discharge  is  made  in  a  foreign  port,  they 
are  appointed  by  the  Ottoman  Consul,  or  if  there  be  none,  by  the 
local  magistrate.  Before  beginning  their  duties,  the  experts  shall 
be  sworn. 

Article  250. 

The  effects  and  the  merchandise  damaged  or  jettisoned  are  esti- 
mated according  to  their  value  in  the  place  of  their  discharge. 
The  nature  and  quality  of  the  merchandise  jettisoned  are  proved  by 
the   production   of  the  bills  of  lading,  invoices  or  other  written 

proofs. 

Article  251. 

The  experts  appointed  in  virtue  of  the  preceeding  article  also 
make  the  apportionment  of  the  losses  and  damages.  This  appor- 
tionment is  made  upon  the  effects  jettisoned,  abandoned  and  saved," 
and  on  the  half  of  the  vessel  and  of  the  freight  in  proportion  to 
their  value  in  the  place  of  discharge. 

Article  252. 

The  apportionment  is  considered  binding,  upon  being  approved 
by  the  Tribunal  of  Commerce,  or  in  the  absence  of  such  Tribunal, 
by  the  Governor,  if  it  be  in  an  Ottoman  port. 

In  foreign  ports  the  apportionment  is  made  binding  by  the  Otto- 
man Consul,  or  if  there  be  none,  by  the  competent  local  Tribunal. 

Article  253. 

If  the  nature  or  quality  of  the  goods  is  disguised  in  the  bill  of 
lading,  and  if  they  are  found  to  be  of  greater  value,  they  contribute 
according  to  their  value  if  they  have  been  saved,  and  are  paid  for 
according  to  their  stated  value  if  they  have  been  jettisoned  or  dam- 
aged. 

Article  254. 

The  ammunition  and  provisions  intended  for  the  defence  and 
the  sustenance  of  the  crew,  the  luggage  of  the  crew,  and  the  per- 
sonal effects  of  the  passengers  do  not  contribute  in  case  of  jettison  ; 
the  value  of  such  when  jettisoned  shall  be  paid  for  in  contribution 
by  all  the  other  goods. 
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Article  255. 

The  effects  for  which  there  are  no  bills  of  lading  or  declaration 
of  the  master,  and  which  are  not  on  the  manifest  of  the  cargo,  if 
they  are  jettisoned,  are  not  made  good  ;  but  if  they  are  saved,  they 
contribute. 

Article  256. 

The  effects  stowed  on  deck  contribute  if  they  are  saved.  If  they 
are  jettisoned  or  damaged  through  the  jettison,  the  owner,  except 
in  case  of  small  coasting  vessels,  is  not  allowed  contribution,  but 
rnay  exercise  his  right  of  reclamation  against  the  master,  conformably 
to  the  provisions  of  Article  44*. 

Article  257. 

There  is  no  ground  for  contribution  to  make  good  damage 
happening  to  the  ship  on  the  occasion  of  a  jettison,  except  the 
damage  has  been  done  to  facilitate  the  jettison. 

Article  258. 

If,  notwithstanding  the  jettison,  the  vessel  is  not  saved,  the 
merchandise  or  other  interests  saved  are  not  liable  for  any  payment 
or  contribution  of  average  for  the  merchandise  jettisoned  or 
damaged. 

Article  259. 

If  the  vessel  is  saved  by  jettison  of  the  goods,  and  yet  is  lost  in 
continuing  the  voyage,  only  the  effects  saved  contribute,  in  pro- 
portion to  their  value,  according  to  the  condition  in  which  they  are 
found,  after  deducting  the  expenses  of  salvage. 

Article  260. 

If  the  vessel  and  cargo  are  saved  by  cutting  away  the  rigging,  or 
by  other  damage  done  to  the  vessel,  and  the  goods  perish  or  are 
afterwards  captured,  the  master  cannot  exact  from  the  owners, 
freighters  or  consignees  of  these  goods  any  average  contribution. 

Article  261. 

If  the  merchandise  be  lost  through  the  act  or  fault  of  the  owner 
or  consignee,  it  is  considered  as  not  lost,  and  it  consequently  con- 
tributes to  general  average. 

*  §  44.  The  master  is  likewise  responsible  for  all  damage  happening  to  mer- 
chandise stowed  on  deck,  without  the  written  consent  of  the  shipper.  This 
provision  is  not  applicable  to  the  coasting  trade. 
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Article  262. 

The  effects  jettisoned  do  not  contribute  in  any  case  to  the  pay- 
ment of  damages  arising  after  the  jettison  to  the  merchandise  saved. 
The  merchandise  does  not  contribute  to  payment  for  the  vessel,  if 
she  be  lost,  or  reduced  to  a  state  of  unseaworthiness. 

Article  264. 

In  case  of  loss  of  merchandise  put  into  boats  to  lighten  the  ves- 
sel on  entering  a  pprt  or  river,  the  apportionment  i^  made  on  the 
vessel  and  the  entire  cargo.  If  the  vessel  perishes  with  the  rest  of 
the  cargo,  there  is  no  apportionment  made  on  the  goods  placed  in 
the  boats,  although  they  arrive  safely. 

Article  265. 

In  all  the  above-mentioned  cases  the  master  and  the  crew  have  a 
lien  upon  the  goods  and  on  the  price  obtained  for  them,  for  the 
amount  of  contribution. 

Articxe  266. 
If,  after  the  apportionment  is  made,  the  jettisoned  effects  are 
recovered  by  the  proprietors,  they  are  bound' to  return  to  the  master 
and  to  the  parties  interested  the  amount  of  contribution  they  have 
received,  deducting  the  damages  caused  by  the  jettison  and  the 
expenses  of  recovery. 

Article  171. 
Those  who  lend  on  bottomry  on  merchandise  contribute,  to  the 
relief  of  those  who  borrow,  to  the  general  average,  notwithstanding 
all  agreement  to  the  contrary.  They  also  contribute  to  particular 
average,  if  there  is  no  agreement  to  the  contrary.  This  contribu- 
tion is  based  upon  the  money  lent  and  the  agreed  premium. 

Article  97. 

In  case  of  the  blockade  of  the  port  to  which  the  vessel  is  bound, 
the  master,  if  he  has  no  orders  to  the  contrary,  must  go  to  one  of 
the  neighboring  ports  where  he  is  permitted  to  go,  and  there  await 
the  orders  of  the  shippers  or  consignees,  giving  them  notice  of  the 
fact. 

Article  98. 

The  vessel,  the  appurtenances  and  equipments,  the  freight  and 
the  cargo  are  respectively  bound  (by  a  lien)  for  the  execution  of 
the  agreements  between  the  parties. 
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APPENDIX  VI. 

OTTOMAN    CODE  OF   MARITIME   COMMERCE. 

(  Turkey.  ) 

Title  XII, 

OF    AVER  AGES. 

Seci'ION  I. 

Of  the   Definition^  of  the  Classification   and  of  the 

Adjustment  of  Averages. 

Article  241. 

All  damages  which  are  suffered  by  the  ship  and  the  merchandise, 
and  all  extraordinary  expenses  incurred  for  the  vessel  and  the  mer- 
chandise, conjointly  or  separately,  during  the  time  between  the 
beginning  and  the  end  of  the  risk,  agreeable  to  Article  170,  are 
considered  averages. 

Article  242. 

Averages  are  of  two  classes,  average  gross  or  common,  and 
average  simple  or  particular. 

Article  243. 

In  the  absence  of  special  agreements  between,  the  parties,  averages 
are  adjusted  according  to  the  following  rules. 

Article  244. 

General  averages  are  paid  by  the  nverchandise,  including  that 
jettisoned,  and  by  half  of  the  ship  and  freight,  in  proportion  to 
their  respective  values. 

Particular  averages  are  borne  and  paid  by  the  proprietor  of  the 
property  which  has  received  the  damage  or  occasioned  the  expense. 
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Article  245. 

General  averages  are — 

ist.  The  things  given  by  agreement  or  as  a  redemption  for  the 
ship  and  goods. 

2d.  The  property  thrown  into  the  sea  for  the  common  safety  or 
for  the  good  of  the  ship  and  cargo  conjointly. 

3d.  The  cables,  masts,  sails  and  other  apparel  which  are  cut  or 
broken  for  the  same  end. 

4th.  The  anchors,  rigging,  merchandise  and  other  effects  aban- 
doned for  the  same  purpose. 

5th.  The  damages  occasioned,  by  the  jettison,  to  the  merchandise 
remaining  in  the  vessel. 

6th.  The  damages  purposely  caused  to  the  ship  to  facilitate  the 
jettison,  the  lighterage  or  the  salvage  of  goods  or  the  drainage  of 
water ;  also  the  damage  done  by  such  acts  to  the  cargo. 

7th.  The  wages,  medical  expenses,  board  and  compensation  to 
persons  on  board  who  have  been  wounded  or  mutilated  in  defend- 
ing the  ship. 

8th.  The  indemnity  or  ransom  of  those  who  have  been  sent 
ashore  or  on  the  sea  in  the  service  of  the  ship  and  cargo,  and  who 
have  been  made  captives  or  slaves. 

9th.  The  wages  and  food  of  the  crew  during  the  detention  when 
the  ship  is  arrested,  after  the  commencement  of  the  voyage,  by 
order  of  a  foreign  power,  or  on  account  of  the  breaking  out  of  a 
war,  as  long  as  the  ship  and  cargo  have  not  been  released  from 
their  reciprocal  obligations;  but  no  freight  shall  be  due  if  the 
vessel  is  hired  by  the  month. 

loth.  The  pilot  dues  and  other  charges  of  entry  and  sortie  in  a 
port  of  distress,  made  in  order,  either  to  repair  the  damages  suffered 
voluntarily  for  the  common  safety,  to  escape  an  imminent  danger 
from  a  tempest,  or  the  pursuit  of  an  enemy ;  and  also  the  expense 
of  unloading  to  lighten  the  ship  and  enter  into  a  port,  harbor  or 
river  under  similar  circumstances. 

nth.  The  costs  of  landing,  storing  and  reloading  the  merchan- 
dise required  in  order  to  repair  a  damage  voluntarily  caused  for  the 
common  safety. 

1 2th.  The  costs  incurred  in  seeking  the  restitution  of  the  ship 
and  the  cargo  when  they  have  been  arrested  or  restrained,  and 
have  been  reclaimed  simultaneously  by  the  master. 
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13th.  The  charges  incurred  to  float  a  ship  voluntarily  run  ashore 
to  prevent  total  loss  or  capture;  also  the  damage  in  such  case 
caused  to  the  ship  or  cargo  conjointly  or  separately. 

14th.  And  in  general  all  damages  voluntarily  caused  in  case  of 
danger,  and  suffered  as  an  immediate  consequence  of  this  danger, 
as  also  the  expenses  incurred  under  similar  circumstances,  after 
deliberation,  for  the  common  good  and  safety  of  the  ship  and  cargo 
during  the  time  of  the  risks. 

Article  246. 
Particular  averages  are — 

I  St.  The  damages  received  by  the  goods  and  the  ship  by  their 
vice proprCf  by  tempest,  capture,  shipwreck  or  accidental  stranding. 

2d.  The  charges  made  to  escape  these  perils. 

3d.  The  loss  of,  and  damage  to  cables,  anchors,  sails,  masts, 
cordage  and  boats  caused  by  tempest  or  other  peril  of  the  sea. 

4th.  The  expenses  resulting  from  any  entry  into  a  port  of  refuge 
occasioned  either  by  the  need  of  provisions,  by  a  leak,  or  by  any 
accidental  damage  requiring  repair. 

5th.  The  board  and  wages  of  the  sailors  during  a  detention  when 
the  ship  is  arrested  on  the  voyage  by  order  of  a  power,  if  the  vessel 
be  chartered  by  the  voyage. 

6th.  The  board  and  wages  of  the  seamen  during  the  repair  of 
any  damage  and  during  quarantine,  whether  the  ship  is  hired  by 
the  voyage  or  the  month. 

7th.  And  in  general  all  damages,  losses  and  charges  made  or 
suffered  for  the  ship  alone  or  for  the  goods  alone,  from  the  time  of 
loading  and  departure  until  the  time  of  arrival  and  discharge. 

Article  247. 

The  damages  sustained  to  the  goods  through  fault  of  the  master 
in  neglecting  to  properly  close  the  hatches,  moor  the  vessel,  pro- 
vide proper  tackle,  and  by  all  other  accidents  arising  out  of  the 
negligence  of  the  master  or  crew  are  likewise  particular  averages, 
to  be  supported  by  the  owner  of  the  merchandise ;  but  for  any 
of  these,  recourse  may  be  had  against  the  master,  the  vessel  and 
the  freight. 

Article  24S. 

The  coasting  pilotage,  towages,  pilotage  for  entering  harbors  or 
rivers,  or  for  leaving,  the  dues  for  licenses  or  passports,  surveys. 


APPENDICES.  631 

can  buoys,  buoys,  tonnage  dues,  anchorage  and  other  dues  of 
navigation  are  not  regarded  as  averages,  but  as  simple  expenses  at 
the  charge  of  the  ship. 


Section  II. 
Of  Jettison  and  of  Contribution  to  General  Average. 

Article  252. 

If,  because  of  tempest,  or  the  pursuit  of  an  enemy,  the  master 
considers  himself  obliged  to  throw  into  the  sea  a  part  of  his  cargo, 
to  cut  his  masts  or  cables,  abandon  his  anchors,  strand,  or  take 
any  other  extraordinary  measure  for  the  common  safety,  he  must 
take  the  advice  of  those  interested  in  the  cargo,  if  any  are  on  board, 
and  of  the  principal  persons  of  his  crew.  If  there  is  a  diversity  of 
opinion,  that  of  the  master  and  the  principal  persons  of  the  crew  is 
followed. 

Article  253. 
In  case  of  jettison,  the  master  is  obliged  to  jettison  first,  as  far  as 
possible,  the  articles  least  necessary,  of  the  greatest  weight  and 
lowest  price,  and  after  these,  the  goods  upon  the  first  deck,  at 
his  option,  after  having  consulted  with  the  principal  persons  of  the 
crew. 

Article  254.  • 
The  master  is  obliged  to  reduce  to  writing,  as  far  as  possible,  the 
deliberation  on  this  matter.  This  report  must  contain,  ist.  The 
reasons  for  the  jettison.  2d.  The  statement  of  the  articles  jetti- 
soned or  damaged.  3d.  The  signature  of  those  who  have  been 
consulted,  or  the  reason  for  their  refusal  to  sign.  The  deliberation 
must  be  written  in  the  log-book. 

Article  255. 
At  the  first  port  where  the  vessel  may  touch,  the  master  is  bound, 
within  twenty-four  hours  of  his  arrival,  to  affirm  under  oath  the 
truth  of  the  statements  made  in  the  log-book,  before  the  authority 
named  in  the  following  article. 

Article  256. 
The  statement  of  losses  and  damages  is  made  at  the  place  of  dis- 
charging the  ship,  at  the  request  of  the  master  and  by  experts. 
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The  experts  are  appointed  by  the  Tribunal  or  the  Board  of  Trade, 
.  or  in  default,  by  the  local  Council,  if  it  be  an  Ottoman  port.  They 
are  appointed  by  the  Ottoman  Consul,  or  in  default,  by  the  local 
magistrate,  if  the  discharpje  is  made  in  a  foreign  port.  The  experts 
are  sworn  before  beginning  their  duties. 

Article  257. 

The  effects  and  the  goods  jettisoned  are  estimated  according  to 
their  value  at  the  place  of  discharge.  The  kind  and  quality  of  the 
goods  jettisoned  are  proved  by  the  production  of  the  bills  of  lading, 
the  invoices  or  other  written  proofs. 

Article  258. 

The  experts  named  in  virtue  of  the  preceding  article  for  the 
estimation,  also  make  the  apportionment  of  the  losses  and  damages. 

The  apportionment  for  the  payment  of  the  losses  and  damages  is 
made  upon  the  effects  jettisoned,  abandoned  and  saved,  and  upon 
half  of  the  ship  and  freight,  in  proportion  to  their  value  at  the 
place  of  discharge. 

Article  259. 

The  apportionment  is  rendered  final  by  the  approval  of  the 
Tribunal  of  Commerce,  and  in  default,  by  the  local  Council  if  it  be 
made  in  an  Ottoman  port.  In  a  foreign  port  the  apportionment  is 
made  conclusive  by  the  competent  local  Tribunal. 

Article  260. 

If  the  nature  or  the  quality  of  the  merchandise  has  been  misstated 
in  the  bill  of  lading,  and  it  is  found  to  be  of  a  greater  value,  it 
contributes  upon  its  estimated  value,  if  it  is  saved,  while  it  is  paid 
for  according  to  the  value  stated  in  the  bill  of  lading,  if  it  is  lost. 

If  the  merchandise  is  proved  to  be  of  an  inferior  value  to  that 
given  in  the  bill  of  lading,  it  contributes  according  to  the  quality 
stated  in  the  bill  of  lading,  if  it  is  saved ;  it  is  paid  for  according  to 
its  true  value,  if  it  is  jetti.soned  or  damaged. 

Article  261. 

The  munitions  of  war,  and  the  provisions  destined  for  the  defence 
of  the  ship  and  the  nourishment  of  the  crew ;  the  effects  of  the 
seamen  and  the  clothing  of  the  passengers  do  not  contribute  to 
jettison ;  their  value,  if  jettisoned,  is  to  be  contributed  for  by  all 
the  other  effects. 
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Article  262. 

The  property,  for  which  there  is  no  bill  of  lading  or  declaration 
of  the  master,  or  which  does  not  appear  upon  the  manifest  or  cargo 
list,  is  not  paid  for  if  jettisoned,  but  contributes  to  the  average  if 
saved. 

Article  263. 

The  effects  loaded  upon  the  deck  of  the  ship  contribute  if  they 
are  saved.  If  they  are  jettisoned,  or  damaged  by  the  jettison,  the 
owner,  except  in  the  coasting  trade,  is  not  entitled  to  contribution, 
but  may  enforce  his  remedy  against  the  master,  according  to  the 
disposition  of  Article  44*. 

Article  264. 

There  is  no  contribution  for  damages  sustained  by  the  ship, 
through  the  jettison,  unless  the  damage  has  been  caused  to  facilitate 
the  jettison. 

Article  265. 

If,  notwithstanding  the  jettison  of  goods,  the  ship  is  not  saved, 
there  is  no  claim  for  contribution.  The  merchandise  or  other 
property  saved  is  not  liable  for  any  payment  or  average  contribu- 
tion for  the  goods  jettisoned  or  damaged. 

Article  266. 
If  the  ship  is  saved  by  the  jettison  of  goods,  and  is  afterwards 
lost  during  the  continuance  of  the  voyage,  the  property  saved  alone 
contributes  for  the  jettison,  upon  its  value  in  the  condition  saved, 
deducting  salvage  charges. 

Article  267. 

If  the  ship  and  the  cargo  were  saved  by  the  cutting  of  apparel  or 
other  voluntary  damage  to  the  ship,  and  if  the  goods  afterward 
perish,  or  are  stolen,  the  master  is  not  allowed  to  require  the 
owners,  shippers  or  consignees  of  the  merchandise  to  contribute  to 
this  average. 

Article  268. 

Jf  the  goods  are  lost  by  the  act  or  fault  of  their  owner  or  con- 
signee, they  are  not  regarded  as  lost,  and  contribute,  consequently 
to  general  average. 

» Art.  44.  The  master  is  responsible  for  all  damage  which  may  be  sustained 
by  the  goods  which  have  been  loaded  upon  the  deck  of  his  vessel  without  the 
written  consent  of  the  shippers.  This  disposition  does  not  apply  to  the  coasting 
trade. 
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Article  269. 

The  property  jettisoned  in  no  case  contributes  to  the  payment  of 
damages  occurring  to  the  merchandise  saved  after  the  jettison. 
The  goods  do  not  contribute  to  the  payment  for  the  ship  when 
lost  or  rendered  innavigable. 

Article  270. 

If,  in  virtue  of  a  deliberation,  had  by  the  persons  named  in 
Articles  252  and  253,  the  ship  has  been  opened  to  remove  the 
goods,  they  contribute  to  the  reparation  of  the  damage  caused  to 
the  ship. 

Article  271. 

In  case  of  the  loss  of  goods  placed  in  barges  to  lighten  the  ship 
entering  into  a  port  or  river,  the  apportionment  is  made  upon  the 
ship  and  the  entire  cargo.  If  the  ship  is  lost  with  the  rest  of  her 
cargo,  no  apportionment  is  made  upon  the  goods  placed  in  lighters, 
although  they  arrive  safely  in  port. 

Article  272. 

In  all  cases  above  named,  the  master  and  crew  have  a  lien  upon 
the  cargo  or  its  proceeds  for  the  amount  of  contribution.  They 
may,  therefore,  to  secure  this  contribution,  to  which  they  are 
entitled,  either  in  person  or  through  an  attorney,  for  account  of  all 
other  creditors,  retain,  in  case  of  a  refusal  to  pay,  and  even  sell,  by 
judicial  authority,  as  much  of  the  merchandise  as  is  necessary  to 
secure  their  share  of  the  contribution. 

Article  273. 

If,  after  the  apportionment,  the  jettisoned  property  is  recovered 
by  the  owners,  they  must  return  to  the  master  and  others  interested, 
the  amount  received  by  them  in  contribution,  after  deducting  the 
damages  caused  by  the  jettison  and  the  costs  of  recovery. 

In  this  case  the  amount  returned  is  divided  between  the  ship  and 
the  consignees  of  cargo  in  the  same  proportion  as  that  in  which 
they  contributed  to  the  damages  caused  by  the  jettison. 
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APPENDIX  VII. 

BELGIAN   COMMERCIAL   CODE. 

{Promulgated  August  2ist^  ^<^7P- — /«  force  September  i^th,  iSjg.) 

Book  II.      Title  III 

CHAPTER  III. 

Of  Averages  and  their  Adjustment. 

Article  99. 

All  extraordinary  expenses  made  for  the  ship  and  the  cargo,  con- 
jointly or  separately ;  all  damage  happening  to  the  ship  or  the  cargo 
from  the  loading  and  departure  until  the  arrival  and  discharge,  are 
considered  averages. 

Article  100. 

In  default  of  special  agreements  between  all  the  parties,  averages 
•      are  regulated  in  conformity  to  the  following  dispositions. 

Articxe  ioi. 

Averages  are  of  two  classes:  general  average  and  particular 
average. 

Article  102. 

The  extraordinary  expenses  made  and  the  voluntary  damages 
sustained  for  the  common  good  and  safety  of  the  ship  and  of  the 
cargo  are  general  averages. 

All  other  averages  are  particular. 

Article  103. 

The  expenses  of  any  port  of  refuge  made  in  consequence  of  sea 
peril  which  would  involve  the  ship  and  cargo,  if  the  voyage  had 
been  continued,   in  a  state  of  common  peril,   are  likewise  con- 


636  GENERAL  AVERAGE 

siderejj  as  general  averages.  The  wages  and  provisions  of  the  crew 
from  the  entry  into  the  port  of  refuge  until  the  ship  has  been  placed 
in  a  condition  to  continue  the  voyage,  are  comprised  in  these 
expenses. 

If  the  entry  into  the  port  is  required  because  of  damage  known 
to  arise  from  the  inherent  defect  {vice propre)  of  the  ship,  or  from  a 
cause  chargeable  to  the  master  or  the  crew,  the  expenses  are  par- 
ticular averages  to  the  ship.  If  the  entry  into  port  is  required 
because  of  the  spontaneous  fermentation,  or  by  other  ince  propre 
of  the  goods,  all  the  expenses  are  particular  averages  to  the  cargo. 

Article  104. 

The  general  averages  are  supported  by  the  cargo,  the  ship,  and 
the  net  amount  of  the  freight,  in  proportion  to  their  values. 

The  particular  av^erages  are  supported  and  paid  by  the  owners  of 
the  property  which  has  sustained  the  damage  or  occasioned  the  loss. 

Article  105. 

The  freight  unpaid,  or  paid  in  advance  and  returnable,  con- 
tributes only  upon  one-half  of  its  gross  amount. 

Article  106. 
The  munitions  of  war  and  the  provisions,  the  effects  and  wages 
of  the  crew,  and  the  baggage  of  the  passengers  do  not  contribute  to 
general  average  ;  their  value  is  repaid  by  contribution  from  all  the 
other  effects. 

«  Article  107. 

All  goods  preserved  contribute  upon  their  net  value,  or  net  pro- 
ceeds at  the  place  of  discharge,  deduction  being  made  of  the 
freight  paid.  The  freight .  prepaid  and  not  returnable,  is  not  de- 
ducted. 

The  goods  jettisoned  or  otherwise  sacrificed  are  contributed  for 
upon  their  value,  including  freight,  at  the  charge  of  paying  freight. 
They  contribute  upon  their  value,  less  the  freight,  in  the  same 
manner  as  goods  saved. 

Article  108. 

The  nature  of  the  goods  is  shown  by  the  production  of  the  bills 
of  lading  and  invoices,  if  there  are  any.  If  the  quality  of  the  goods 
has  been  disguised  in  the  bill  of  lading,  and  they  possess  a  greater 
value,  they  contribute,  if  they  are  saved,  according  to  their  real 
worth.  They  are  paid  for  according  to  the  value  designated  by  the 
bill  of  lading,  if  they  are  lost. 
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If  the  goods  show  a  value  inferior  to  that  indicated  in  the  bill  of 
lading,  they  contribute  according  to  the  value  indicated  in  the  bill 
of  lading,  if  they  are  saved.  They  are  paid  for  according  to  their 
value  if  they  are  jettisoned  or  damaged. 

Article  109. 

The  effects  for  which  there  is  no  bill  of  lading  or  declaration  of 
the  master,  are  not  paid  for  if  they  are  jettisoned  ;  they  contribute 
if  they  are  saved. 

The  effects  loaded  upon  the  deck  of  the  ship  contribute  if  they 
are  saved.  If  they  are  jettisoned,  or  damaged  by  the  jettison,  the 
owner  is  not  allowed  to  make  a  claim  for  contribution  ;  his  only 
remedy  is  against  the  master.' 

Article  no. 
The  vessel  contributes  upon  its  value  at  the  place  of  discharge. 

Article  hi. 

If  the  jettison  does  not  save  the  vessel,  there  is  no  ground  for 
any  contribution.  The  goods  saved  are  not  bound  for  the  payment 
or  indemnity  of  those  which  have  been  jettisoned  or  damaged. 

Article  112. 

If  the  jettison  saves  the  ship,  and  if  the  ship,  in  continuing  the 
voyage,  is  lost,  the  effects  saved  contribute  to  the  jettison  in  pro- 
portion  to  their  value,  in  the  state  in  which  they  are  found, 
deduction  being  made  of  the  charges  of  saving  them. 

Article  113. 

The  effects  jettisoned  do  not  in  any  case  contribute  to  the  pay- 
ment of  the  damages  happening,  after  their  jettison,  to  the  goods 
saved.  The  goods  do  not  contribute  to  the  payment  of  the  ship 
lost  or  rendered  innavigable. 

Article  114. 

In  all  the  cases  above  mentioned,  the  master  and  crew  have  a 
lien  on  the  goods  or  their  proceeds  for  the  amount  of  their  contri- 
bution. 

>  ^  20.  The  master  is  equally  liable  for  all  damage  which  may  reach  the 
merchandise  which  has  been  loaded  upon  the  deck  of  his  vessel,  without  the 
written  consent  of  the  shipper. 

All  construction,  not  built  into  the  hull  with  the  timbers  of  the  ship,  is  con- 
sidered as  deck. 
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They  may  not,  however,  retain  the  goods,  if  the  consignee  gives 
security  for  the  payment  of  the  contribution. 

Article  115. 

If,  after  the  apportionment,  the  effects  jettisoned  are  recovered 
by  their  owners,  they  are  obliged  to  refund  to  the  master,  and 
others  interested,  what  they  have  received  in  contribution,  deduct- 
ion being  made  of  the  damages  caused  by  the  jettison,  and  charges 
of  recovery. 

Article  116. 

The  master  is  bound  to  draw  up  a  written  account  of  the  jettison 
and  other  sacrifices  made  as  soon  as  possible.  This  account  must 
detail  the  influences  which  determined  the  sacrifice,  the  articles 
sacrificed,  abandoned,  jettisoned  or  damaged.  It  is  signed  by  the 
master  and  the  principal  of  the  crew,  or  states  the  motive  of  their 
refusal  to  sign.     It  is  copied  into  the  register. 

Article  117. 

At  the  first  port  into  which  the  ship  enters,  the  master  is  bound, 
within  twenty-four  hours  of  his  arrival,  to  affirm  the  facts  stated  in 
the  proces  verbal. 

Article  118. 

The  account  of  the  losses  and  damages  is  made  in  the  place  of 
the  ship's  discharge,  at  the  instance  of  the  master  and  by  experts. 

The  experts  are  named  by  the  Tribunal  of  Commerce,  if  the  dis- 
charge is  made  in  a  Belgian  port.  In  places  where  there  is  no 
Tribunal  of  Commerce,  the  experts  are  nominated  by  the  justice  of 
the  peace. 

They  are  named  by  the  Belgian  Consul,  and,  in  his  absence,  by 
the  magistrate  of  the  place,  if  the  discharge  is  made  in  a  foreign 
port. 

The  experts  are  sworn  before  they  commence  their  work. 

Article  119. 

The  experts  nominated  in  virtue  of  the  preceding  article,  make 
the  statement  of  the  losses  and  damages.  The  statement  is 
rendered  executory  by  the  official  confirmation  of  the  tribunal. 

In  foreign  ports,  the  statement  is  rendered  executory  by  the 
Belgian  Consul,  or  in  his  absence,  by  any  competent  tribunal  of 
the  place. 
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Article  167. 

The  bottomry  lender  does  not  contribute  to  particular  averages. 
He  contributes  to  general  average  occurring  after  the  loan,  if  the 
terms  of  the  bond  do  not  expressly  exonorate  him. 
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APPENDIX  VIII. 

GERMANY. 

Since  the  foregoing  pages  were  written,  we  have  received  from 
Mr.  Rudolph  Ulrich,  General  Secretary  of  the  IntrrnationaUn 
Transport  Versicherun^s-Verbandes^dX  Berlin,  the  following  remarks 
upon  the  law  and  practice  of  General  Average  in  Germany. 

These  display  so  much  research  and  care  that  they  deserve  inser- 
tion in  their  entirety. 

The  General  German  Commercial  Code  has  authority  throughout 
the  whole  of  the  German  Empire. 

The  origin  of  our  Commercial  Law  is  this,  on  the  17th  of  April, 
1856,  the  Assembly  of  the  German  Confederation  decided  on  the 
appointment  of  a  Commission,  in  order  to  elaborate  the  project  of 
a  General  Commercial  Code  for  the  States  in  the  German  Bund, 
and  induced  the  several  Governments  of  the  Bund  to  appoint 
lawyers  and  experts  on  such  commission.  The  **  Conference  on 
Commercial  Law'' ^  was  opened  at  Nuremberg,  January  15th,  1857, 
while  Hamburg  was  subsequently  selected  as  the  place  for  the  con- 
sideration of  Marine  Law — the  parties  appointed  by  the  Govern- 
ment going  there,  with  full  powers  to  act,  on  the  26th  of  April, 
1858. 

Before  the  opening  of  the  Conference  of  the  Delegates,  the 
Prussian  Government  had  had  prepared  the  '*  Project  of  a  Com- 
mercial Code ''^  for  the  Prussian  States,  including  also  explanatory 
considerations  and  arguments  or  ^^ Motives y  This  *^ Project'* 
served  as  a  basis  for  the  operations  in  Nuremberg  and  Hamburg. 

The  discussions  of  the  Conference  for  the  drafting  of  a  Commer- 
cial Code  were  carefully  reported  and  afterwards  printed  in  nine 
volumes,  under  the  title  of  *'  Minutes  of  Proceedings  of  the  Commis- 
sion for  the  discussion  of  the  General  German  Commercial  Code,^' 
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The  Prussian  Project,  w-ith  its  preambles,  and  particularly  the 
above  mentioned  minutes,  serve  now  as  an  authority  for  Judges  in 
contested  cases.     My  remarks  refer  repeatedly  to  both  sources. 

Under  the  provisions  of  a  law  of  June  12th,  1869,  a  Superior 
judicial  court  for  commercial  matters  has  been  established,  whose 
jurisdiction  extends  over  the  entire  German  Empire. 

This  Court  is  called  the  Superior  Commercial  Court,  and  sits  at 
Leipzig.  The  decisions  of  this  court  have  also  been  frequently 
cited  by  me. 

With  reference  to  Marine  Insurance,  the  following  may  be  said 
on  the  subject  of  General  Average. 

Our  Commercial  Code,  in  the  nth  Chapter,  treats  of  Insurance 
against  the  dangers  of  Maritime  Naingation.  In  the  great  number, 
however,  of  the  German  seaports,  insurance  is  effected,  not  upon 
the  basis  of  the  General  German  Commercial  Code^  (nth  Chap.)> 
but  upon  the  basis  of  the  General  Marine  Insurance  Conditions  of 
i86j.  These  last  are  to  be  considered  as  an  Insurance  Ordinance, 
developed  out  of  a  private  agreement.  Most  German  Marine 
policies  are  based  upon  them. 

General  Principles. 
Must  the  general  average  act  be  voluntary  and  deliberate  / 

The  various  "Codes"  differ  materially  from  each  other  in  this 
respect. 

Some  use  the  term  *' absichtlich^^  (intentionally),  some  ^^vor- 
satzlich^'  (purposely),  some  '^freiwillig*'  and  ** mit  Vorbedacht'' 
(voluntary  and  deliberately). 

In  the  General  German  Commercial  Code,  Art.  702,  the  word 
*^vorsdtzlich*'  (purposely,)  is  selected;  whereby  is  meant,  no 
doubt,  that  the  captain  must  have  with  deliberation,  and  while 
there  yet  remains  to  him  a  choice  of  means  of  escape,  decided  to 
adopt  some  one  measure.  Again,  in  the  *^ Motives'^  to  Art.  551 
of  the  Prussian  Project,  p.  304,  it  is  said  that  **the  fundamental 
'*  requirement  for  general  average  is  always  a  voluntary  decision 
**  to  sacrifice  something.*'  In  the  Commercial  Code  conference  it 
was  contended  that  the  addition  of  the  word  ^^ voluntary^ ^  ^2& 
unnecessary.     Minutes  of  Proceedings  pp.  268^-6. 

For  the  addition,  it  was  argued — 

ist.  That  an  act  inflicting  damage  on  a  ship  or  cargo,  may  evi- 
dently  be  decided  on   '* purposely*'   and  yet  not  **  voluntarily;** 
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but  still  this  last  condition  is  indispensable  as  a  basis  for  general 
average.  For  instance,  when  a  mast  is  cast  overboard  by  the 
master,  simply  in  anticipation  of  the  action  of  the  elements,*  or 
when  an  anchor  cap  not  be  got  on  board,  and  so  is  lost,  even 
though  not  abandoned,  the  sacrifice  of  these  objects  must  be  con- 
sidered as  made  on  purpose,  but  not  voluntarily,  and,  therefore, 
they  are  not  cases  of  general  average. 

2d.  The  expression  ^^volutitary^'^  in  addition  to  the  word  ^*' pur- 
posely,^'* would  appear  to  be  necessary  in  order  to  express  that  the 
course  adopted  is  not  forced  upon  the  captain ;  it  is  not,  for 
instance,  a  case  of  general  average  when  the  captain  is  compelled 
by  a  pirate  to  make  a  port  different  from  his  original  destination. 

3d.  The  addition  of  the  word  voluntary,  seems  to  be  necessary, 
because  there  must  be  a  sacrifice  which  the  captain  is  not  bound  to 
make,  e.  g,  he  is  bound  to  employ  his  ship  for  the  purposes  of  per- 
forming his  freight  contract,  but  is  not  bound  to  damage  his  own 
property  for  the  benefit  of  those  interested  in  the  cargo. 

Against  the  foregoing,  were  urged  the  following  considerations : — 

I  St.  In  the  cases  supposed  there  was  really  no  damage  done 
through  the  measures  adopted  by  the  captain,  but  the  damage 
referred  to  had  already  been  done  without  his  act,  and  conse- 
quently there  was  no  question  of  general  average. 

2d.  The  same  objection  lies  against  this  as  against  No.  i.  Since 
the  injury  had  not  been  done  by  the  going  into  another  port,  but 
had  already  occurred  by  the  pirates  getting  control  of  the  ship. 

3d.  In  this  case  the  sacrifice  is  in  no  degree  voluntary,  on  the 
contrary,  the  captain  appears  to  be  compelled,  by  his  obligations 
as  a  seaman,  to  make  the  sacrifice,  even  to  the  injury  of  the  ship, 
&c.,  if  it  is  necessary  for  the  saving  of  ship  and  cargo,  but  he 
would  not  have  to  do  it  without  receiving  indemnification. 

Must  it  be  to  avoid  an  imminent  and  direct  peril? 

It  was  unanimously  acknowledged  in  the  Committee,  intrusted 
with  the  drafting  of  the  Commercial  Code,  that  the  danger,  on 
account  of  which  the  sacrifice  is  made  **must  be  real,  imminent 
and  immediate."  If  the  captain,  therefore,  out  of  undue  careful- 
ness, or  to  escape  imagined  danger,  makes  a  sacrifice,  there  is  no 

» for  example,  wh6n  a  mast  is  already  endangered  to  such  a  degree  that  it  will 
obviously  be  broken  away  the  next  minute  by  the  storm,  without  aid  from  man, 
and  the  captain  is  beforehand,  and  orders  the  mast  to  be  cut  away,  not  waiting 
lor  the  elements  to  do  that  which  the  axe  does. 
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general  average,  but  each  party  interested  has  a  claim  for  damage 
suffered,  against  the  captain  or  owner.  {^Minutes  of  Proceedings^ 
fp,  2686- y.)  This  idea  is  not  expressly  stated  in  the  Commercial 
Code,  but  Art.  702  speaks  of  "the  purpose  of  escape  from  a  com- 
mon danger.*' 

Can  there  be  a  general  average  when  the  measures  taken  are 
unsuccessful  ? 

An  apportionment  of  average  can  only  be  made  if  the  ship,  and 
also  the  cargo,  both  of  them,  have  been  really  saved,  either  in 
whole  or  in  part.     (Art.  705.) 

The  total  or  partial  saving  of  ship  or  cargo  does  not,  therefore, 
allow  of  a  general  average,  but  only  if  ship  and  cargo  are  wholly  or 
partially  saved. 

In  the  cases  of  accidental  and  intentional  stranding,  the  ship 
must  not  only  be  saved  from  total  destruction,  but  she  must  also 
be  brought  off  the  shore.  When  this  has  not  been  done,  e,  g,  if 
the  ship  has  to  be  broken  up  on  the  shore,  there  is  no  general 
average  (Art.  708  3d).  There  is  no  general  average  if  a  vessel 
that  has  been  stranded,  to  avoid  foundering,  is  brought  off,  but  in 
such  a  condition  as  to  be  incapable  of  repair.'  The  third  para- 
graph of  §3,  Art.  708,  refers  only  to  the  cases  of  the  ship's  being 
purposely  stranded  to  avoid  foundering,  and  of  her  being  stranded 
by  accident,  or  owing  to  the  fault  of  the  captain.  The  case  of 
stranding  to  avoid  capture  by  an  enemy,  or  by  pirates,  is  not  re- 
ferred to. 

If  property  that  has  been  saved  from  a  common  danger  is 
afterwards  totally  lost,  its  obligation  to  contribute  to  general 
average  ceases,  because  the  apportionment  of  general  average  can 
only  be  made  on  the  things  that  remain.     (Art.  706). 

In  case  of  a  general  average  expenditure^  is  anything  due  in  con- 
tribution from  the  interests  originally  liable  therefor ^  if  the  vessel  and 
cargo  are  subsequently  lost  ? 

No.  Liability  to  contribute  to  general  average  attaches  to  the 
things,  and  no  contribution  can  be  required   if  the   interests  to 

I  When  the  repair  is  altogether  impossible,  or  cannot  be  done  at  the  place 
where  the  ship  is,  and  the  ship  cannot  be  moved  to  the  port  where  the  repairs 
might  be  carried  out.  {  444  A.  H.  B.,  and  see  J  708.  The  vessel  may  be 
unworthy  of  repairs,  i,  e.  when  the  cost  of  making,  without  deduction  of  new  for 
old,  would  exceed  two-thirds  of  her  former  value  (J  444  A.  H.  B.),  but  if 
capable  of  being  repaired,  the  damages  by  the  voluntary  stranding  are  contri- 
buted for. 


644  GENERAL  AVERAGE 

which  the  liability  attached  have  been  totally  lost  in  a  subsequent 
casualty.  {Minutes p,  26jg).  This  idea  is  expressed  in  Articles 
705,  706  and  728. 

In  answer  to  the  objection  that  such  a  rule  places  the  party 
advancing  costs  at  a  disadvantage,  it  may  be  said  that  such  costs 
are  insurable;  if  it  is  not  possible  to  obtain  an  insurance  ex- 
pressly on  them,  the  insurer  of  the  articles  originally  liable  is 
answerable  for  the  repayment  (compare  §  68  of  the  General  Marine 
Insurance  conditions  of  1867,  in  force  in  most  German  seaports). 

Is  it  necessary  that  captain  consult  with  officers  or  crew  deform 
making  a  Jettison  or  other  sacrifice  f 

No.  {Minutes  of  Proceedings,  p,  2640,)  The  injury  must  result 
from  the  act  of  the  captain  himself  or  from  what  is  done  by  his  order. 
(Art.  702).  A  general  average  cannot  be  based  on  a  spontaneous 
action  of  the  crew  in  a  moment  of  danger.  {Minutes,  p.  2684). 
It  is  admitted  that  in  the  absence  of  the  captain,  the  officer  in 
command,  as  his  substitute,  has  the  power  to  order  measures  to  be 
taken  for  safety ;  but  this  is  not  mentioned  in  the  Code,  because, 
throughout  the  Code  the  duty  of  the  captain  was  considered  the 
duty  of  his  substitute,  therefore,  the  substitute  has  never  been 
mentioned.     {Minutes,  p.  4078), 

The  expression  by  his  order  was  selected  in  order  to  express  that 
the  captain  must  know  that  he  is  sacrificing  something  for  the 
purpose  of  escape.     {Rep.,  p,  407 g). 

Can  a  general  average  result  from  a  sacrifice,  when  x^essel  is  in 
ballast  ? 

If  ship  and  ballast  belong  to  the  same  owners,  there  is  lacking 
the  plurality  of  interests  requisite  for  general  average. 

If,  however,  a  ship  under  charter,  is  in  ballast  on  her  outward 
voyage,  and  ship  and  freight  are  insured  with  different  underwriters, 
the  freight  being  insured  (for  safe  arrival,)  against  total  loss  only, 
then  the  sacrifices  made  for  the  common  interest  are  distributed 
among  the  insurers,  in  proportion  to  the  benefit  they  receive  from 
the  objects  saved. 

When  a  sacrifice  has  been  made  for  the  general  benefit,  is  a  sub- 
sequent disaster  attributable  to  the  sacrifice  to  be  treats  as  a  general 
average  f 

The  answer  to  this  question  depends  upon  the  consideration 
whether  the  second  accident  was  connected  with  the  ** purposely" 
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made  sacrifice  purely  in  an  accidental  manner,  or  if  it  had  in  some 
degree  the  relation  of  effect  to  cause. 

In  the  first  case,  there  is  no  general  average,  but  there  is  one  in 
the  second,  even  if  the  resulting  damage  referred  to  was  not  forseen. 

Indirect  damages  can,  by  German  law,  come  into  general  aver- 
age under  certain  circumstances.  This  idea  is  expressed  in  two 
places  in  the  Commercial  Code,  viz. :  Art.  702  and  Art.  708,  ist. 
the  terms  employed  being  **  likewise  the  further  damage  caused  by 
such  measures  taken."  Special  attention  must  be  given  to  the 
word  "caused,**  {verursacht),  as  preventing  an  undue  extension 
of  the  benefit  of  contribution  to  indirect  damages.  {Minutes,  /. 
4079). 

Jettison. 

Is  a  Jettison  of  cargo  ever  contributed  for  in  general  average  when 
made  from  the  deck  of  the  vessel? 

According  to  German  law,  the  captain  may  not  carry  goods  on 
deck  without  the  consent  of  the  shipper. 

But  by  Art.  567,  of  the  Commercial  Code,  individual  States  of 
the  German  Empire  have  the  power  to  annul  the  application  of  this 
rule  to  the  coasting  trade.  It  is  only  in  cases  where  deck  loads 
are  allowed  by  the  regulations  of  an  individual  State,  that  their 
value,  if  jettisoned,  is  made  good  in  general  average  (Art.  710). 
In  no  other  case  is  it  so  made  good,  not  even  when  the  party  inter- 
ested in  the  cargo  sacrificed  had  consented  to  its  being  taken  on 
deck,  nor  when  for  certain  descriptions  of  merchandise,  or  for  cer- 
tain voyages,  the  custom  of  trade  allows  deck-loads  to  be  taken, 
even  without  special  notice  to  the  underwriter*.     {Minutes ^  /.  2700, ) 

When  made  from  the  house  on  deck  ? 

The  question  of  what  structure  is  to  be  taken  as  the  deck  of  a 
vessel,  is  purposely  left  undecided  in  the  Commercial  Code.  In 
the  Mercantile  Law  Commission^  the  following  observations  were 
made  on  this  subject :  **In  the  present  condition  of  the  art  of 
ship  building  (1858),  it  is  very  difficult  to  say  what  is  to  be  con- 
sidered the  deck,  viz. :  if  the  deck  houses  extending  the  whole 
length  of  the  ship,  that  have  lately  come  into  vogue,  are  to  be  con- 
sidered the  deck  or  not. 

*  Even  if  there  is  a  usage  of  trade  for  deck  cargoes  on  certain  voyages,  so 
fully  established  that  all  interested  must  know  of  it,  including  the  underwriter. 
Who  is  bound  by  this  usage  of  trade  as  a  thing  known. 
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On  this  question  the  commercial  experts  expressed  different 
opinions.  Some  of  them  said  that  these  deck  houses  are,  as  a  rule, 
as  strongly  built,  and  as  well  caulked  as  the  rest  of  the  hull  of  the 
vessel,  and  therefore  there  should  be  no  hesitation  in  allowing  goods 
to  be  stowed  there,  because  they  would  be  just  as  well  protected 
from  sea  water,  &c.,  as  if  they  were  under  the  hatches,  moreover, 
there  is  no  objection  made  to  putting  passengers,  crew,  &c.,  there. 

Others  said  that  these  deck  houses  do  not  at  all  give  the  same 
protection  as  can  be  had  in  the  spaces  under  the  hatches.  They 
could  never  be  so  strongly  built  as  the  others,  nor  be  so  strongly- 
fastened  to  the  hull  of  the  vessel  that  they  would  not  be  easily 
damaged  by  the  shock  of  the  seas,  or  even  torn  away  bodily.  It 
was  not  for  nothing  that  in  sea  protests,  &c.,  so  much  importance 
is  attached  to  the  statement  of  the  captain  that  the  hatches  were 
well  secured  and  battened  down,  &c. 

It  would  be,  therefore,  much  better  not  to  allow  goods  to  be 
stowed  in  the  deck  houses  without  the  consent  of  those  interested, 
especially  as  this  precaution  would  do  harm  to  no  one. 

Other  members,  also,  were  of  very  varying  opinions  concerning 
the  construction  of  the  deck  houses  in  question,  some  saying  that 
they  were  weaker,  and  some  that  they  were  stronger  than  the  rest 
of  the  vessel ;'  so  that  there  was  no  general  agreement  on  the  sub- 
ject, and  it  was  recommended  that  in  the  drafting  of  the  ^^  Prefect 
of  Commercial  Law y^  it  should  be  left  for  the  Court  to  decide  in 
any  particular  case,  whether  the  deck  houses  should  be  considered 
to  be  above  deck  or  not. 

This  last  idea  was  finally  adopted,  so  that  it  is  a  matter  for  decis- 
ion, according  to  the  facts  in  each  particular  case,  whether  cargo, 
stowed  in  an  enclosed  space  oft  the  upper  deck,  is,  or  is  not  to  be 
considered  to  be  a  ^^ deck  load,''     {Minutes, p.  187^), 

Since  that  time,  a  decision,  that  has  become  valid  in  law,  was 
given  Sept.  2d,  1869,  in  the  Commercial  Court  of  Hamburg,  that 
the  deck  houses  of  a  vessel  can  only  be  considered  of  equal  security 
with  the  hold,  if  they  are  built  in  with  the  frame  of  the  vessel. 
(^Compare  Hamburg  Com'  L  Court  Journal,  VoL  III,p,j6,  i8/o)> 

'  The  experts  stated  in  the  protocol,  that  a  general  rule  could  not  be  made 
applicable  to  deck  shipments;  some  vessels  having  deck  houses  as  strongly 
built  as  the  hull,  while  others  were  materially  weaker. 
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Water  casks  ^  hawsers  ^  anchors  ^  etc, ,  jettisoned  from  on  deck  f 

The  Commercial  Code  lays  down  the  general  principle  that  ship's 
tackle  jettisoned,  if  the  other  conditions  of  general  average  are 
found  to  exist y  shall  be  made  good.  It  does  not  matter  whether 
such  articles  jettisoned  be  taken  from  above  or  below  deck,  since 
Art.  706,  ist,  only  applies  to  goods.  On  the  other  hand  it  is  in 
any  case  a  matter  for  inquiry,  if  the  deck  of  the  ship  is  the  proper 
place  for  the  articles  jettisoned.  If  not,  the  claim  for  their  value 
may  be,  according  to  circumstances,  thrown  out  in  the  apportion- 
ment. 

Jettison  to  get  rid  of  gooM  already  damaged  {cargo  heated,  df*c,)y 
how  treated  f 

If  the  injury  is  really  the  reason  for  the  jettison,  the  value  of  the 
goods  jettisoned  is  not  included  in  general  average,  because  it  lacks 
the  character  of  an  "unusual  sacrafice,"  one  of  the  requisites  for 
general  average.  Art.  564  of  the  Commercial  Code  expressly 
recognizes  the  right  of  the  captain  to  throw  overboard,  in  cases  of 
urgency,  such  goods  as  endanger  the  ship  and  the  rest  of  the  cargo. 

The  freight  on  jettisoned  goods  allowed  to  shipowner  in  the  general 
average  adjustment  is  f 

The  question  appears  to  have  been  put  not  quite  correctly,  as 
only  the  shipowner  is  referred  to.  But  in  some  cases  the  interest  of 
the  shipowner,  in  the  preservation  of  the  freight,  may  not  be  at 
risk,  as  e,  g,  when  the  freight  is  paid  in  advance,  and  is  not  re 
tumable,  even  if  the  vessel  should  founder.  In  such  a  case,  no 
doubt,  the  freight  lost  through  jettison  of  cargo  has  to  be  made 
good,  but  the  shipper,  receives  it,  and  not  the  owner  of  the  vessel. 
Again,  if  the  ship  has  been  chartered  for  a  lump  sum,  by  a  charterer 
who  takes  freight  by  weight  or  measurement,  it  is  not  the  first  con- 
tract between  the  owner  and  charterer,  but  the  second  contract 
between  the  charterer  and  the  actual  shipper,  that  regulates  the 
amount  to  be  made  good.     (Minutes y  pp,  27 ij  and  4110). 

A  reply  to  this  question  is  furnished  by  Art.  717  which  prescribes 
that  the  amount  to  be  made  good  for  freight  lost,  shall  be  the 
amount  of  freight  that  would  have  to  be  paid  on  the  goods  sacri- 
ficed if  the  ship  had  arrived  at  her  destination. 

If  the  voyage  for  ship  and  cargo  is  terminated  at  the  port  of 
refuge,  the  amount  to  be  received  in  general  average  for  freight 
on  the  goods  sacrificed,  is  the  same  as  would  be  paid  if  they  had 
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not  been  sacrificed,  viz.:  distance  freight,  and  not  the  full  freight 
stipulated,  because  in  this  case  the  damage  suffered  amounts  only 
to  the  distance  freight,  and  not  to  the  full  freight. 

Damage  occasioned  by  jettison^  as  by  cargo  being  placed  on  deck  to 
jettison^  by  water  getting  down  in  the  hold  while  hatches  are  open  for 
jettison^  &^cJ 

As  general  average,  for,  according  to  Art.  702,  general  average 
comprises  not  only  all  damages  intentionally  inflicted  on  ship  and 
cargo  for  the  purpose  of  escape  from  a  common  danger,  but  also 
further  damages  occasioned  by  such  measures  or  that  origi- 
nate in  the  measures  taken  for  that  purpose.  Compare  also 
Art.  708,  I  St.  Moreover  it  is  expressly  said  in  the  Minutes 
of  the  Commercial  Code  Conference ^  p.  2642 y  there  must  be 
many  damages  set  down  to  general  average,  which  do  not  neces- 
sarily and  immediately  follow  from  the  deliberate  actions  of  the 
captain,  among  these,  for  instance,  is  the  case  in  which  the  cap- 
tain, in  order  to  take  out  the  goods  so  as  to  throw  them  overboard, 
opens  the  hatches,  and  while  the  work  is  going  on,  a  sea  breaks  in 
through  the  hatchways  and  damages  the  goods  that  remain  in  the 
hold. 

Damage  by  chafing  or  breakage  by  derangement  of  stowage  in  con- 
sequence of  jettison? 

General  average  as  above. 

Loss  or  Damage. 

To  cargo  by  being  placed  in  lighters  to  float  a  stranded  ship  f 

Art.  708,  2d,  lays  down  as  a  general  rule  (and  not  merely  in  case 
of  stranding,)  that,  if  under  unusual  circumstances  in  the  course  of 
a  voyage,  the  whole  or  part  of  a  cargo  is  transferred  into  lighters 
for  the  purpose  of  lightening  the  ship,  the  damage  resulting  from 
such  transfer,  and  from  the  reshipment  into  the  vessel,  and  also 
that  suffered  while  on  board  the  lighters,  belong  to  general  average. 

To  vessel  or  cargo  by  efforts  made  to  extinguish  a  fire  on  ship- 
boards  as  by  pouring  in  water^  cutting  holes  in  the  deckj  scuttling. 

In  the  Project  of  a  Commercial  Code  for  Prussia,  which  served  as 
a  basis  for  the  discussions  of  the  Commission  on  the  General  Com- 
mercial Code,  it  is  laid  down  that  general  average  covers  the  case 
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in  which  holes  are  made  in  the  hull  of  a  vessel  to  allow  of  the 
withdrawal  of  vcaterthat  has  got  on  board  (Art.  554  of  the  Project), 
However,  objection  was  taken  to  the  insertion  of  this  rule  in  the 
Code,  on  the  ground  that  the  case  referred  to  did  not  appear  of 
such  practical  importance  as  to  be  worthy  of  express  insertion  in 
the  Code,  for  it  would  undoubtedly,  according  to  the  general  prin- 
ciples stated  in  Art.  702^  be  admitted,  without  special  reference,  as 
pertaining  to  general  average.     (Minutes ^  p,  264J), 

If  a  bale  of  goods  on  fire  is  damaged  by  water,  is  the  water 
damage  ever  allowed  for  ? 

No.  According  to  general  principles,  a  damage  of  that  kind  by 
water  is  not  to  be  contributed  for  in  general  average. 

Cargo  or  vessefs  materials  burnt  asfuel,  as  when  a  steamer^  s  coal 
is  exhausted  by  a  protracted  voyage  on  account  of  heavy  weather,  or 
for  purposes  of  pumping,  and  stopping  a  leak  ? 

In  order  to  bring  such  a  loss  into  general  average,  the  captain 
must  show  unmistakably,  that  accidents,  entirely  unexpected,  on  the 
voyage  had  increased  the  expenditure  of  fuel.  The  mere  fact  that 
bad  weather  had  been  experienced  for  a  longer  time  than  usual,  or  that 
the  ship  had  sprung  a  leak,  on  account  of  which  it  had  been  neces- 
sary to  set  the  pumps  at  work,  would  hardly  suffice  to  justify 
recourse  to  the  cargo  or  ship's  materials  for  engine  fuel,  since  the 
captain  ought  to  count  on  having  bad  weather,  &c.,  in  every  long 
voyage. 

To  vessel  by  cutting  deck  to  save  cargo,  vessel  being  ashore  ? 

So  far  as  the  breaking  up  of  the  deck,  is  to  be  considered  as  a 
measure  of  salvage,  the  damage  resulting  therefrom  to  the  ship's 
hull  is  not  to  be  included  in  general  average. 

If,  however,  this  measure  has  been  adopted  to  facilitate  the 
bringing  of  a  stranded  vessel  off  the  shore,  the  resulting  damage  goes 
to  general  average.  This  follows  from  Art.  708,  3d.  However, 
the  turning  point  of  the  result  (the  saving  and  bringing  off  of  the 
ship,)  is  not  to  be  lost  sight  of. 

Damage  or  loss  to  vessel  or  cargo  by  voluntary  stranding.  Is 
any  allowance  made  if  vessel  is  not  refloated  ? 

The  Code  distinguishes  between  the  following  cases  of  inten- 
tional (not  voluntary,)  stranding : 

ist?  To  escape  total  loss  by  foundering. 
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2d.  To  escape  capture  by  an  enemy  or  by  pirates. 

3d.  As  a  measure  to  save  the  cargo  only,  the  sbip  being  totally 
lost. 

4th.  To  avoid  a  danger,  of  minor  importance  say  than  founder- 
ing. 

Only  in  the  first  two  cases  do  the  damages  sustained  come 
under  the  head  of  general  average.  In  the  first  case  an  additional 
requirement  is  that  the  ship  be  brought  off  from  the  shore,  and 
continue  in  a  reparable  condition.  (In  Art.  444  the  irreparable 
condition  is  thus  defined  :  that  the  repair  of  the  ship  is  quite  im- 
possible, or  that  it  cannot  be  done  at  the  place  where  the  vessel  is, 
and  she  cannot  be  taken  to  a  port  where  the  repairs  could  be  made). 
In  the  second  case  of  intentional  stranding  to  avoid  capture  by 
enemies  or  pirates,  there  will  be  a  general  average  if  the  other 
requisites  are  present,  proviued  that  ship  and  cargo  are  wholly  or 
partially  saved,  no  matter  if  the  vessel  cannot  be  brought  off,  or, 
if  after  being  brought  off,  she  is  found  to  be  capable  of  receiving 
repairs,  or  not.     Compare  Art.  708,  3d. 

Anchor  and  chain  slipped  to  escape  a  sudden  stormy  or  an  enemy  f 
According  to  Art.  708,  ist,  general  average  in  both  cases. 

Damage  to  vessel  by  defence  against  enemies  or  pirates^  ammuni- 
tion expended,  and  the  care  of  the  wounded,  ^c,  f 

According  to  Art.  708,  sth,  not  only  the  damage  done  to  the 
ship  with  such  a  motive,  but  also  that  done  to  the  cargo  will  be 
included  in  general  average.  In  case  of  one  of  the  ship's  crew 
being  wounded  or  killed  in  the  defence,  all  medical  or  surgical 
expenses,  and  any  compensation  or  reward  that  is  given  are  to  be 
treated  as  general  average. 

Loss  or  injury  to  vesseV  s  material  to  float  a  stranded  ship,  such  as 
anchors  and  chains,  or  sails  set?  Steamers^  machinery  and  coti- 
sumption  of  fuel  and  oil  in  working  ? 

In  Art.  708,  3d,  it  is  laid  down  that — 

ist.  Expenses  incurred  in  getting  off  a  stranded  vessel. 

2d.  Damage  intentionally  done  to  the  ship  for  this  purpose, 
belong  to  general  average. 

This  is  modified,  however,  by  Art.  709,  3d,  which  excludes  from 
general  average  damage  arising  to  tlie  ship  from  too  great  press  of 
sail.     An   analagous   cause  of  damage  is  the  over-driving  8f  the 
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engines  in  a  steamer.  {Minutes y  p.  2660),  Notwithstanding  this, 
it  frequently  occurs  in  practice  that  damage  caused  by  press  of  sail, 
or  over-driving  the  engines,  is  included  in  the  general  average,  if 
those  measures  have  been  adopted  to  float  a  stranded  vessel. 

Further,  under  the  head  of  **  Prangen  *'  (press  of  sail),  the  Com- 
mercial Code  includes  all  unusual  measures  adopted  by  the  captain, 
in  pursuance  of  which,  to  escap)e  from  urgent  danger,  he  sets  more 
sail  than  he  would  do  in  the  handling  of  his  ship  according  to  the 
rules  of  navigation.     {Minutes ^  /.  32 J2). 

Loss  or  injury  to  vessel^  the  spars  or  sails,  by  carrying  a  press  of 
canvas  to  escape  a  lee  shore  or  an  enemy  ? 

Art.  709,  3d,  prescribes  that  damages  incurred  through  press  of 
sail,  to  the  ship  and  its  appurtenances,  and  to  the  cargo,  are  to  be 
treated  as  special  charges,  even  if  the  measure  has  been  adopted 
to  avoid  stranding  or  capture  (by  enemies  or  pirates). 

Sails  put  to  an  unusual  use,  as  lighter  upper  sails  spread  in  place  of 
heavy  ones,  and  thereby  injured  or  lost? 

By  Art.  709,  3d,  according  to  analogy,  the  receiver  of  the  freight 
is  bound  to  do  such  work  without  charge.  He  has,  it  seems,  no 
claim  to  have  such  expenses  included  in  general  average. 

Masts,  spars,  or  sails  cut  away,  or  bulwarks  or  boats  stove  when 
vessel  is  on  her  beam  ends  f 

General  average.  Art.  708,  ist. 

Vessets  material  as  above,  cut  away  when  in  a  state  of  wreck,  i.  e, 
having  been  blown  or  washed  away,  or  hanging  over  the  side  in  a 
state  of  wreck,  and  then  cut  loose  from  the  vessel? 

The  value  that  these  articles  have  in  their  damaged  condition  is 
carried,  to  general  average. 

Damage  to  copper  by  mast  cut  away  falling  and  striking  against  it? 

General  average,  because  according  to  Art.  708,  ist,  not  only 
damage  caused  to  the  vessel  by  cutting  away  the  masts,  but  other 
damage  caused  by  such  measures  are  included  in  general  average. 

Sails  or  spars  cut  to  save  masts  ? 

If  the  whole  vessel  and  J:he  cargo  were  in  danger  at  the  same 
time  that  the  mast  was,  the  loss  is  general  average 
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Vessel's  materials  cut  or  used  to  make  temporary  masts  {jury 
ftiast),  rudder,  etc.,  or  to  replace  damages  sustained  or  spars  lost  by 
stress  of  iveathcr  ? 

Probably  general  average. 

Port  of  Refuge  Expenses. 

The  expenses  of  entering  an  intermediate  port  in  order  to  repair 
ship,  etc. 

General  average,  if  the  ship  has  put  into  a  port  to  escaj^e  from 
an  imminent  common  danger  threatening  ship  and  cargo,  had  the 
voyage  been  continued ;  especially  if  the  putting  in  is  for  the  pur- 
pose of  making  necessary  repairs  of  damage  suffered  by  the  vessel 
during  the  voyage.  And  it  makes  no  difference  whether  the  dann- 
ages  to  be  repaired  are  a  general  or  particular  average. 

Cost  of  fuel,  oil,  etc. ,  consumed  by  steamer  bearing  away  f 
Such  expenses  would  not  probably  belong  to  general  average. 

Loss  of  vessel  by  stranding  while  attempting  to  enetr  a  port  of 
refuge  ? 

Particular  average  obviously,  because  general  average  is  confined 
to  cases  where  the  ship  and  cargo,  both  of  them,  are  wholly  or 
partially  saved.     (Art.  705). 

Cost  of  discharging  cargo,  warehouse  rent,  expenses  of  handling 
cargo  and  fire  insurance  on  sa?ne  while  in  store,  expenses  of  reloading, 
cost  of  outward  pilotage  and  port  charges  ? 

General  average,  provided  the  discharge  of  the  cargo  was  neces- 
sitated by  the  same  cause  that  led  to  the  putting  in.  (Art.  708, 
Minutes,  p.  267 j.) 

The  cost  of  the  protection  on  land  must  be  made  good  in  gen- 
eral average  only  up  to  the  time  that  the  cargo  could  have  been  re- 
turned on  board. 

The  port  charges  are  allowed  only  during  the  continuance  of  the 
cause  that  led  to  the  putting  in.  If  that  cause  be  needful  repairs 
of  the  vessel,  the  port  charges  are  allowed  to  the  time  that  such 
repairs  could  have  been  completed. 

Charges  as  above  when  on  deck  loads  ? 
Particular  average. 


APPENDICES.  653 

Cost  of  repairs  to  packages  found  during  the  discharge  to  need  re- 
conditionings  {new  bagSy  hoops y  staves ,  etc,)? 

Generally  to  special  charges.  Only  to  general  average  if  it  is 
shown  that  the  damage  is  the  direct  effect  of  a  general  average  act. 

LosSy  destruction  or  damage  to  cargo  while  in  store ,  by  water y  fire 
or  robbery  ? 

Special  charges.  (Decision  of  the  Imperial  Superior  Commer- 
cial Court,  Vol.  VIII,  p.  214). 

Forwarding  part  of  cargo  to  destination  when  the  original  vessel 
cannot  carry  it  on,  at  an  expense  equal  to  or  exceeding  the  original 
freight  ? 

If  the  inability  of  the  vessel  to  take  on  the  cargo  is  the  effect  of 
a  general  average  act,  then  the  cost  of  forwarding  by  other  vessels 
is  undoubtedly  a  general  average  charge. 

Wages  and  provisions :  for  what  time  are  they  calculated,  simly 
during  detention  in  port,  or  from  the  time  of  bearing  away  until  de- 
parture after  repair  9 

Only  during  the  delay  in  the  port  of  refuge,  and  then  only  while 
the  cause  is  in  operation  that  led  to  the  putting  in.  If  that  cause 
was  the  necessary  repairs  to  the  vessel,  wages  and  provisions  are 
allowed  only  up  to  the  time  that  such  repairs  can  be  completed. 
(Art.  708,  4th).  Provisions  consumed  during  the  voyage  to  the 
port  of  refuge  are  never  allowed  in  general  average,  even  if  such 
voyage  be  prolonged  through  frost  or  stress  of  weather.  [Decision 
of  the  Imp,  Sup'r.  Com' L  Ct,,  Vol.  XIII,  p.  412.) 

Are  wages  and  provisions  allowed  during  delay  at  a  port  of  refuge 
necessarily  entered,  if  the  vessel  be  without  cargo,  i.  e,  in  ballast? 

No.  In  the  case  of  a  ship  in  ballast,  although  there  lacks  the 
plurality  of  interests  requisite  for  general  average,  the  sacrifices 
made  are  to  be  apportioned  among  the  insurers  according  to  their 
several  interests  in  the  safe  arrival  of  the  property  endangered,  but 
they  are  not  liable  for  wages,  provisions  and  lodging  of  the  crew. 
{^Compare  Ge?i'l.  Insurance  Conditions  of  1867,  §  84,  S.  2), 

Are  wages  and  provisions  allowed  during  delay  while  floating  a 
stranded  ship,  either  when  accidentally  or  voluntarily  stranded? 

No.  They  do  not  belong  to  general  average,  they  are,  on  the 
contrary,  charges  on  freight,  and  fall  upon  the  owner.  {Decision 
of  the  Imp.  Su/ r.  Com' L  Ct.,  Vol.  XIII,  p.  407), 
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Are  they  allowed  during  necessary  delay  at  the  port  of  loadings 
caused  by  an  accident  when  about  to  sail  f 

No. 

Are  they  allowed  during  delay  at  a  port  of  refuge  by  reason  of  the 
harbor  being  frozen  up  ? 

No.  The  claim  to  be  made  good  ceases  with  the  operation  of 
the  cause  of  the  average,  even  if  the  ship  cannot  proceed  on  her 
voyage,  e,  g.  on  account  of  ice.     {Minutes j  p,  40pi). 

Are  they  allowed  during  stay  at  sea  to  refit,  or  restow  cargo y  &*c,  ? 
No. 

Are  the  allowances  for  wages  based  on  the  crew  list,  or  are  the  rates 
arbitrarily  fixed  by  custom,  or  dependent  upon  the  circumstances  of 
each  case? 

According  to  §  12  of  the  Merchant  Seamen  Act  of  Dec.  27th, 
1872,  in  force  in  the  German  Empire,  the  muster-roll  must  show 
what  is  given  daily  to  each  sailor  for  food  and  drink,  and  also  the 
stipulations  of  wages,  and  in  fact  all  special  agreements. 

According  to  §§  30  and  32"  of  the  same  law,  the  sailors  are  held 
bound  for  a  continuance  of  wages  and  provisions,  to  obey  promptly 
all  orders  to  help  in  the  saving  of  the  ship  and  cargo  in  cases  of 
damage  or  danger ;  likewise  the  Com^L  Code  Conference  Minutes^ 
p,  2668,  unanimously  agreed  that  the  crew  are  bound  to  give  all 
the  assistance  in  their  power  in  unloading  the  vessel  in  a  port  of 
refuge. 

From  this  it  follows  that,  except  in  quite  unusual  cases,  the 
muster-roll  will  show  the  increased  expenditure  for  wages  and  pro- 
visions. 

Temporary  repairs  to  ship  made  at  a  port  of  refuge  to  avoid  dis- 
charge of  cargo  ? 

For  the  reply  to  this  question,  the  following  points  are  to  be  con- 
sidered : 

» §  32  of  the  Merchant's  Seamen  Act  says  :  ''In  peril  at  sea,  particularly  when 
'*  in  danger  of  shipwreck,  or  in  case  of  violence  or  seizure  of  vessel  and  cargo^ 
*♦  the  sailor  must  unhesitatingly  give  all  assistance  required  of  him  forthedeliver- 
**  ence  of  ship  and  cargo,  and  must  not,  without  the  consent  of  the  captain,  leave 
"  the  vessel  as  long  as  the  captain  remains  on  board.  He  is  bound,  in  case  of 
shipwreck,  to  aid,  to  the  best  of  his  ability,  under  orders  of  the  captain,  in 
saving  persons  and  their  effects,  also  in  providing  for  the  safety  of  the  wrecked 
material,  equipment  and  cargo,  and  to  help  in  the  recovery  of  the  same  for  a 
'*  continuance  of  his  wages  and  food.'* 


It 
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I  St.  If  the  putting  in  is  merely  a  harborage  (<f.  g.  on  account  of 
contrary  winds)  or  occasioned  by  the  personal  necessities  of  the 
ship's  crew,  and  damage  to  the  ship  is  discovered  there,  the  condi- 
tions of  general  average  prescribed  in  Art.  708,  4th,  are  wanting. 

2d.  If  the  ship  puts  into  a  port  on  account  of  a  danger  threaten- 
ing the  safety  of  the  interests  involved  in  case  of  continuance  of  the 
voyage,  the  distinction  must  be  made  whether  the  reason  for  put- 
ting in  lay  in  an  injury  falling  under  the  head  of  particular  or  of 
general  average.  In  the  first  case  if  the  injury  were  traceable  to 
the  deficiency  of  the  vessel  at  the  beginning  of  the  voyage,  there 
would  certainly  be  no  general  average,  in  case  the  unseaworthy 
condition  could  have  been  discovered  with  proper  care,  before  the 
commencement  of  the  voyage.  If,  however,  the  damage  to  be  re- 
paired comes  under  general  average,  the  cost  of  such  repairs  will 
be  allowed.  But  it  is  not  decided  by  the  Commercial  Code 
what  apportionment  must  be  made,  if  only  temporary  repairs  are 
made  at  the  port  of  refuge,  of  no  lasting  value  to  the  vessel.  Ac- 
cording to  the  views  of  the  Corn*!,  Code  Conference  in  such  a  case, 
the  damages  were  to  be  made  good  according  to  the  valuation  in 
the  port  of  destination,  with  the  addition  of  the  cost  of  the  tem- 
porary repairs  in  the  port  of  refuge.  (^Minutes,  pp,  2/oj  and  2704), 
But  due  importance  must  be  given  to  the  fact  that  the  captain  is 
not  to  be  viewed  merely  as  the  agent  of  the  parties  interested  in 
the  cargo,  but  as  their  trustee  in  the  eye  of  the  law,  and  as  such 
has  to  do  the  best  he  can  for  the  cargo  during  the  voyage. 

Loss  or  expense  by  forwarding  part  of  cargo  by  another  vessel  to 
avoid  the  cost  of  discharging,  storage ,  &^c.  9 

If  the  cargo  has  been  necessarily  discharged  by  operation  of  the 
cause  that  has  led  to  the  putting  in,  then  the  cost  of  unloading  and 
reloading,  and  protection  on  land,  come  into  general  average. 
But  if  it  should  be  more  advantageous  for  the  part  or  the  whole  of 
the  cargo  to  be  forwarded  to  the  port  of  destination  by  another 
vessel,  the  expenses  incurred  must  be  borne  in  common  by  those 
who  reap  the  advantage  of  the  measure  adopted. 

Expenses  of  divers  examining  bottom  of  vessel  for  same  purpose  ? 
General  average. 

Extra  costlimss  of  particular  average  repairs  at  a  port  of  refuge — 
how  treated? 
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The  co.st  of  particular  average  repairs  of  the  vessel  at  the  port  of 
refuge,  even  though  much  greater  than  at  her  port  of  register,  fall 
wholly  on  the  owner.     Minutes^  /.  2j8i. 

Goods  or  money  paid  as  ransom  of  vessel  and  cargo  joi fitly.  Hoiu 
if  the  captors  themselves  select  such  parts  of  the  cargo  as  best  suit 
themy  releasing  the  rest  i 

General  average.     (Art.  708,  6th). 

Expenses  of  a  complex  salvage  operation,  when  merchandise  or 
cargo  is  saved  piecemeal,  how  is  the  apportionment  made  ? 

Such  relations  arise  principally  in  stranding  cases,  e.  g.  when  in 
the  first  instance  goods  are  saved  from  a  stranded  vessel,  and  after- 
wards, the  vessel,  lightened  by  that  means,  is  brought  off  by  a 
tug-boat.  In  Germany,  the  settlement  of  this  question  is  gov- 
erned by  the  following  principles  of  law  : 

I  St.  In  cases  of  stranding,  a  general  average  is  applicable  only 
if — (a.)  The  vessel  is  intentionally  put  ashore  to  escape  foun- 
dering, provided  the  ship  is  brought  off,  and  remains  in  a 
reparable  condition.  Arts.  444  and  708,  3d.  (b,)  The  vessel 
has  been  intentionally  put  ashore  to  avoid  capture,  by  ene- 
mies or  pirates,  provided  the  ship  and  cargo  are  totally  or 
partially  saved.  No  matter  if  the  vessel  can  be  brought  off,  or 
has  had  to  be  taken  apart  on  the  beach,  and  if  she  is,  or  is  not 
capable  of  being  repaired  when  brought  off.  (Rept,  y,  40S8). 
(c.)  The  ship  is  stranded  but  not  for  the  purpose  of  saving  the 
ship  or  cargo,  as  for  instance,  if  the  ship  has  gone  on  shore  by 
accident,  or  through  the  fault  of  the  captain,  provided  ship  and 
cargo  are  totally  or  partially  saved,  aud  the  vessel  is  brought  oflf. 
{Minutes,  p,  26^6), 

2d.  The  costs  of  salvage  do  not  run  on  after  the  actual  discharge 
of  the  cargo,  because  after  such  discharge  the  requisite  community 
of  interest  between  cargo  and  ship  has  come  to  an  end,  seeing  that 
circumstances  affecting  the  one,  no  longer  affect  the  other.  (^Min- 
utes, p.  26^7  )' 

The  practical  operation  of  the  foregoing  is,  that  the  vessel  only 
contributes  to  the  salvage  charges  of  the  cargo  if  she  is  saved,  that 
is  brought  off,  but  that  the  cargo  does  not  contribute  to  the  cost  of 
bringing  off  the  vessel,  provided  such  costs  do  not  commence  until 
after  the  whole  cargo  is  already  out.  If  the  captain  at  first  has 
reasonable  hope  of  saving  ship  and  cargo,  and  therefore  enters  into 
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a  salvage  contract,  the  question  still  remains  undecided  whether  the 
cargo  saved  is  liable  to  contribute  to  general  average  or  not,  until 
the  actual  bringing  off  of  the  vessel  has  been  accomplished,  or  its 
impossibility  has  been  shown.     {Minutes  of  Proceedings,  p.  2j^6), 

Pressed  cotton  or  other  merchandise  left  at  a  port  of  refuge  because 
it  cannot  he  reshipped  throagh  lack  of  press  facilities,  or  other  similar 
cause  and  loss  of  freight  caused  thereby  f 

General  average. 

New  for  old:  what  deductions  are  made  to  cover  the  increased 
value  of  vessers  materials,  new  for  old? 

First  of  all  it  is  to  be  remarked,  that  by  the  Commercial  Code, 
the  owner  is  required  X.o  have  an  estimate  of  the  damages  made  by 
experts  (so  far  as  such  estimate  and  valuation  is  possible).  So  that 
the  owner  loses  his  claim  to  compensation  for  repairs  made  during 
the  voyage  if  such  estimate  is  not  made.  The  estimate  must  be 
made  before  the  repairs  are  begun,  and  are  so  far  to  be  taken  as  a 
guide,  that  the  expenses  actually  incurred  must  not  exceed  the  cost 
stated  in  the  estimate.     (Art.  711). 

In  case  the  ship,  receiving  the  advantage  of  the  repairs  rendered 
necessary  by  the  damage,  is  enlarged,  strengthened,  or  in  any  other 
way  improved,  as  compared  with  her  former  condition,  or  if  new- 
parts  are  put  in,  which  are  not  merely  a  fair  compensation  for  the 
parts  sacrificed,  but  are  of  obvious  advantage  to  the  owner,  then  a 
corresponding  deduction   must    be  made  from  the  allowance  for 

repairs. 

Ifthereisno  improvement  of  that  kind,  the  repairs  are  to  be 
allowed  to  the  full  extent  of  the  estimate,  if  the  vessel  at  the  time 
of  receiving  the  damage  had  not  been  afloat  for  a  whole  year. 
This  rule  holds  good  for  certain  parts  of  the  vessel,  such  as  the 
metal  sheathing,  and  for  certain  parts  of  her  appurtenances,  when 
such  parts  have  not  been  in  use  for  a  full  year. 

In  other  cases  a  deduction  is  made  from  the  full  estimate  of  one- 
third  new  for  old ;  but  for  the  chain-cable  one-sixth,  and  for 
anchor  no  deduction  is  made.     (Art.  712). 

When  cargo  delivered  is  damaged,  is  the  presumption  that  the  jetti- 

•  _ 

soned  merchandise  would  also  have  been  damaged^  allowed  to  affect 
the  value  of  goods  contributed  for  as  jettisoned,  and  what  eindence 
constitutes  this  presumption  ? 

Art.  707  treats  of  the  effect  of  a  subsequent  disaster  on  the  ad- 
justment of  allowances. 
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» 

In  German  Law,  the  fiction  prevails  that  the  goods  sacrificed  are 
to  be  considered  as  being  before  and  after  such  sacrifice  in 
entirely  good  condition,  /.  <?.  aboard  of  the  ship,  and  it  is  as- 
sumed that  the  damage  has  in  some  imagined  proportions 
affected  every  component  part  of  the  vessel  and  cargo.  {Minutes y 
p.  4081),  If,  therefore,  the  articles  remaining  in  the  vessel  are 
damaged  by  a  subsequent  accident,  this  circumstance  has  a  bearing 
on  the  amount  to  be  made  good  for  the  articles  formerly  jettisoned, 
but  only  when  it  is  absolutely  certain  that  the  subsequent  damage 
would  have  occurred  to  the  articles  that  had  been  sacrificed.  (Min- 
utes pp,  40S2,  4084). 

Contributory  Values. 
Vessel :  does  amount  made  good  contribute  in  full? 
Yes.     Art.  719,  2d. 

Freight :  does  the  whole  amount  made  good  contribute ^  or  only  the 
same  fractional  part  as  of  that  portion  earned  by  delivery  ? 

The  freight  money  contributes  only  on  two-thirds  of  the  amount 
that  comes  into  reckoning  as  general  average.     (Art.  723,  3d). 

If  a  general  average  is  allowed  when  vessel  is  in  ballast,  is  the 
freight  (the  vessel  being  under  charter,  and  pursuing  the  voyage  to 
earn  the  charter y)  regarded  as  a  contributing  interest  and  to  what 
extent  ? 

In  the  case  of  ships  in  ballast,  the  only  question  of  general  aver- 
age is  in  the  relations  between  the  different  underwriters.  For  the 
voyage  out,  the  ship's  interest  is  to  insure  for  safe  arrival,  and  this 
kind  of  insurance  is  effected  free  of  general  average.     (Art.  854). 

Does  an  absolutely  prepaid  freight  contribute  in  general  average, 
and  by  whom  is  it  paid,  i,  e,  freight  owner  or  cargo  ozuner? 

Such  freight  is  liable,  and  the  charterer  pays.  This  follows  from 
the  discussions  in  the  Cornel.  Code  Conference  given  in  pp.  2737, 
2738  and  41 18  of  the  Minutes  of  Proceedings,  The  following 
is  a  short  resume  of  the  same : 

When  a  contract  has  been  made  that  the  freight  shall  be  paid, 
even  in  case  of  the  loss  of  the  goods  at  sea,  or  that  it  shall  be  paid 
in  advance,  no  part  being  returnable  in  such  case,  the  liability  of 
the  freight  to  contribute  to  general  average  is  not  at  once  apparent. 

One  would  think  that  here  the  liability  of  the  freight  to  con- 
tribute disappears,  because  the  average  casualty  makes  no  difference 
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to  the  captain  in  respect  to  freight,  since  he  would  receive  the 
same  amount  without  delivery  of  the  goods  sacrificed,  and  so  could 
save  no  freight  by  the  sacrifice.  Notwithstanding  this,  the  contrary 
opinion  is  the  correct  one. 

The  assumption  that  the  freight  is  not  saved,  proves,  on  closer 
examination,  to  be  erroneous. 

It  is  true  that  the  freight  is  not  saved  for  the  benefit  of  the  owner, 
but  it  is  saved  for  the  shipper,  or  for  the  consignee,  which  ever  of 
these  two  bears  the  risk  of  transportation.  If,  for  instance,  the 
goods  were  sunk  at  sea,  the  profit  sought  to  be  obtained,  and  re- 
sulting from  their  transportation,  represented  by  the  freight,  would 
be  lost. 

Whereas,  the  freight  of  the  goods  sacrificed  is  always  treated 
separately,  the  goods  delivered  only  contribute  on  their  value  after 
freight  is  deducted. 

When  a  vessel  is  wrecked^  and  the  cargo  is  forwarded  by  other 
vessel  or  vessels,  are  the  expenses  of  forwarding  such  cargo  first  de^ 
ducted  from  the  freight  which  may  be  collected,  and  the  contributory 
value  of  freight  based^  on  the  remainder,  if  any  f 

If  the  ship,  after  a  general  average  act,  is  accidentally  lost  at  a 
subsequent  period  of  the  voyage,  (especially  if  she  founders,  is  con- 
demned, or  taken  by  pirates  ;  or  if  she  is  broken  up,  or  detained, 
and  declared  to  be  a  good  prize),  the  owner  receives  distance 
freight.  (Art.  632).  At  the  same  time  the  captain,  even  after  the 
loss  of  the  vessel,  is  bound  to  take  the  best  care  possible  of  the 
cargo,  and  consequently  he  is  empowered  and  required  to  forward 
the  cargo,  if  opportunity  offers,  to  its  original  destination  by 
another  vessel,  ^r  account  of  whom  it  may  concern,  (Art.  634). 
The  distance  freight  computed  on  the  original  freight  contract  for 
the  cargo,  is  liable  to  contribute  to  general  average. 

Does  excess  of  freight  over  the  charter  contribute  in  general  aver- 
age ?    Does  excess  of  charter  overfreight  contribute  ? 

If  the  charterer  for  a  lump  sum  takes  freight  by  weight  or  meas- 
urement, it  may  be  doubtful  whether  the  contract  between  the 
owner  and  the  charterer,  or  between  the  latter  and  the  minor 
freighters,  is  to  serve  as  a  basis  for  the  contribution  of  the  freight  to 
general  average. 

According  to  German  law,  it  is  always  the  second  contract  that 
governs  the  contribution,  because  only  that  freight  can  be  said  to 
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be  saved,  that  would  be  payable  upon  the  goods  on  safe  arrival'.  This 
is  the  rule,  even  whefi  the  second  contract  has  been  made  on  more 
unfavorable  conditions,  and  on  lower  terms  than  the  first,  although 
through  the  sacrifice  made,  the  larger  amount  is  saved  for  the 
owner. 

Relations  of  this  kind  arising  out  of  contracts  cannot  affect  the 
community  of  interests  that  form  the  basis  of  a  general  average ;  if 
the  second  freight  owner  has  less  to  receiye  than  the  first,  he  has 
lost  by  the  speculation  the  surplus  that  goes  to  the  other,  even 
before  the  accident  that  led  to  the  average. 

An  already  lost  value  cannot  possibly  come  into  general  average. 
{Minutes,  pp,  2714,  271^,  4108, — 4110). 

Cargo :  State  method  of  arriving  at  contributory  values :  what 
charges,  if  any,  being  deducted  from  gross  value  ? 

On  general  principles,  that  value  contributes  that  has  been  saved 
through  the  sacrifice.  If,  after  escape  from  a  common  danger,  the 
voyage  can  be  continued  to  the  original  destination,  the  owner  of 
the  cargo  receives  the  benefit  of  the  market  prices  ruling  there. 

This  value,  however,  is  not  wholly  saved  through  the  measures 
adopted  for  escape,  for  if  the  ship  had  sunk,  the  owners  of  the 
cargo  would  not  have  had  to  pay  freight  or  duties,  or  landing 
charges,  all  of  which  are  covered  by  the  market  price,  therefore, 
those  charges  which  fall  on  the  cargo  after  the  average  casualty 
must  be  deducted. 

From  what  has  been  said  above,  it  follows  that  the  insurance 
premium  must  not  be  deducted,  because  it  is  a  liability  already  in- 
curred and  at  the  moment  of  the  goods  being  taken  on  board,  the 
community  of  interests  between  ship  and  cargo  commencing  then. 

What  are  the  contributory  values  in  general  average  {other  than 
above),  in  any  circumstances  ? 

*  According  to  German  law,  the  captain  holds  on  the  goods,  upon  which  he 
has  earned  freight,  a  ^''tnortgage^^  that  is,  he  can  sell  them  without  waiting  for  a 
judicial  decision,  and  reimburse  himself  out  of  the  proceeds.  In  Great  Britain, 
the  captain,  in  such  cases,  has  only  a  "lien,"  that  is  while  he  can  hold  the  goods 
upon  which  freight  has  not  been  paid,  he  must  institute  proceedings  against  the 
freight  debtor,  and  await  judgment  before  he  can  sell -the  goods  and  reimburse 
himself  out  of  the  proceeds. 

According  to  the  German  law  of  general  average,  only  that  freight  contributes 
upon  which  the  captain  has  a  mortgage,  and  the  captain  can  only  enforce  pay- 
ment of  the  freight  and  of  general  average,  to  the  extent  of  the  value  of  the 
goods  in  question,  and  by  their  sale. 


APPENDICES.  661 

Here  can  only  arise  the  questions  whether  ( i )  bottomry  bonds 
contribute  to  general  average  and,  (  2 )  gold,  silver  and  precious 
stones  are  to  contribute  on  their  full  value. 

(i.)  Bottomry  bonds  do  not  contribute.     (Art.  725). 

(2.)  Gold,  and  papers  representing  value,  as  also  costly  articles 
contribute  to  general  average  just  as  other  goods  do. 

The  following  do  not  contribute : 

ist.  munitions  of  war  and  provisions  belonging  to  the  ship. 

2d.  Wages  and  effects  of  the  crew. 

3d.  Travellers*  baggage.  If,  however,  provisions  or  effects  are 
sacrificed  for  the  common  interest,  their  value  is  to  be  made  good, 
and  they  contribute  on  the  amount  made  good.     (Art.  725). 

If  a  voyage  is  broken  up  at  an  ittlermediate  place  by  reason  of  con- 
demnation of  vessel  or  other  cause y  and  cargo  is  sold  there ^  is  any 
freight  due  thereon ^  and  if  so ^  how  much  ? 

Yes.  Distance  freight  is  payable  in  the  ratio  of  the  distance 
accomplished  to  the  length  of  the  whole  voyage.  Distance  freight 
is  only  to  be  paid  on  the  goods  saved.     (Art.  632). 

In  computing  distance  freight  there  must  be  taken  into  account, 
not  only  the  ratio  between  the  distance  actually  travelled,  and  that 
which  remains  to  be  travelled  over,  but  also  the  outlay  of  money, 
the  time,  the  danger  and  toil  which  on  the  average  attend  the 
going  over  the  two  distances  respectively.     (Art.  633). 

If  packages  are  delivered  by  the  ship  at  the  port  of  destination 
without  contents y  {the  loss  not  arising  from  any  fault  of  ship,)  is 
freight  due  thereon  ? 

Yes.  (Art.  617).  But  when  packages  which  were  filled  with 
fluids  are  wholly,  or  for  the  greater  part  emptied,  they  may  be 
abandoned  to  the  shipowner  in  lieu  of  payment  of  freight,  also  of 
all  fees,  money  duties  and  other  charges.  This  right  is  not  barred 
by  an  agreement  that  the  shipowner  is  not  answerable  for  leakage. 

Proper  place  for  adjustment :  (a.)  Where  vessel  reaches  destina- 
tion with  fall  cargo  after  putting  into  a  port  of  refuge  ? 

According  to  Art.  729,  the  adjustment  and  apportionment  are 
made  at  the  port  of  destination. 

{b.)   When  voyage  is  broken  up  at  a  port  of  refuge,  and  cargo  for- 
warded to  destination  by  other  vessel  or  vessels  ? 
At  the  port  of  destination. 
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(c.)  When  voyage  is  broken  up  at  a  port  of  refuge ^  and  cargo  and 
vessel  soldy  proceeds  only  reaching  the  hands  of  owners  or  consignees  f 

At  the  port  where  the  voyage  terminates  and  the  sale  is  made. 

(^.)  When^  in  consequence  of  accident^  the  vessel  returns  to  the  port 
of  departure^  as  a  place  of  refuge ^  and  after  repairs ^  etc.,  proceeds 
and  completes  the  voyage  f 

At  the  port  of  destination. 

In  case  the  expense  of  forwarding  cargo  from  a  plcue  of  wreck  to 
destination  exceeds  the  original  freight^  who  pays  the  excess  ? 

The  charterer  pays  the  owner  distance  freight. 
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APPENDIX  IX. 


THE  LAW  OF  SPAIN 


AS  TO  PORT  OF  REFUGE  EXPENSES.' 

The  Commercial  Code  of  Spain  is  not  as  clear  as  is  to  be  desired 
in  a  matter  so  complicated  as  general  average,  which  is  of  frequent 
occurrence  in  these  times  when  maritime  commerce  has  attained 
such  great  development,  consequently  he  who  really  desires  to  find 
the  true  meaning  of  the  provisions  of  the  Code,  and  solve  the  doubts 
that  may  sometime  arise  from  contradictions  therein,  must  study  it 
>in  some  detail,  and  without  previous  bias. 

We  begin  by  treating  of  averages,  because  if  we  would  ascertain 
under  what  classification  of  averages  we  must  place  the  expenses  of 
putting  into  a  port  of  refuge,  we  should  first  know  what  is  their 
nature,  as  our  Code  classifies  them,  and  what  are  the  characters 
peculiar  to  each  class. 

Averages,  according  to  Art.  931,  of  the  Commercial  Code,  may 
be  ordinary,  simple  or  particular,  and  general  or  common. 

We  will  at  once  pass  over  ordinary,  which  are  in  fact  not  true 
averages,  according  to  the  Code-  itself,  which  here  makes  one  of  its 
most  inexcusable  contradictions',  and  see  what  is  understood  by 
particular  average,  and  what  by  common  or  general  average. 

*  Translated  from  **  Estudio  sobre  la  clasificacion  de  las  Averias  por  gastos 
causados  con  motivo  u  ocasion  de  arribada,"  por  Salvador  Viniegra  Liguidador  de 
Averias  Cadiz,  1878. 

a  Art.  930  says  that  those  expenses  are  averages  that  are  extraordinary  and 
accidental^  incurred  during  the  voyage  of  the  vessel  for  its  preservation  and  that 
of  the  cargo,  or  of  both  together ;  and  afterwards,  in  Art.  933,  "  ordinary  aver- 
age'*^ is  said  to  be  the  freight  of  lighters  and  the  cost  of  discharging  until  the 
goods  are  placed  on  the  wharf,  and  any  other  expense  usual  in  navigation  which 
is  not  extraordinary  and  accidental — (^). 
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Simple  or  particular  average  includes  the  losses  or  damages 
enumerated  in  Art.  935,  and  also  **all  the  expenses  and  damages 
*'  caused  to  the  ship  or  merchandise  which  have  not  resulted  in  the 
**  common  benefit  and  advantage  of  all  parties  interested  in  the  said 
**  vessel  or  its  cargo.*' 

**  Common  averages,"  says  Art.  936,  **are  in  general  all  the 
**  losses  and  expenses  that  are  incurred  deliberately  to  save  the 
**  vessel,  its  cargo,  or  some  part  thereof,  from  a  known  and  real 
**  danger.*'  Subject  to  the  application  of  this  general  rule  are  de- 
clared as  belonging  to  this  class  of  averages,  the  expenses  and  losses 
that  are  specified  in  detail  in  the  same  article. 

It  will  be  seen  at  a  glance  that  these  two  articles  do  not  agree 
with  each  other,  for,  while  the  last  treats  of  general  average,  that 
which  is  dofie  in  order  to  save  the  interests  therein  indicated,  the 
first  requires  that  the  expenses  or  losses  suffered  shall  have  resulted  in 
their  common  benefit  or  advantage  ;  and  while  §  936  merely  requires 
that  the  measure  shall  be  taken  for  the  saving  of  the  vessel,  th^ 
whole  or  a  part  of  the  cargo  ;  §  935  requires  no  less  than  the  benefit 
of  all  interested  in  the  ship  and  merchandise. 

General  average  is  also  called  common,  because,  according  to 
§  937,  **  all  those  interested  in  the  ship,  and  the  cargo  carried  by  her 
**  at  the  time  of  the  peril,  from  which  the  average  arises,  contribute 
''thereto.**  Now  it  is  impossible  to  suppose  that  it  was  intended 
to  compel  those  to  contribute  whose  advantage  had  not  been  con- 
sidered, and  no  one  is  allowed  to  presume  such  absurdities  in  the 
laws.  On  the  other  hand,  the  Code  expressly  declares  (§  935,  ist,  2d) 
that  the  loss  that  happens  to  the  cargo  or  the  hull  of  the  vessel,  its 
rigging,  appurtenances  and  stores  through  the  vice  propre  of  the 
objects,  through  accidents  of  the  seas,  or  from  the  effect  of  "  force 
major**  and  the  expenses  incurred  to  avoid  them,  and  to  repair 
them,  are  particular  averages. 

If  the  common  benefit  was  not  an  indispensable  condition  of  gen- 
eral average,  every  expense  incurred  to  avoid  the  losses  set  forth, 
would  belong  to  that  class  of  averages,  for  it  would  be  an  expense 
deliberately  incurred  to  save  the  vessel,  the  cargo,  or  a  part  of  the 
cargo,  from  a  knoum  and  real  danger. 

With  regard  to  the  other  question,  whether  it  is  requisite  for 
general  average  that  the  losses  occasioned  shall  have  resulted  in  the 
common  benefit,  as  is  said  in  Art.  935,  that  is  to  say,  that  the  saving 
should  be  caused  by  such  losses — we  do  not  hesitate  to  reply  in  the 
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negative — unless  the  provisions  of  Art.  943  are  to  be  considered  a 
reason  for  the  affirmation. 

The  clause  referred  to  is  this:  **If  the  ship  be  lost,  notwith- 
'*  standing  the  jettison  of  a  part  of  its  cargo,  the  obligation  to  con- 
"  tribute  to  general  average  ceases,  and  the  damages  and  losses 
"  that  have  happened  shall  be  considered  as  simple  or  particular 
**  average,  to  be  borne  by  those  interested  in  the  goods  that  have 
"suffered  them.  " 

It  is  obvious  from  this  clause  that  it  is  necessary  that  the  saving 
shall  have  been  made ;  a  point  on  which  there  cannot  be  the 
smallest  doubt,  but  many  cases  will  occur  in  which  safety  may  be 
attained,  not  by  reason  of  the  measures  taken  to  that  end,  but 
because  of  a  defect  in  the  danger  owing  to  some  circumstance  that 
prevents  the  full  effect  feared'. 

However  great  the  urgency  of  the  danger,  it  is  possible  that  it 
may  not  take  effect,  the  law  not  being  able  to  require  anything 
more  than  that,  in  the  due  exercise  of  his  reasoning  faculties,  the 
captain  should  consider  the. loss  decided  on  to  be  indispensable  for 
the  safety  of  the  common  interests.  There  is  a  great  difference  be- 
tween this  and  requiring  the  fatal  nature  of  the  peril,  and  the 
infallibility  of  those  who  have  to  avoid  it. 

The  better  to  prove  the  reasonableness  of  the  interpretation 
which  we  give  to  the  provisions  of  the  Code  that  we  are  examining, 
it  will  be  well  to  state  here  the  principles  on  which  the  divis- 
ion of  average  into  particular  and  general  are  based ;  a  division 
which,  as  we  have  seen,  is  universal. 

The  damage  that  happens  to  an  interest,  is  caused  immediately^ 
either  by  the  very  nature  of  the  article,  or  it  proceeds  directly  from 
force  major,  or  from  an  accident,  and  in  these  three  cases  the 
nature  of  the  ownership,  charges  the  owner  with  the  damage 
suffered ;  hence  the  name  particular  applied  to  averages  resulting 
from  damages  of  the  nature  indicated — and  equally  to  expenses 

» As  for  example :  A  few  days  before  the  declaration  of  war  between  two 
nations,  a  man-of-war  belonging  to  one  of  them  has  sailed  from  a  distant 
port  (say  a  port  on  the  Pacific — the  belligerent  powers  being  European).  A 
merchant  vessel,  under  the  other  flag,  and  aware  of  the  declaration  of  war,  sees 
the  cruiser,  and  in  order  to  dvoid  capture,  and  escape  from  the  pursuit  which 
she  expects,  jettisons  a  part  of  her  cargo.  Is  not  this  jettison  a  case  of  general 
average  ?  It  is  true,  the  merchandise  has  been  saved,  but  was  it  by  virtue  of  the 
jettison  ?  Certainly  not,  the  same  safety  would  have  been  secured  had  she 
passed  within  speaking  distance  of  the  vessel,  which  did  not  know  of  the  declar- 
ation of  war. 
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incurred  to  prevent  or  repair  them.  But  if  the  loss  is  occasioned 
by  a  decision  taken  for  the  benefit  of  another  interest,  it  is  just  that 
this  last  should  make  indemnity ;  because  no  one  may  enrich  himself 
to  the  prejudice  of  another;  and  consequently  the  losses  and  extra- 
ordinary  and  accidental  charges  which  are  incurred  in  the  course  of 
navigation  for  the  benefit  and  advantage  of  all  parties  interested  in 
the  ship  or  cargo  are  averages  common  to  all  of  them. 

Since  then  the  Commercial  Code  regognizes  these  principles, 
although  in  certain  cases,  which  do  not  constitute  the  rule,  the  text 
is  in  contradiction  thereto,  and  as  in  spite  of  such  anomalies,  the 
tendencies  of  the  whole  is  obviously  in  accord  with  them — ^then 
when  it  is  not  possible  to  adopt  the  words  used  to  this  view,  the 
words  must  be  interpreted  in  a  restrictive  sense,  and  when  this  can- 
not be  done,  or  when  all  possible  interpretations  result  in  an  obvi- 
ous incompatability  between  two  provisions  of  equal  authority,  if 
one  of  the  two  represents  and  accords  with  the  doctrine  that  prevails 
in  the  whole  body  of  the  Code,  and  the  other  is  of  a  diametrically 
opposite  tendency,  there  can  be  no  doubt  that  the  first  must  be 
preferred. 

Recurring  to  elementary  principles,  we  have  deduced  the  follow- 
ing: 

In  particular  averages  the  losses  always  and  immediately  arise 
from  natural  forces,  the  expenses  from  free  will ;  in  general  average 
both  losses  and  expenses  must  be  the  immediate  effect  of  an  intelli- 
gent force,  a  deliberate  resolution.  In  particular  average  the  losses 
are  not  incurred  for  any  one,  but  are  the  result  of  a  fatality ;  in  gen- 
eral average  all  the  losses,  as  all  the  charges  incurred  to  prevent  them 
are  intended  for  the  common  safety,  the  expenses  incurred  to  repair 
pre-existing  damages,  the  only  ones  possible  in  particular  average 
follow  the  nature  of  that  damage. 

Natural  forces  without  any  object  on  one  side,  intelligent  forces 
causing  losses  for  the  common  benefit  on  the  other  side,  these  are  the 
distinguishing  characters  respectively  of  particular  and  general 
average.  The  first  falling  upon  the  owner  of  the  objects  that  have 
suffered  the  damage  and  occasioned  the  expense,  merely  because 
of  the  ownership ;  the  latter  falling  upoi  all  parties  interested, 
because  he  who  receives  the  benefit  must  like^uise  bear  the  cost. 

This  is  the  doctrine  deducted  from  the  general  spirit  of  the  Code 
that  we  are  about  to  apply  to  the  classification  of  port  of  refuge 
expenses. 
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What  are  proper  causes  for  seeking  a  port  of  refuge.  Art.  968 
declares  them  to  be — 

"  ist.  The  warit  of  provisions. 

"2d.  A  well-grounded  fear  of  enemies  or  pirates. 

**  3d.  Any  accident  to  the  vessel  rendering  it  impossible  to  con- 
'*  tinue  the  voyage.*' 

But  even  should  these  reasons  exist,  the  harborage  will  not  be 
considered  justified  in  the  cases  set  forth  in  Art.  973.  It  will, 
however,  be  justifiable  (§  972,)  when  it  does  not  result  from  fraud, 
negligence  or  culpable  want  of  foresight  on  the  part  of  the  owner 
or  captain. 

We  need  not  therefore  concern  ourselves  with  cases  of  unjustifi- 
able deviation,  because  in  such  cases  the  captain  and  the  shipowner 
are  jointly  liable  to  the  shippers  (§  971,)  for  the  damages  suffered, 
not  in  virtue  of  the  rules  of  the  Code  as  laid  down  for  the  classifica- 
tion of  averages,  but  as  a  natural  effect,  because  of  the  fraud  and 
culpability. 

Let  us  now  see  to  what  class  of  average  the  necessary  expenses  of 
a  port  of  refuge  may  be  considered  to  belong,  there  being  no  possi- 
bility of  doubt  that  it  is  an  occasion  for  average  like  any  other 
accident,  seeing  that  it  is  an  expense  unusual  and  accidental  that 
is  incurred  in  the  course  of  the  voyage  for  the  preservation  of  the 
vessel  or  her  cargo,  or  of  both  jointly.     (Art.  930,  ist). 

Being  an  average,  it  is  necessarily  either  simple  or  general,  ac 
cording  as  it  appears  that  it  was  done  for  the  benefit  of  one  or  more 
individual  interests  or  for  the  benefit  of  all. 

But  here  we  are  met  by  Art.  970,  brief,  rigid,  inflexible,  with  a 
declaration  absurd  in  itself,  and  the  more  absurd  the  more  extended 
the  appreciatiou  given  to  it;  it  says:  "The  expenses  of  putting 
"  in  shall  always  be  borne  by  the  shipowner  or  by  the  payee  of  the 
"  freight.'* 

It  has  been  claimed  by  authorities'  on  the  subject  that  "  accord- 
ing  to  this  rule  all  the  charges  that  are  incurred  to  make  the  putting  in 
possible^  Ukewise  those  that  arise  after  it  has  been  effected,  must  be 
considered  as  a  particular  or  simple  average  whenever  the  obligation 
to  bear  them  falls  upon  individuals.  If  the  captain  and  the  shippers  ^^ 
continue  those  who  so  interpret  the  article  in  question,  ^^with  a 
view  to  save  the  vessel  and  the  cargo  from  the  peril  that  threatens 

» The  distinguished  jurisconsults  Sres  Gomez  de  la  Serna  and  Reus  y  Garcia 
m  their  annotated  and  collated  edition  of  the  Commercial  Code. 
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thetfiy  deliberate  and  execute  the  ^putting  in^  with  that  motive^  in  this 

m 

case  the  average  must  be  considered  general^  because  it  was  done  to 
save  the  vessel  and  cargo  from  a  known  and  real  perils.  Why  such 
a  distinction  ?     Does  this  article  lend  itself  in  any  way  thereto  ? 

Is  there  any  sort  of  authority  vested  in  the  interpreter  of  the  law 
to  disregard  its  text  and  violate  its  sense  to  this  extent  ? 

Let  it  be  ascertained  what  are  the  expenses  of  putting  in,  but  these 
once  determined,  they  must  always,  whatever  the  reason  may  have 
been  for  incurring  them,  whatever  the  object  which  it  may  be 
claimed  they  were  intended  to  secure,  be  at  the  charge  of  the  ship- 
owner or  the  payee  of  the  freight.     So  says  the  law. 

Fortunately  for  the  law,  the  expenses  of  putting  in  are  very  differ- 
ent from  the  expenses  caused  with  a  view  to,  and  that  result  from  the 
putting  in,  at  least  so  the  code  considers. 

If  not,  why  does  it  declare  (Art.  935,  4th,)  that  the  expenses 
incurred  by  a  vessel,  in  order  to  put  into  a  port  for  the  repairs  to 
hull  or  rigging,  or  for  provisions,  are  particular  average  ? 

Does  not  Art.  970  say  the  same  ?  How  will  we  explain  that  the 
expenses  of  lighterage  or  transhipment  of  a  portion  of  the  cargo  to 
lighten  the  vessel  and  put  it  in  a  condition  to  take  refuge  in  a  port 
or  road  with  a  view  to  save  it  from  perils  of  the  sea  or  from 
enemies,  also  the  damages  arising  therefrom  to  the  objects  put  into 
lighters  or  transhipped  are  general  average,  (§  936,  5th)? 

And  how  explain  that  the  loss  in  value  on  merchandise,  neces- 
sarily sold  short  of  their  destination  in  order  to  procure  funds  for 
the  repair  of  damage  suffered  by  the  vessel  from  any  casualty 
coming  under  the  head  of  general  average,  is  also  to  be  included 
in  general  average  ?  Is  this  contrary  to  the  declaration  of  Art, 
970?  For  such  contrdictions  and  repetitions  are  the  inevitable 
result  of  an  extended  interpretation,  which,  moreover,  tends  to 
aggravate  the  injustice  perpetrated  in  that  article. 

No  ;  the  Code  does  not  mean  by  expenses  of  the  putting  in,  all  the 
expenses  occasioned  thereby,  if  it  did,  no  expenses  caused  by  putting 
in  could  be  included  in  general  average,  because  such  expenses  must 
always  be  at  the  charge  of  the  shipowner  or  of  the  payee  of  the 
freight. 

If,  then,  we  must  exclude  from  the  operation  of  Art.  970  the 
expenses  which  may,  in  certain  cases,  preceed  the  putting  in,  and 
also  those  that  follow  it,  but  yet  are  not  consequent  thereof,  such 
as  repairs  of    damages  suffered,  discharging,  storage  and    reship- 


•  APPENDICES.  669 

ment  of  the  cargo  which  the  Code  deals  with,  assigning  them  in 
some  cases  to  particular  average,  and  in  other  to  general  average, 
what  are  the  expenses  remaining  to  be  considered  ? 

They  are  those  of  entry  into  and  departure  from  the  port  of 
refuge,  which  are  in  fact  the  only  ordinary  expenses  of  the  putting 
in,  without  which  it  could  not  be  effected,  and  are  the  only  charges 
which,  not  being  referred  to  in  any  other  part  of  the  Code  as  be- 
longing to  the  one  class  or  the  other,  shall  always  be  charged  to  the 
shipowner  or  the  payee  of  the  freight. 

Of  course  there  is  no  justifying  a  rule  which  lays  on  one  party  a 
charge  that  in  many  cases  should  be  borne  by  all. 

But,  although  we  cannot  justify  the  rule,  we  can  at  least  account 
for  it  as  a  preventive  measure,  adopted  to  deter  putting  in  to 
ports  as  much  as  possible ;  as  to  avoid  these  charges  captains  would 
only  decide  to  incur  them  in  cases  of  absolute  necessity. 

The  scope  of  Art.  970  being  now  ascertained,  the  classification 
of  the  other  expenses  offers  no  great  difficulty. 

If  the  ship  puts  in  for  provisions,  the  expenses  caused  thereby  are 
a  particular  average  on  the  ship,  according  to  the  final  section  of 
§  935  and  No.  4  of  the  same  Article. 

If  the  captain  has  been  impelled  to  seek  refuge,  by  a  well- 
grounded  fear  of  enemies  or  pirates,  then  the  general  rule  of 
§  935,  5th,  (referring  to  expenses  of  lighterage  and  transhipment 
of  a  part  of  the  cargo,)  and  loth,  by  analogy,  state  clearly  that  the 
resulting  expenses  are  general  average ;  or  finally,  if  it  has  become 
necessary  to  seek  refuge  owing  to  the  vessel's  inability  to  continue 
the  voyage,  as  such  inability  may  result  either  from  danger'  to  all 
interests  involved  or  from  damage  suffered  by  the  vessel  of  such  a 
nature  that  she  cannot  continue  the  voyage,  in  the  first  case  the 
average  will  be  general  (though  there  may,  of  course,  be  some 
charges  that  will  be  particular  average),  in  the  second  case  the 
averages  may  be  of  either  class,  according  to  the  nature  of  the 
damages  requiring  repair.  We  will  conclude  this  section  with  the 
words  of  the  celebrated  jurisconsult  Don  Juan  Illas  y  Vidal  of  Bar- 
celona, writing  in  1867.  "To  *  put  in  *  is  to  seek  refuge  in  a  port. 
''The  only  expenses,  really  charges  of  putting  »in,  consist  in  the 
*' costs  of  entering  and  leaving  the  harbor. 

"  The  charges  for  stay  in  the  harbor  cannot  be  confounded  with 
**  these.  Nor  can  it  properly  be  said  that  the  stay  in  port  is  an 
'*  effect  of  which  the  *  putting  in  '  is  the  cause.     Both  entering  and 
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**  staying  in  port  are  effects,  sometimes  resulting  from  the  same 
*' cause,  and  sometimes  different  causes  may  be  at  work  which  are 
*'  nof  always  common  to  the  two  effects  in  question.*' 


Decisions  of  the  Tribunals. 

It  is  difficult  to  obtain  a  certain  knowledge  of  the  decisions  of 
the  Spanish  Tribunals  owing  to  the  deficiency  of  books  on  the  sub- 
ject and  reports  of  cases,  further,  there  is  considerable  variation  in 
the  practical  application  of  many  articles  of  the  Code  according  to 
usages  of  the  different  districts. 

In  most  of  the  seaports  the  classification  of  averages  is  made  by 
adjusters  employed  for  the  purpose,  but  in  some  it  is  laid  down  by 
the  Courts,  among  the  latter  is  Barcelona,  and  as  that  is  the  princi- 
pal commercial  port  in  Spain,  we  have  made  diligent  search  for 
precedents  in  the  records  there.  The  result  of  our  investigation 
has  been  to  rectify  our  judgment  on  the  main  subjects  treated  of  by 
the  Articles  of  the  Code.  So  that  Arts.  935,  936  and  others  are 
not  nullified  by  Art.  970. 

This  will  appear  from  the  cases  that  we  now  proceed  to  examine, 
selecting  them  from  many  that  we  have,  by  dint  of  perseverance, 
been  able  to  gather  together. 

Case  of  the  Russian  Brigantine  **  Alexander  Von  Haynach,'* 
Captain  Weide.  She  put  into  Falmouth  because  of  a  considerable 
leak  discovered  during  her  voyage  from  Newcastle  for  Barcelona. 
Decree  made  in  August,  1872,  by  Sr.  Condede  San  Javier,  Jud^e 
of  the  First  Instance  of  the  District  of  Pino  (Barcelona).  **  Con- 
sidering that  damages  and  expenses  deliberately  caused  with  a  view 
to  save  the  ship  and  her  cargo  from  a  known  and  real  peril  are 
general  or  common  averages,  and  that  in  accordance  with  this  rule, 
the  putting  in  of  the  said  vessel  into  Falmouth,  and  the  expenses 
occasioned  thereby,  must  be  considered  as  general  average,  seeing 
that  it  does  not  appear  that  it  was  absolutely  impossible  for  the 
vessel  to  continue  her  voyage,  but  that  to  save  the  property  and  the 
cargo  from  an  imminent  peril,  it  was  necessary  to  adopt  extraordi- 
nary measures.  The  entry  of  the  vessel  into  the  port  of  Falmouth 
and  the  expenses  caused  in  consequence  thereof  are  declared  gen- 
eral or  common  averages.** 
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Case  of  the  Swedish  Corvette  ''Norden/'  Captain  Ramstrom. 

This  is  another  case  of  harboring  in  consequence  of  a  leak,  the 
vessel  put  into  Cowes. 

Decree  of  May  15th,  1873,  ^V  D.  Eduardo  Pouplan,  Municipal 
Judge  in  charge  of  the  Tribunal  of  First  Instance  of  Palacio  (Bar- 
celona). 

*'  Considering  that  the  entry  of  the  vessel  into  the  port  of  Cowes 
was  a  deliberate  act,  being  considered  as  the  measure  least  preju- 
dicial to  the  common  interests,  in  view  of  the  critical  situation  in 
which  the  vessel  was  placed.'*  *  *  *' Considering  that  by 
means  of  this  bearing  away  it  was  possible  to  save  the  vessel  and 
her  cargo,  etc.,  etc.,  the  expenses  caused  by  the  entry  into  Cowes 
are  declared  general  average.  " 

Case  of  the  Bark  '^Adelaide." 

This  vessel  sailed  from  Havana  Nov.  7th,  1872,  bound  for  Val- 
encia and  Barcelona. 

From  the  beginning  of  the  voyage  she  labored  much,  causing  a 
severe  leak.  The  storms  increased,  and  the  vessel  on  each  occasion 
was  found  to  be  in  a  more  critical  condition  and  in  greater  peril  of 
shipwreck,  so  much  so  that  it  was  necessary  to  set  the  passengers  at 
the  pumps,  as  without  their  aid  there  appeared  no  means  of  escape 
from  total  loss.  In  such  an  urgent  state  of  matters  it  was  agreed 
to  throw  overboard  all  that  was  on  deck,  and  to  start  some  of  the 
cargo,  but  the  leak  increasing,  and  it  not  being  possible  to  lessen 
it,  a  council  was  held,  and  it  was  agreed  for  the  saving  of  the  vessel 
to  put  into  the  nearest  port,  and  the  vessel  finally  entered  St. 
Thomas,  Jan'y  30th.  There  she  discharged  her  cargo,  a  part  of 
which  was  sold  to  meet  the  expenses  of  repair  to  the  vessel,  and 
when  all  was  done,  the  voyage  was  resumed  and  completed. 

Decree  of  Sept.  2d,  1874,  by  D.Felipe  del  Castillo,  Judge  of 
the  First  Instance  of  the  district  of  Palacio  (Barcelona). 

Considering  that  to  the  class  of  simple  or  particular  average  belong 
all  those  losses  that  occur,  whether  to  the  vessel  or  the  cargo,  from 
the  vice  propre  of  either  of  them,  or  from  accidents  of  the  sea  or 
other  accidental  occurrences,  and  to  the  class  of  general  or  common 
averages  belong  the  amount  of  the  damages  deliberately  caused  for 
the  purpose  of  saving  the  vessel  from  a  known  and  real  peril. 

Considering  that,  with  such  a  view,  the  captain,  with  the  con- 
sent of  a  council   of  officers,  put  into  the  nearest  port  for  th 
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common  interests,  thereby  saving  the  vessel  from  the  imminent 
danger  in  which  she  was  placed. 

In  view  of  §§  935  and  936  of  the  Commercial  Code — the  Judge 
continued — the  amount  of  damages  suffered  in  the  hull,  keel  and 
appurtenances  of  the  vessel  from  the  storms  she  encountered,  are 
declared  to  be  particular  averages,  and  the  value  of  the  merchandise 
started  and  deliberately  jettisoned,  also  the  expenses  caused  by 'the 
putting  in  of  the  vessel  into  the  port  of  St.  Thomas,  are  declared 
general  average. 

On  appeal  from  this  decree  before  the  Audience  of  the  Territory, 
the  Fiscal  of  His  Majesty  affirmed  the  decree  Jan'y  4th,  1876. 

Caseof* 'Italia.*' 

This  vessel  encountered  a  severe  storm  on  her  voyage  from  Porte 
Plata  to  Barcelona,  and  sustained  such  serious  injuries  that  the  master 
was  obliged,  because  of  a  leak,  to  jettison  a  quantity  of  cargo,  and 
at  last,  in  accordance  with  the  opinion  of  his  officers,  to  put  into 
Horta,  Fayal,  for  the  common  safety. 

Decree  of  August  25th,  1877,  by  the  Judge  of  the  First  Instance 
of  the  district  of  San  Biltran  (Barcelona). 

Considering  that  the  putting  into  the  port  of  Horta  was  a  deliber- 
ate act,  done  for  their  safety  from  the  common  dangers  that 
threatened  them.  Considering.that  the  amount  of  damages  which  ship 
or  cargo  through  its  own  proper  defect  or  through  accidents  of  the 
sea  by  fortuitous  occurrences  or  by  unaccountable  forces,  belong  to 
particular  average,  and  the  losses  and  expenses  caused  deliberately 
to  save  the  vessel  and  cargo  from  a  known  and  real  peril,  are  gen- 
eral or  common  averages,  to  which  all  parties  interested  in  the  vessel 
and  cargo  must  contribute ;  the  putting  in  of  the  said  vessel  into 
the  aforesaid  port  must  necessarily  be  held  as  deliberately  under- 
taken with  the  purpose  nampd,  also  all  the  expenses  occasioned  by 
such  putting  in,  seeing  that  it  was  impossible  to  continue  the  voyage 
and  there  remained  no  other  means  of  saving  the  ship  itself  and  the 
cargo  from  the  imminent  danger  in  which  they  were  placed,  but 
the  adoption  of  the  extraordinary  measures  that  brought  about  the 
safety  of  all.  The  amount  of  the  goods  lost  and  the  damages 
suffered  by  the  vessel  in  her  hull,  keel,  and  appurtenances,  also  the 
damage  suffered  by  the  cargo  from  the  force  of  the  storm  are  de- 
clared to  be  particular  averages;  and  the  value  of  the  articles 
sacrificed  and  the  injuries  occasioned  deliberately  to  the  said  vessel 
for  the  benefit  of  the  common  interests,  also  the  portion  of  the 
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cargo  thrown  overboard,  and  the  expenses  of  the  putting  in  of  the 
vessel  at  the  said  port  of  Horta  are  declared  to  be  general  averages. 

We  might  cite  many  other  cases,  they  would,  however,  be  merely 
a  repetition  of  the  foregoing.  Moreover,  it  appears  to  us  that  after 
the  fiscal  declaration  that  has  been  set  forth  above,  nothing  more 
can  be  added,  because  that  of  itself  is  sufficient  to  convince  every- 
one of  the  correctness  of  the  principle  which  the  French  Court  of 
Cassation  has  already  laid  down,  viz :  that  the  general  principle 
that  characterize,  and  so  to  speak,  defines  the  general  average,  is 
dominant  over  every  other  regulation  of  the  Code  that  does  not 
expressly  annul  such  principle. 

When,  therefore,  the  French  Tribunals  have  accorded  the  char- 
acter of  general  average  to  the  expenses  treated  of  in  this  "Study" 
(Decision  of  the  Court  of  Cassation,  1862,)  there  can  be  no  doubt 
that  the  Tribunals  of  Spain,  when  they  seek  to  apply  §  936  of  the 
Code,  as  was  proposed  in  the  case  of  the  "Adelaide,**  they  must 
always  decide  in  accordance  with  the  opinion  of  the  Fiscal  of  the 
Audience  of  Barcelona. 

It  must  be  admitted  that  the  decisions  cited  above  do  not  in  every 
respect  agree  with  the  interpretation  that  we  have  given  of  the 
various  Articles  of  our  Code,  in  fact,  that  would  not  be  possible, 
considering  the  confusion  that  exists^in  many  of  the  provisions  of 
the  Code,  and  the  difficulty,  not  to  say  impossiblity,  of  reconciling 
the  various  opinions :  in  the  first  place,  because,  as  yet  we  have  no 
decision  of  the  Supreme  Court  on  this  subject,  and  secondly  no 
publicity  is  given  to  the  opinion  of  the  judges :  hence  there  is  no 
public  discussion  regarding  the  matter. 

This  much,  however,  is  sufficient  for  our  purpose,  an  obvious 
uniformity  on  the  principal  points  to  which  our  "  Study  **  refers, 
viz :  that  putting  into  port  on  account  of  a  leak,  by  which  the 
community  of  interest  is  imperiled,  constitutes  a  general  average, 
and  that  in  this  regard  §  970  has  not  the  extended  application  that 
some  would  give  it. 
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RULES  OF   PRACTICE* 

OF   THE 
ASSOCIATION   OF   AVERAGE   ADJUSTERS. 

(^En^land, ) 

Contributory  Value  of  Freight, 

•'That  freight  at  the  risk  of  the  shipowner  shall  contribute  to 
general  average  upon  its  gross  amount,  deducting  the  whole  of, 
and  no  more  than,  such  port  charges  as  the  shipowner  shall  incur 
after  the  date  of  the  general,  average  act,  and  such  wages  of  the 
crew  as  the  ship  owner  shall  become  liable  for  after  that  date." 

Deductions  from  Freight  at  Charterer's  Risk, 

**  That  freight  at  the  risk  of  the  charterer  shall  be  subject  to  no 
deduction  for  wages  and  port  charges,  except  in  the  case  of  charters 
in  which  the  wages  or  port  charges  are  payable  by  the  charterer,  in 
which  case  such  freight  shall  be  governed  by  the  same  rule  as 
freight  at  the  risk  of  the  shipowner.*' 

Forwarding  Charges  on  Advanced  Freight. 

"  That  in  case  of  wreck,  the  cargo  being  forwarded  to  its  desti- 
nation, the  charterer,  who  has  paid  a  lump  sum  on  account  of 
freight,  which  is  not  to  be  returned  in  the  event  of  the  vessel  being 
lost,  shall  not  be  liable  for  any  portion  of  the  forwarding  freight 
and  charges,  when  the  same  are  less  than  the  balance  of  freight 
payable  to  the  shipowner  at  the  port  of  destination  under  the 
original  charter  party.** 

*  So  far  as  they  relate  to  questions  of  general  average. 
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Basis  of  Contribution  to  General  Average. 

"  When  property  saved  by  a  general  average  act  is  injured  or 
destroyed  by  subsequent  accident,  the  contributing  value  of  that 
property  to  a  general  average,  which  is  less  than  the  total  contribut- 
ing vsilue,  sh^ll,  when  it  does  not  reach  the  port  of  destination,  be  its 
actual  net  proceeds ;  when  it  does  it  shall  be  its  actual  net  value  at 
the  port  of  destination  on  its  delivery  there ;  and  in  all  cases  any 
values  allowed  in  general  average  shall  be  added  to  and  form 
part  of  the  contributing  value  as  above. 

"  The  above  rule  shall  not  apply  to  adjustments  made  before  the 
adventure  has  terminated." 

Damage  by  Water  used  to  Extinguish  Fire. 

"  That  damage  done  by  water  poured  down  a  ship's  hold  to 
extinguish  a  fire,  be  treated  as  general  average. ' ' 

Damage  Caused  by  Water  thrown  upon  Burning  Goods. 

'  •*  That  goods  in  a  ship  which  is  on  fire,  or  the  cargo  of  which  is 
on  fire,  affected  by  water  voluntarily  used  to  extinguish  such  fire, 
shall  not  be  the  subject  of  general  average  if  the  packages  so 
affected  be  themselves  on  fire  at  the  time  the  water  was  thrown 
upon  them." 

Towage  from  a  Port  of  Refuge. 

*'  That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her,  and  if,  in  order  to  save  expense,  she  be  towed  thence 
to  some  other  port,  then  the  extra  cost  of  such  towage  shall  be 
divided  in  proportion  to  the  saving  of  expense  thereby  occasioned 
to  the  several  parties  to  the  adventure." 

Cargo  Forwarded  from  a  Port  of  Refuge. 

**  That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her  so  as  to  enable  iiier  to  carry  on  the  whole  cargo,  but  in 
order  to  save  expense,  the  cargo,  or  a  portion  of  it,  be  transhipped 
to  another  vessel  or  otherwise  forwarded,  then  the  cost  of  such 
transhipment  (up  to  the  amount  of  expense  saved,)  shall  be  divided 
in  proportion  to  the  saving  of  expense  thereby  occasioned  to  the 
several  parties  to  the  adventure." 

*  *  "That  the  saving  of  expense,"  above  mentioned,  "is  limited 
to  a  saving  or  reduction  of  the  actual  outlay,  including  the  crew's 
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• 

wages  and  provisions,  if  any,  which  would  have  been  incurred  at 
the  port  of  refuge,  if  the  vessel  had  been  repaired  there,  and  does 
not  include  supposed  losses  or  expenses,  such  as  interest,  loss  of 
market,  demurrage,  or  assumed  damage  by  discharging.*' 

Duty  of  Adjusters  in  respect  to  Cost  of  Repairs. 

'*That  in  adjusting  particular  average  on  ship  or  general  average 
which  includes  repairs,  it  is  the  duty  of  the  adjuster  to  satisfy  him- 
self that  such  reasonable  and  usual  precautions  have  been  taken  to 
keep  down  the  cost  of  repairs  as  a  prudent  shipowner  would  have 
taken  if  uninsured/' 

Agency  Fees  Chargable  by  Shipowners. 

'*  That  neither  interest  nor  commission  (excepting  bank  com- 
mission), nor  any  other  charge  by  way  of  agency  or  remuneration 
for  trouble,  is  allowed  to  the  shipowner  in  general  average  or  par- 
ticular average  on  ship,  or  as  a  special  charge  in  respect  of  [>ay- 
ments  made  or  services  rendered  at  the  port  at  which  the  managing 
owner  for  the  time  being  resides ;  excepting  that  a  commission  or 
agency  fee  is  allowable  in  respect  of  payments  made  or  services 
rendered  on  behalf  of  cargo,  when  such  payments  or  services  are 
not  involved  in  the  contract  of  affreightment.*' 
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THE   ^'CUSTOMS  OF   LLOYD'S" 

SO  FAR  AS  THEY  RELATE  TO  QUESTIONS  OF 

GENERAL  AVERAGE. 

L 
Deck  Load  Jettison, 

The  general  rule  of  law  now  is,  that  the  jettison  of  a  deck  load, 
carried  by  consent  of  the  shipper,  is  general  average,  as  between  the 
parties  who  have  assented  to  this  mode  of  stowage.  The  except- 
ions are,  those  trades  in  which  there  is  a  custom  that  the  jettison 
shall  be  at  the  risk  of  the  shipper  or  dwner  of  the  deck  load. 

Such  customs  may,  perhaps,  though  not  very  correctly,  be  called 
'*  Customs  of  Lloyd's.'*  This  custom  exists  with  cargoes  of  cot- 
ton, tallow,  acids  and  some  other  goods. 

IL 

Voluntary  Stranding, 

The  Custom  of  Lloyd's  excludes  from  general  average  all  dam- 
age to  ship  or  cargo,  resulting  from  a  voluntary  stranding. 

This  rule  does  not  necessarily  exclude  such  damage  as  is  done  by 
beaching  or  scuttling  a  burning  vessel  to  extinguish  the  fire. 

IIL 
Sails  set  to  Force  a  Ship  off  the  Ground. . 

Sails  damaged  by  being  set,  or  kept  set,  to  force  a  ship  off  the 
ground,  or  to  drive  her  higher  up  the  ground  for  the  cwnmon 
safety,  are  general  average. 

By  a  resolution  passed  by  the  Association  of  Average  Adjusters  (England,)  in 
May,  1879,  the  Customs  of  Lloyd's  have  the  force  of  a  Rule  of  Practice  of  said 
Association. 
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IV. 

m 

Expenses  at  a  Port  of  Refuge. 

When  a  ship  puts  into  a  port  of  refuge  on  account  of  accident 
or  sacrifice,  then,  on  the  assumption  that  the  ship  was  seaworthy  at 
the  commencement  of  the  voyage,  the  custom  of  Lloyd's  is  as  fol- 
lows: 

(a.)  All  cost  of  towage,  pilotage,  harbor  dues  and  other  extra- 
ordinary expenses  incurred  in  order  to  bring  the  ship  and  cargo 
into  a  place  of  safety,  are  general  average.  Under  the  term  'ex- 
traordinary expenses,'  are  not  included  wages  or  victuals  of  crew, 
coals,  or  engine  stores  or  demurrage. 

(b.)  The  cost  of  discharging  the  cargo,  whether  for  the  common 
safety,  or  to  repair  the  ship,  together  with  the  cost  of  conveying  it 
to  the  warehouse,  is  general  average. 

The  cost  of  discharging  the  cargo  on  account  of  damage  to  it, 
resulting  from  its  own  vice  propre^  is  chargeable  to  the  owners  of 
the  cargo. 

(c. )  The  warehouse  rent,  or  other  expenses  which  take  the  place 
of  warehouse  rent,  of  the  cargo  when  so  discharged,  is,  except  as 
under  a  sp>ecial  charge  on  the  cargo. 

(d.)  The  cost  of  reloading  the  cargo  and  the  outward  port 
charges  incurred  through  leaving  the  port  of  refuge,  are,  when  the 
discharge  of  cargo  falls  in  general  average,  a  special  charge  on 
freight. 

(e.)  The  expenses  Veferred  to  in  clause  (d.)  are  charged  to  the 
party  who  runs  the  risk  of  freight ;  that  is,  wholly  to  the  charterer, 
if  the  whole  freight  has  been  prepaid  ;  and  if  part  only,  then  in  the 
proportion  which  the  part  prepaid  bears  to  the  whole  freight. 

(f.)  When  the  cargo,  instead  of  being  sent  ashore  is  placed  on 
board  hulks  or  lighters  during  the  ship's  stay  in  port,  the  hulk-hire 
is  divided  between  general  average,  cargo  and  freight  in  such  por- 
portions  as  may  place  the  several  contributing  interests  in  nearly 
the  same  relative  positions  as  if  the  cargo  had  been  landed  and 
stored. 

The  above  rules  do  not  apply  to  the  cost  of  lightening  a  ship 
when  ashore,  in  case  the  cargo  is  put  into  lighters  in  order  to  float 
the  ship,  and  is  then  at  once  reshipped.  In  such  cases,  the  whole 
cost  of  lightening,  including  that  of  reshipping,  is  general  average. 
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V, 

m 

Damage  to  Cargo  in  Discharging. 

Damage  done  to  cargo  by  discharging  it  at  a  port  of  refuge,  in 
the  manner  and  under  the  circumstances  customary  at  that  port,  is 
not  allowed  as  general  average. 

This  rule  does  not  apply  to  damage  done  in  lightening  a  ship 
which  is  ashore. 
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LEADING   CASES. 

The  ''William  Gillum."—(^2  Lowell,  154.) 

Lowell,  J. — The  evidence  appears  to  me  to  establish  the  usage 
contended  for  by  the  claimants,  which  is  that  in  coasting  voyages 
of  this  character  when  there  is  a  full  cargo  consisting  in  large  part  of 
heavy  goods,  like  pig  iron,  a  portion  of  the  cargo,  not  exceeding 
one-quarter,  is  carried  on  deck ;  and  that  such  a  custom  is  reason- 
able, applying,  as  it  does,  only  to  merchandise  which  is  not  liable 
to  be  injured  by  wet,  nor  to  be  easily  washed  overboard,  and  as 
such  stowage  tends  to  make  the  vessel  steadier  and  easier  in  rough 
weather. 

If  such  a  usage  is  proved,  and  nothing  more,  it  relieves  the  mas- 
ter and  owners  of  the  ship  from  liability  for  bad  stowage.  3  Kent 
Com.  240,  Abbott  oj  Shipping,  Part  4  ch.  10  §  3,  Chubb  v.  7,800 
Bushels  of  Oats,  26  Law  Reporter  492,  Toledo  Ins.  Co.  v.  Speares 
16  Indiana  52,  Dodge  v.  Bartol,  5  Greenl.  286. 

Who  is  to  bear  the  loss  when  there  has  been  a  jettison  of  goods 
thus  lawfully  laden  on  deck,  is  not  so  clear. 

In  the  case  cited  from  Greenleaf's  Reports,  the  jury  found  not 
only  a  usage  to  stow  on  deck,  but  a  usage  having  the  force  of  law, 
that  the  shipper  of  the  deck  load  took  the  whole  risk  of  jettison  ^ 
the  ship  not  being  liable  even  for  contribution.  And  this  law, 
thus  found  by  a  jury,  has  remained  the  law  of  Maine.  Cram  v. 
Aiken,  13  Maine  229.  Sproat  v.  Donnell,  26  Maine  185.  A  like 
usage  was  said  to  exist  in  New  York.  Smith  v.  Wright,  i  Caines 
R.  43,  but  I  understand  the  law  of  that  State  to  be  otherwise  at 
present,  and  that  in  that  jurisdiction  goods  stowed  on  deck  in  virtue 
of  a  general  usage  are  contributed  for.     Harris  v.  Moody,  4  Bosw. 
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2IO,  S.  C.  30,  N.  Y.  266.  In  England,  on  the  other  hand,  a  usage 
was  proved  in  the  lumber  trade,  that  the  ship  took  the  whole  risk 
of  the  deck  load.  Gould  v.  Oliver,  2  M.  and  G.;  and  afterwards, 
in  the  same  trade,  the  usage  was  shown  to  be  that  the  ship  and 
freight  contributed,  but  not  the  goods  under  deck ;  and  still 
another  usage  that  the  underwriterson  the  ship  did  not  undertake 
this  risk  unless  it  were  expressed. 

Between  the  two  usages  first  mentioned,  it  would  seem  more  rea- 
sonable that  the  ship  should  bear  the  whole  loss,  rather  than  the 
freighter,  because  the  master,  who  decides  what  part  of  his  cargo 
he  will  carry  on  deck,  is  the  agent  of  the  ship  in  this  matter.  The 
question  whether  the  ship  and  freight  ought  to  contribute  to  such  a 
loss,  is  open  for  decision  in  a  libel  for  the  whole  value  of  the  goods, 
because  the  greater  includes  the   less.     Dupont  v.  Vance,  19  How. 

1  might,  perhaps,  rest  upon  the  admission  of  the  claimant's 
counsel,  but  as  that  may  have  been  intended  only  for  this  hearing, 
and  the  cause  is  not  unlikely  to  go  farther,  I  have  examined  the  point 
and  will  express  my  views  upon  it.  The  weight  of  modern  author- 
ity favors  such  a  contribution.  It  was  formerly  laid  down  by 
writers  on  this  subject,  in  general  terms,  as  the  law  of  the  commer- 
cial world,  that  the  deck  load  contributes  to  general  average,  if 
saved,  but  is  not  contributed  for  if  lost,  but  it  is  probable  that  this 
broad  statement  was  intended  only  for  those  cases  in  which  the  deck 
load  was  unlawfully  carried,  or  at  least  when  it  was  carried  by  a 
private  arrangement  between  the  particular  shipper  and  the  master. 
Thus  Chancellor  Kent,  after  stating  the  general  rule  without  qualifi- 
cation in  the  text  of  his  Commentaries,  adds  in  a  note,  after  citing 
certain  cases:  **  But  if  they  be  laden  on  deck,  according  to  the 
custom  of  a  particular  trade>  they  are  entitled  to  contribution  from 
the  shipowners  for  a  loss  by  jettison.  Gould  v.  Oliver  4  Bing.  N. 
C.  134;  3  Kent  Com.  (5th  Ed.,)  240  and  note  «."  The  case  of 
Gould  V.  Oliver,  cited  in  this  note,  established  the  point  in  Eng- 
land, if  it  were  not  already  put  at  rest  by  DaCosta  v.  Edmands,  4 
Camp,  and  the  same  doctrine  obtains  in  the  more  recent  cases  in 
the  United  States. 

It  is  considered  by  the  text  writers  to  be  the  sounder  opinion. 
See  Haley  v.  Milward,  Jones  &  Cary  (Irish  Exch'q.,)  224;  Mil- 
ward  V.  Hibbert,  3  Q.  B.  120;  Johnson  v.  Chapman,  44  Law  Jour- 
nal (C.  P.,)  23  ;  Merchants'  Ins.  Co.  v.  Schr.  *'Rito,"  15  Ohio  State 
154;  Gillett  V.  Ellis,  11  Illinois  579 ;  Toledo  Ins.  Co.  v.  Speares 
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ubi supra;  Meher  v.  Lufkin,  21  Texas  383,  besides  the  cases  above 
cited  from  New  York,  Phillips'  Insurance,  §§  460,  1282,  i  Parsons' 
Shipping  and  Admiralty,  354,  etc.;  Marshall's  Insurance  (5th  Ed.,) 
432  ;  Arnould,  (3d  Ed.,)  776;  Abbott  Shipping,  Part  4  ch.  10  §, 
and  Mr.  Justice  Shee's  note  to  English  edition,  and  Mr.  Parker's 
note  to  American  edition.  These  copious  writers  give  all  the  read 
ing  and  learning  on  the  subject.  I  have  seen  no  better  statement 
than  that  of  the  Superior  Court  of  Connecticut  in  1773.  ^^^ 
Court  determined  that,  although  stock  upon  deck  is  more  exposed 
to  danger,  and  in  a  storm  exposes  the  vessel  to  greater  risk  than 
goods  in  the  hold,  yet  as  it  is  the  universal  custom  to  ship  goods  in 
the  hold,  with  stock  upon  deck,  when  the  stock  upon  deck  is 
thrown  overboard  for  the  express  purpose  of  saving  from  destruc- 
tion the  cargo  in  the  hold,  it  is  but  reasonable  that  the  cargo  saved 
should  bear  a  proportion  of  the  loss  which  was  the  price  of  its 
ransom.     Brown  v.  Cornwell,  i  Root  60. 

I  am  aware  that  some  of  the  late  cases  are  of  shipments  on  steam- 
ers which  are  so  built  that  the  main  deck  is  the  ordinary  and 
proper  place  for  the  bulk  of  the  cargo  to  be  stowed,  so  that  it  has 
been  held  as  a  matter  of  law,  that  the  rule  against  deck  loads  did 
not  apply  to  them.  (The  Neptune  cited  by  the  claimants  and  re- 
ported on  appeal  in  6  Blatch  194).  But  the  cases  cited  from  the 
Courts  in  Indiana  and  of  Texas  are  not  of  that  kind,  and  of  most  of 
the  others,  the  usage  was  proved  and  met  the  foundation  of  the 
decision,  and  the  character  of  the  vessel  was  relied  on  only  to  show 
that  the  usage  to  carry  goods  on  deck  was  reasonable,  and  must  have 
been  known  to  the  shippers  by  such  vessels.  In  Lawrence  v.  Min- 
turn,  17  How.  115,  and  Slater  v.  Hayward  Rubber  Co.,  26  Conn. 
128,  the  question  of  contribution  was  expressly  reserved.  The 
only  recent  decision  which  denies  contribution,  was  one  in  which 
the  deck  load  was  shipped  by  special  arrangement  and  not  by 
usage.  The  Milwaukee  Belle,  9  Am.  Law  Reg.  (N.  S.,)  311, 
Judge  Miller  there  relies  very  much  on  Lawrence  v.  Minturn,  but 
he  overlooks  the  fact  that  in  that  case  Mr.  Justice  Curtis  carefully 
omitted  to  decide  the  point,  See  17  How.  115.  His  right  to 
contribution  is  not  involved  in  this  case. 

A.11  that  I  now  decide  is  that  the  ship  and  freight  must  contribute 
to  the  loss.  The  other  interests  are  not  represented  here,  and  the 
general  average  adjustment,'  which  was  made  up  and  acquiesced  in 
by  both  the  parties  to  this  suit,  relieves  the  other  shippers.     It  was 
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argued  by  the  claimant  that  it  went  farther  and  stopped  the  libel - 
lants  from  making  any  claim  against  the  ship  and  freight,  but  the 
evidence  was  that  all  those  rights  were  expressly  retained,  and  that 
the  settlement  of  the  average  was  made  without  prejudice  to  this 
suit.  A  late  writer  on  average,  speaking  of  the  practice  of  under- 
writers in  England,  which  he  does  not  think  entirely  satisfactory, 
(because,  as  I  suppose,  if  does  not  give  sufficient  weight  to  the  law 
as  laid  down  in  Gould  v.  Oliver  and  Milward  v.  Hibbert)  says. 
The  loss  of  goods  and  freight  thrown  overboard  from  deck  is 
apportioned  on  the  value  of  the  ship,  the  net  freight  and  the  cargo, 
including  what  is  jettisoned.  If  there  be  goods  below  deck,  the 
property  of  an  innocent  shipper,  /.  e,  one  who  has  no  goods  on 
deck,  and  was  not  consulted  about  the  vessel  carrying  a  deck  load, 
his  value  is  to  be  omitted  from  the  contribution,  or  by  the  practice 
of  some,  is  brought  into  the  apportionment,  but  the  ship  pays  that 
shipper's  quota.  Hopkins'  Handbook  of  Average,  37.  The  former 
of  these  modes  appears  to  be  appropriate  to  the  present  case,  be- 
cause, as  I  say,  the  parties  have,  by  their  settlement,  relieved  the 
other  shippers  who,  perhaps,  would  be  liable  upon  proof  of  such  a 
custom  as  I  find  to  be  proved  here.  At  all  events,  I  see  no  reason 
why  the  ship  should  bear  their  share  of  the  loss,  nor  do  I  under- 
stand that  either  party  contends  for  this.  It  will  be  easy  for  the 
parties,  I  suppose,  to  make  their  settlement  on  the  basis  of  this 
opinion.  I  see  no  reason  why  the  libellants  should  not  recover  their 
costs.  It  is  true  that  they  demanded  more  than  they  will  recover, 
but  the  Supreme  Court  have  decreed  that  they  very  properly  re- 
cover a  general  average  loss  in  such  a  suit,  it  is  therefore  like  any 
other  case  in  which  a  recovery  is  had  of  a  part  of  the  sum  de- 
manded. To  stop  costs,  the  claimants  should  have  tendered  the 
amount  due  for  their  share  of  the  loss,  especially  so  in  this  case, 
because  the  course  of  their  defence  is  such  that  they  can  hardly 
deny,  and  as  soon  as  called  on  to  argue  the  point,  they  at  once 
admitted  a  liability  for  this  lesser  amount,  for  they  say  the  usage  is 
notice  to  all  the  world,  and  puts  these  goods  on  the  precise  footing 
of  the  under-deck  goods. 

Interlocutory  decree  that  the  libellants  recover  a  general  average 
loss,  to  be  adjusted  hereafter,  if  the  parties  do  not  agree. 
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^'  Hobson  et,  al,  vs.  Lord''' — (2  Otto,  p.  397.) 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  Court. 

Sacrifices  voluntarily  made  in  the  course  of  a  voyage,  of  part  of 
the  ship,  or  part  of  the  cargo,  to  save  the  whole  adventure  from  an 
impending  sea  peril,  or  extraordinary  expenses  incurred  for  the  joint 
benefit  of  both  ship  and  cargo,  and  which  became  necessary  in  con- 
sequence of  a  common  peril  of  the  kind,  are  regarded  as  the  proper 
objects  of  general  average. 

Average  of  the  kind  mentioned  denotes  that  contribution  which 
is  required  to  be  made  by  all  the  parties  to  the  same  sea  adventure, 
towards  a  loss  arising  out  of  extraordinary  sacrifices  made,  or  ex- 
traordinary expenses  incurred  by  some  of  the  parties,  for  the  com- 
mon benefit,  to  save  the  ship  and  cargo  from  an  impending  peril. 

Property  not  in  peril  requires  no  such  sacrifice,  nor  that  any 
extraordinary  expense  should  be  incurred  \  and  property  not 
saved  from  the  impending  peril  is  not  required  to  pay  any  portion 
of  such  a  loss  or  expenditure,  nor  do  ordinary  losses  or  exj^enditures 
entitle  a  party  to  claim  any  such  contribution  from  the  associated 
interests  of  the  adventure  :  from  which  it  follow^s  that  the  ship  and 
cargo  must  have  been  in  peril,  and  that  the  sacrifice  must  have  been 
of  a  part  of  the  ship  or  cargo  to  save  the  residue  of  the  adventure,  or 
that  the  extraordinary  expenses  must  have  been  incurred  for  the 
joint  benefit  of  the  ship  and  cargo,  and  which  became  necessary 
in  consequence  of  a  common  peril. 

Where  there  is  no  peril,  such  a  sacrifice  presents  no  claim  for 
such  a  contribution  ;  but  the  greater  and  more  imminent  the  peril 
the  more  meritorious  the  claim  against  the  other  interests,  if  the 
sacrifice  was  voluntary,  and  contributed  to  save  the  adventure  from 
the  impending  danger  to  which  all  the  interests  were  exposed. 
"Star  of  Hope**  9  Wall.  229,  Fowler  vs.  Rathbone  12  id.  114;  Mc- 
Andrews  vs.  Thatcher  3  id.  370. 

Expenses  to  a  large  amount  were  incurred  by  the  plaintiif  in  re- 
pairing the  ship  **  Lincoln*'  of  which  he  was  the  owner,  during 
her  voyage  from  one  of  the  guano  islands  to  Hampton   Roads  for 
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orders.  Her  outward- destination  was  to  that  island  for  a  cargo; 
and  she  went  there  and  received  on  board  one  thousand,  one  hun- 
dred and  ninety-two  registered  tons  of  guano,  and  sailed  from  the 
island  on  her  return  voyage. 

Vessels  loading  there,  if  bound  to  the  United  States,  are  re- 
quired to  touch  at  Callao  for  a  clearance  in  the  homeward  voyage. 
Clearances  are  not  granted  at  the  island ;  and  she  accordingly 
sailed  for  her  return  destination  without  one,  intending  to  call  at 
Callao  for  that  purpose ;  but  on  the  way  she  was  badly  injured 
by  a  collision  with  another  vessel ;  and  being  in  distress  and  unable 
to  prosecute  her  voyage  by  reason  of  such  injuries,  she  proceeded 
to  the  port  of  Callao,  which  was  her  nearest  port,  and  there  came 
to  anchor  in  the  anchorage  where  vessels  usually  anchor  when  they 
call  at  that  port  for  a  clearance. 

Surveys  of  the  ship  were  had  ;  and  it  was  found  that  she  was  so 
damaged  by  the  collision  that  it  was  necessary  to  remove  her  cargo 
and  repair  the  vessel  before  the  voyage  could  be  prosecuted  ;  and 
it  appears  that  it  was  necessary,  in  order  to  accomplish  those 
objects,  to  remove  the  vessel  from  the  place  where  she  was  anchored 
to  another,  a  mile  and  a  half  nearer  the  mole  or  pier  to  be  re- 
paired. 

Heavily  laden  as  the  ship  was,  the  repairs  could  not  be  conve- 
niently made  without  first  unloading  a  larger  portion  of  the  cargo , 
and  with  that  view  the  ship  proceeded  first  to  a  hulk  at  anchor  a 
mile  nearer  the  mole,  and  there  discharged  all  of  her  cargo  except 
two  hundred  and  fifty  tons,  before  she  went  to  the  dock  to  be  re- 
paired. All  the  repairs  ordered  by  the  surveys  were  made ;  and  it 
appears  that  all  the  steps  taken  to  place  the  ship  in  the  dock  were 
judicious  and  necessary  and  proper  to  execute  the  required  repairs. 
Extensive  repairs  were  made ;  and  the  finding  of  the  court  shows 
that  the  repairs,  though  they  were  of  a  permanent  character,  were 
necessary  to  enable  the  ship  to  prosecute  her  voyage  to  its  termina- 
tion, and  that  the  ship,  when  the  repairs  were  completed,  was 
removed  from  the  dock,  proceeded  back  to  the  hulk,  was  reloaded 
with  the  cargo  previously  discharged,  except  forty-five  to  fifty  tons, 
and  that  she  successfully  completed  her  voyage  to  her  port  of  desti  * 
nation,  where  the  cargo  was  discharged  and  delivered  to  the  de- 
fendants, who  were  the  consignees  of  the  cargo. 

Service  was  made,  and  the  defendants  having  appeared,  the 
parties  waived  a  jury,  and  submitted  the  case  to  the  Circuit  Judge 
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without  a  jury.     Hearing  was  had  ;  and  the  court  rendered  judg- 
ment for  the  plaintiff  in  the  sum  of  j  18,430. 43. 

Immediate  measures  were  adopted  by  the  defendants  to  remove 
the  cause  into  this  court  for  re-examination. 

Errors  are  assigned  as  follows  :  (i.)  That  the  Circuit  Court  im- 
properly allowed  the  wages  and  provisions  of  the  crew  as  general 
average  during  the  period  the  ship  was  delayed  for  repairs.  (2.) 
That  the  Circuit  Court  improperly  allowed  as  general  average  the 
sum  paid  by  the  plaintiff  for  the  services  and  exp>enses  of  the  special 
agent  sent  to  assist  the  vessel  in  the  port  of  distress. 

Matters  of  fact  need  not  be  discussed,  as  they  are  all  agreed 
or  are  embraced  in  the  special  findings  of  the  court.  Safe  arrival 
and  delivery  of  the  cargo  are  admitted ;  and  it  appears  that  the 
defendants,  before  the  deliveryof  the  cargo,  gave  to  the  plaintiff 
an  average  bond,  in  which  they  promised  and  agreed  to  pay  to  the 
plaintiff  their  respective  proportions  of  the  expenses,  charges  and 
sacrifices  made  or  incurrred  by  the  plaintiff  during  the  detention  of 
the  vessel  for  repairs,  in  consequence  of  damage  received  by  a  col- 
lision with  another  vessel  while  proceeding  towards  Callao  for  a 
clearance,  payment  to  be  made  whenever  and  so  soon  as  the  aver- 
age should  be  adjusted  conformably  to  law  and  the  usages  of  the 
port  of  New  York. 

Most  of  tiie  material  matters  of  fact  arc  embraced  in  the  special 
finding  of  the  court  as  follows :  That  the  ship,  on  her  voyage  to 
Callao  for  clearance  and  orders,  was  seriously  damaged  in  conse- 
quence of  the  collision ;  that  she  reached  the  port  where  she  was  to 
touch  in  the  damaged  condition  described  in  the  surveys  exhibited 
in  the  record ;  that  she  was  in  distress  and  unable  to  prosecute  her 
voyage;  that  in  consequence  of  the  peril  it  was  necessary  that  she 
should  be  unladen,  and  be  extensively  repaired ;  that  the  repairs 
were  necessary  in  order  to  enable  her  to  prosecute  her  voyage,  and 
that  by  means  thereof  the  voyage  was  prosecuted ;  that  the  repairs 
were  made  and  that  the  vessel  was  reloaded  with  reasonable  dis- 
patch ;  that  by  reason  of  her  damaged  condition  she  was  compelled 
>to  leave  her  first  anchorage  ground,  discharge  her  cargo  at  the  hulk, 
about  one  mile  from  the  place  of  her  anchorage,  and  then  to  pro- 
ceed to  the  dock  for  repairs,  a  half  mile  more  distant  from  the 
anchorage  than  the  hulk  ;  that  the  services  of  the  seamen  employed 
during  the  repairs  of  the  vessel  were  necessary  for  her  preservation 
and  safety  and  the  prosecution  of  the  voyage  ;  and  that  the  amount 
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expended  for  their  wages  and  provisions  was  a  reasonable  amount ; 
and  that  the  expenses  and  salary  of  the  special  agent  sent  to  assist 
the  ship  at  the  port  of  distress  are  the  subject  of  general  average, 
according  to  the  customs  of  the  port  of  New  York. 

Expenses  incurred  of  the  character  mentioned,  or  sacrifices  made 
on  account  of  all  the  associated  interests  by  the  owners  of  either,  to 
save  the  adventure  from  a  common  peril,  constitute  the  proper 
objects  of  general  average ;  and  the  owners  of  the  other  interests 
■  are  bound  to  make  contribution  for  the  same,  in  the  proportion  of 
the  value  of  their  several  interests,  if  it  appears  that  the  expenses 
or  sacrifices  were  induced  or  occasioned  by  an  impending  peril, 
apparently  imminent ;  that  the  expenses  or  sacrifices  were  of  an  ex- 
traordinary character;  that  they  were  voluntarily  incurred  or  made, 
with  a  view  to  the  general  safety  of  the  adventure ;  and  that  they 
accomplished,  or  aided,  at  least  in  the  accomplishment  of  the  pur- 
pose. 

Claims  of  the  kind  have  their  foundation  in  equity,  and  rest  upon 
the  doctrine,  that  whatever  is  sacrificed  for  the  common  benefit  of 
the  a^ssociated  interests  shall  be  made  good  by  all  the  interests  which 
were  exposed  to  the  common  peril,  and  whieh  were  saved  from  the 
common  danger  by  the  sacrifice. 

Suppose  that  is  so :  still  it  is  contended  by  the  defendants  that 
the  expenses  incurred  for  the  wages  and  provisions  of  the  crew,  and 
the  amount  paid  for  the  salary  and  expenses  of  the  agent  sent  by 
the  plaintiff  to  assist  the  ship  in  the  port  of  distress,  were  improp- 
erly included  in  the  adjustment.  They  object  to  the  charge  for 
wages  and  provisions  for  the  crew,  and  insist  that  such  a  charge  is 
never  general  average,  except  when  the  ship,  in  a  proper  case  of 
imminent  peril  to  vessel  and  cargo  or  to  the  voyage,  voluntarily, 
and  to  escape  the  peril,  leaves  the  regular  course  of  the  voyage,  and 
bears  away  to  a  port  of  refuge  for  repairs  ;  and  they  advance  the 
theory  that  wages  and  provisions  during  any  other  detention, 
though  the  ship  may  be  disabled  by  perils  of  the  sea,  are  not  gen- 
eral average,  because  the  expenses  incurred,  as  they  insist,  are  not 
given  or  sacrificed  for  the  common  benefit,  but  that  they  are  bought 
and  paid  for  by  the  freight  stipulated  for  the  voyage,  and  that  the 
ship  in  her  delay  for  repairs,  only  complies  with  her  contract 
made  with  the  shipper. 

\dmit  the  proposition  of  the  defendants,  and  it  follows  that  a 
claim  for  general  average  can  never  be  maintained  in  any  case,  nor 
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for  any  sacrifice  or  expenditure,  unless  the  injured  ship  bears  away, 
and  goes  to  a  port  of  refuge  not  in  the  course  of  her  voyage.  Ships 
going  out,  or  returning  from  an  outward  voyage,  are  sometimes 
disable  by  collision  or  storms  in  the  outer  harbor  of  the  port  of 
departure,  or  of  the  return  destination ;  and  they  are  sometimes 
disabled  in  the  course  of  the  voyage  in  the  outer  harbor  of  the  port 
where  they  are  accustomed  to  call  for  funds  or  advice,  or  for  wood, 
coal,  provisions  or  water ,  but,  if  the  rule  of  decision  set  up  by  the 
defendants  should  be  adopted,  no  party  in  such  a  case  can  ever  be 
entitled  to  maintain  a  suit  for  general  average  unless  the  ship  bears 
away  and  goes  to  some  other  port,  as  a  port  of  refuge  for  repairs, — 
not  even  if  she  was  voluntarily  stranded  to  escape  a  much  greater 
peril  and  thereby  become  unable  to  move  in  any  direction  what- 
ever. 

Such  a  rule  of  decision  is  wholly  inadmissible,  as  in  many  cases 
it  would  divest  the  claim  of  much  or  all  of  its  equity,  and  made  it 
depend  upon  an  act  entirely  unimportant,  and  wholly  unnecessary. 
Navigators,  whose  ship  is  injured  by  collision  or  perils  of  the  sea, 
should  bear  away  to  a  port  of  refuge  for  repairs  whenever  the  cir- 
cumstances require  it ;  but  it  would  be  a  mere  act  of  folly  to  do  so 
in  a  case  where  the  disaster  to  the  ship  happened  in  the  harbor  of  a 
port  where  the  necessary  repairs  could  be  as  conveniently  and 
economically  executed  as  in  a  more  distant  ix)rt,  out  of  the  regular 
course  of  the  voyage. 

Both  commercial  usage  and  law  allow  compensation  for  such  a 
voluntary  sacrifice  or  extraordinary  expenditure,  not  because  the 
ship  at  the  time  bore  away  to  a  port  of  refuge  outside  of  the  course 
of  her  voyage,  but  because  she  was  interrupted  in  the  course  of  her 
voyage  by  the  disaster,  and  because  common  justice  dictates,  that 
where  two  or  more  parties  are  engaged  in  the  same  sea  risk,  and 
one  of  them,  in  a  moment  of  imminent  peril,  makes  a  sacrifice  to 
avoid  the  imminent  danger,  or  incurs  extraordinary  ex|)enses  to 
promote  the  general  safety  of  the  associated  interests,  the  sacrifice 
or  expenses  so  made  or  incurred  shall  be  assessed  upon  all  in  pro 
portion  to  the  share  of  each  in  the  adventure. 

Property  at  sea,  as  all  experience  shows,  is  often  exposed  to  im- 
minent perils  arising  from  collision  and  fire,  as  well  as  from  the 
violence  of  the  wind  and  waves.  Navigation  at  best  is  a  perilous 
persuit ;  and  all  those  who  follow  it  know  full  well  that  the  own- 
ers  of  ships   and   cargoes    frequently    suffer   disastrous  losses   in 
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spite  of  every  safeguard  and  precaution  which  they  can  adopt. 
Equitable  rules  and  regulations  designed  to  avert  the  consequences 
likely  to  ensue  from  such  perils  or  to  ameliorate  the  loss  in  case  of 
disaster,  have  long  been  known  in  the  jurisprudence  of  commercial 
countries  which  being  founded  in  the  principles  of  equity,  are  en- 
titled to  be  administered  in  the  same  spirit  in  which  they  had 
their  origin. 

Marine  insurance  is  a  system  of  that  sort,  and  it  had  its  origin 
as  a  measure  to  afford  partial  indemnity  to  the  unfortunate  for 
losses  by  such  disasters. 

Allowances  for  salvage  service  are  of  a  similar  character ;  and 
tlie  rule  of  proportionate  contribution  for  sacrifices  made  to  escape 
from  an  imminent  sea  peril,  or  extraordinary  expenses  incurred  for 
that  purpose,  is  one  of  equal  merit  and  importance. 

Where  the  disaster  occurs  in  the  course  of  a  voyage,  and  the  ship 
is  disabled,  the  necessary  expenses  to  refit  her  to  go  forward,  create 
an  equity  to  support  such  a  claim,  just  as  strong  as  a  sacrifice  made 
to  escape  such  a  {)eril,  if  it  appears  that  the  cargo  was  saved,  and 
that  the  expenses  incurred  enabled  the  master  to  prosecute  the  voy- 
age to  a  successful  termination.  Contribution  is  enforced  in  such  a 
case,  not  because  the  ship  when  injured  bore  away  to  a  port  outside 
of  the  regular  course  of  the  voyage,  but  because  the  principles  of 
equity,  common  justice  and  the  usages  of  commerce  require  that 
what  is  given  by  one  of  the  associated  interests  '*  for  the  benefit  of 
all,  shall  be  made  good  by  the  proportionate  contribution  of  all.** 
McAndrews  vs.  Thatcher  3  Walh  367 ;  Barnard  vs.  Adams  10 
How^.  270;  2  Arnold  on  Ins.,  784. 

Equity  requires  that,  in  such  a  case,  those  whose  effects  have 
been  preserved  by  the  sacrifice  or  extraordinary  expenditure  of 
the  others,  shall  contribute  to  such  voluntary  sacrifice  or  expen- 
diture ;  and  commercial  policy,  as  well  as  equity,  favors  the  prin- 
ciple of  proportionate  contribution,  as  it  encourages  the  owner,  if 
present,  to  consent  that  his  property  or  some  portion  of  it,  may  be 
cast  away  or  exposed  to  peculiar  and  special  danger  to  save  the 
adventure  and  the  lives  of  those  on  board  from  impending  destruc- 
tion. Such  an  owner,  under  such  circumstances,  has  a  lien  upon 
the  property  saved  from  the  imminent  peril,  to  enforce  the  pay- 
ment of  the  proportionate  contribution  for  the  sacrifice  made  or 
the  extraordinary  expenses  incurred. 

Proper  repairs  were  made  in  this  case  ;  and  the  ship  having  been 
refitted   and   reloaded,  prosecuted  her  voyage  to  its  termination. 
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Safe  arrival,  with  the  cargo  on  board,  is  admitted  ;  and  it  api)ears 
that  the  owner  of  the  ship  demanded  the  payment  of  the  propor- 
tionate contribution  before  delivering  the  cargo,  and  that  the 
defendants,  in  order  to  obtain  such  delivery,  gave  the  plaintiff  the 
average  bond  exhibited  in  the  record.  Enough  appears  in  the 
terms  of  the  bond  to  show  that  the  defendants  did  not  controvert 
the  right  of  the  plaintiff  to  claim  a  proportionate  contribution. 
Instead  of  that,  the  recital  admits  the  collision  ;  that  the  ship  sus- 
tained damages  which  made  it  necessary  to  discharge  the  cargo, 
and  refit ;  that  sundry  expenses  and  charges  were  incurred  ;  and 
that  various  sacrifices  were  made  which  are  the  subject  of  a  general 
average,  and  which  should  be  borne  by  the  property  at  risk  as  a 
common  charge  in  contribution. 

Nothing  could  be  more  explicit  than  the  language  of  that  recital ; 
and  the  defendants  promise  and  agree  to  pay  to  the  plaintiff  what- 
ever sums  may  be  found  due  from  them  for  their  proportion  of 
such  expenses,  charges  and  sacrifices  as  have  arisen  in  consequence 
of  the  disaster,  whenever  and  so  soon  as  the  average  shall  be  ad- 
justed conformably  to  law  and  the  usages  of  the  port  of  New  York. 

They  admit  the  disaster,  that  sacrifices  and  expenses  were  made 
and  incurred,  that  the  sacrifices  and  expenses  are  the  subject  of 
general  average,  and  promise  and  agree  to  pay  the  proportionate 
contribution  so  soon  as  the  same  shall  be  adjusted  conformably  to 
law  and  the  usages  of  the  port  where  the  voyage  ended.  Plainly 
they  admit  that  there  is  no  merit  in  the  present  defence;  for  if  it 
be  true  that  such  a  claim  cannot  arise  unless  the  vessel  bears  awav 
to  a  port  of  refuge  outside  of  the  regular  course  of  her  voyage,  then 
it  follows  that  the  plaintiff  is  not  entitled  to  recover  anything. 
Inconsistencies  of  the  kind  cannot  be  overlooked  in  such  an  investi- 
gation, as  they  tend  very  strongly  to  show  that  the  defence  is 
unsound  both  in  law  and  in  fact. 

Judgment  was  rendered  in  this  case  for  the  plaintiff,  and  it  is 
now  admitted  that  the  judgment  is  correct,  for  the  sum  of  ^14,- 
075.77,  including  interest;  whereas  if  the  defence  set  up  to  the 
two  sums  in  controversy  is  a  valid  defence,  the  plaintiff  is  not  en- 
titled to  any  contribution  whatever.  Expenses  during  the  inter- 
ruption of  the  voyage,  incurred  by  the  master  for  the  wages  of  the 
officers  and  crew  to  the  amount  of  $3,917.18  were  also  allowed  by 
the  Circuit  Court,  and  were  included  in  the  judgment;  and  those 
expenses,    in   the  judgment  of  the  court,  are  just  as  proper  as  the 
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charge  for  the  expenses  of  unloading  and  reloading  the  cargo,  which, 
it  is  admitted,  is  a  proper  charge. 

Temporary  repairs  of  damages  arising  from  extraordinary  perils 
of  the  sea,  made  at  some  intermediate  port,  for  the  purpose  of  pros- 
ecuting the  voyage,  if  the  damage  to  the  ship  was  of  a  character  to 
disable  her  and  interrupt  the  voyage,  are  the  proper  object  of  gen- 
eral average.     Phillips  on  Ins.  5th  ed.  sec.  1300. 

Repairs  in  such  cases,  if  necessary  to  remove  the  disability  of  the 
ship  to  proceed  on  her  voyage,  are  now  everywhere  regarded  as  the 
proper  object  of  proportionate  contribution  ;  but  expenses  incurred 
for  repairs,  beyond  what  is  reasonably  necessary  for  that  purpose, 
are  not  so  regarded,  because  it  is  the  duty  of  the  owners,  except  in 
case  of  disaster,  to  keep  the  ship  in  a  seaworthy  condition.  Fowler 
vs.  Rathbone  12  Wall.  117  ;  *-Star  of  Hope*'  9  id.  236. 

Sea  perils  which  result  in  damage  to  the  ship  to  such  an  extent  as  to 
interrupt  the  voyage,  and  disable  her  from  pursuing  it,  necessarily 
involve  delay  and  extraordinary  expenses ;  and  this  court  held,  in 
the  case  last  cited,  that  the  wages  and  provisions  of  the  officers  and 
crew  in  such  a  case  are  general  average,  from  the  time  the  disaster 
occurs  until  the  ship  resumes  her  voyage,  unless  it  appears  that 
proper  diligence  was  not  used  in  making  the  repairs. 

Necessary  repairs  to  the  ship,  except  to  the  extent  that  such  re- 
pairs are  required  to  replace  such  parts  of  the  ship  as  were  sacrificed 
to  save  the  associated  interests,  or  to  refit  the  ship  to  enable  her 
.safely  to  resume  the  voyage,  are  not  to  be  included  as  general 
average  by  the  adjuster ;  but  the  wages  and  provisions  of  the 
officers  and  crew  during  the  consequent  and  necessary  interruption 
of  the  voyage,  occasioned  by  the  disaster,  are  a  proper  charge  for 
such  proportionate  contribution,  wholly  irrespective  of  the  ques- 
tion, whether  the  ship  bore  away  for  repairs  to  a  port  of  refuge 
outside  of  the  regular  course  of  the  voyage,  or  whether  the  neces- 
sary repairs  were  executed  in  the  port  where  the  disaster  occurred. 
Masters  may  well  consult  convenience  and  economy  in  selecting 
the  ix)rt  for  making  repairs ;  and  if,  in  the  particular  case,  the 
master  exercises  good  judgment  in  making  the  selection,  no  inter- 
ested party  will  have  any  right  to  complain. 

Argument  to  show  that  the  services  of  the  crew  were  necessary 
during  the  period  the  voyage  was  interrupted,  is  quite  unnecessary, 
as  the  findings  of  the  court  dispose  of  that  question  in  the  affirma- 
tive ;  from  which  finding  it  appears  that  as  many  men  as  were  em- 
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ployed  on  board  was  actually  necessary  for  the  safety  of  the  shijj, 
in  hauling  her  to  and  from  the  hulk  on  surf  days,  and  in  moving 
the  ship  while  in  dock  during  the  repairs.  Apart  from  that,  the 
court  also  finds  that  it  was  necessary  that  the  men  employed  should 
be  sailors,  able  to  haul  the  ship  out  at  any  moment  when  there  was 
surf;  and  that  the  services  of  the  sailors  employed  during  the  re- 
l)airs  of  the  vessel  were  necessary  for  her  preservation  and  safety 
and  to  refit  her  for  the  prosecution  of  the  voyage. 

Where  the  disaster  occurs  in  the  open  ocean,  away  from  any 
port  where  repairs  can  conveniently  be  made,  it  often  becomes 
necessary  that  the  ship  shall  bear  away  to  a  port  of  refuge  more  or 
less  distant  from  the  usual  course  of  her  voyage  ;  and  it  is  unquest- 
ionably correct  to  say  that  the  deviation  in  such  a  case  is  justifiable. 
Reported  cases  of  the  kind  are  quite  numerous ;  and  courts  of 
justice,  in  disposing  of  such  controversies,  not  infrequently  refer  to 
the  bearing  away  of  the  ship  as  marking  the  time  from  which  to 
compute  the  extraordinary  expenses  incurred  in  refitting  the  ship 
to  prosecute  the  voyage.  Examples  of  the  kind  are  found  in  the 
decisions  of  this  court,  of  which  one  of  a  striking  character  may  be 
mentioned,  where  the  court  say  that  the  wages  and  provisions  of 
the  master,  officers  and  crew,  are  general  average  from  the  time  of 
putting  away  for  the  port  of  succor,  and  every  expense  necessarily- 
incurred  for  the  benefit  of  all  concerned  during  the  detention. 
**Star  of  Hope"  9  Wall.  236. 

Reference  to  the  bearing  away  of  the  ship  is  there  made  solely  to 
mark  the  time  when  the  expenses  commenced  to  be  general  aver- 
age, as  is  obvious  from  the  fact  that  the  court  proceed  to  decide  in 
the  same  opinion,  that  wages  and  provisions  in  such  a  case  "are 
general  average  from  the  time  the  disaster  occurs  until  the  ship 
resumes  her  voyage;"  which  is  the  true  rule  upon  the  subject,  if 
proper  diligence  is  employed  in  making  the  repairs.  Numerous 
examples  of  the  kind  might  be  given,  but  it  is  unnecessary,  as  there 
is  no  well  considered  case  where  it  is  held  tlmt  sacrifices  made  by 
one  of  the  associated  interests,  for  the  benefit  of  ship,  cargo  and 
and  freight,  to  escape  an  imminent  sea  peril,  or  that  extraordinary 
expenses,  incurred  by  one  of  the  interests  in  such  a  case  for  the 
benefit  of  all,  to  refit  the  ship,  if  disabled,  to  prosecute  the  voyag^, 
are  not  the  proper  objects  of  general  average,  unless  the  ship  bore 
away  to  a  port  of  refuge  outside  the  usual  course  of  her  voyage. 
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Decided  cases  are  referred  to  by  the  defendants,  which  they 
insist  support  that  proposition  ;  but  the  court  here,  after  having  ex- 
amined each  one  of  the  cases,  is  entirely  of  a  different  opinion.  Even 
the  case  of  Potter  vs.  Ocean  Ins.  Co.,  3  Sumn.  27,  does  not  sustain 
the  theory  of  the  defendants.  In  that  case,  the  voyage  was  from 
New  Orleans  to  Tampico ;  aqd,  it  appearing  that  the  repairs  could 
not  be  made  at  the  port  of  destination,  if  the  vessel  should  proceed 
there,  the  ship  put  back  to  the  port  of  departure ;  but  the  case 
warrants  the  conclusion  that  the  result  would  have  been  the  same, 
if  the  vessel  had  gone  forward,  and  been  repaired  in  the  port  of 
destination. 

Average  contribution  in  such  cases  is  allowed  to  the  party  mak- 
ing such  sacrifice  or  incurring  such  extraordinary  expenses,  as  a 
measure  of  justice  for  a  meritorious  service,  to  distribute  among  all 
who  were  benefitted  by  it,  a  due  proportion  of  what  was  sacrificed 
or  expended  ;  the  principle  being  that  whatever  is  sacrificed  for  the 
common  benefit  of  the  associated  interests,  shall  be  made  good  by 
all  the  interests  which  were  exposed  to  the  common  peril,  and 
which  were  saved  from  the  common  danger  by  the  sacrifice. 

Peculiar  remedies,  equitable  in  their  nature,  are  given  to  persons 
engaged  in  navigation  and  marine  adventures,  for  the  reason  that 
such  pursuits  are  exposed  to  extreme  dangers,  and  stand  in  need  of 
such  peculiar  and  equitable  remedies.  Contracts  of  marine  in- 
surance are  enforced  to  indemnify  the  owner  of  such  an  adventure 
from  a  portion  of  his  loss.  Services  of  salvors  are  liberally  re- 
warded to  encourage  the  hardy  mariners  to  encounter  such  risks  to 
save  the  property  invested  in  such  an  adventure  from  complete 
destruction. 

Proportionate  contribution  is  enforced  by  courts  of  justice  in 
cases  like  the  present,  not  because  the  ship  bore  away  from  the 
course  of  her  voyage,  but  because  common  justice  requires  that 
sacrifices  made  and  expenses  incurred  by  one  of  the  associated  in- 
terests for  the  benefit  of  all,  should  be  borne  by  all,  in  due  propor- 
tion to  the  interests  saved  by  the  .sacrifice  or  expenditure. 

Contributions  of  the  kind  for  expenses  incurred  to  pay  for  wages 
and  provisions  of  the  crew,  except  in  a  very  limited  class  of  cases, 
are  not  enforced  in  the  courts  of  the  parent  country.  Their  decis- 
sions  in  that  regard,  therefore,  are  not  applicable  to  the  present 
question ;  but,  in  all  other  respects,  the  rule  of  decision  in  the  two 
<  ountries  is  substantially  the  same.     Such  a  condition   to  the  right 
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of  recovery  as  that  set  up  by  the  defendants,  finds  no  support  in 
any  reported  decision  in  the  tribunals  of  that  country.  Moran  vs. 
Jones,  7  Ell.  &  Bl.  532. 

It  appears  in  that  case  that  the  voyage  was  from  Liverpool  to 
Callao  for  a  cargo  of  guano,  and  that  the  ship  was  driven  on  a 
bank  by  a  storm,  near  the  port  of  departure ;  that  her  cargo  was 
discharged,  and  transported  back  whence  it  came;  that  the  ship  was 
subsequently  got  off  and  taken  back  to  the  port  from  which  she 
departed,  and  there  repaired,  when  she  was  reloaded  with  her 
cargo,  and  proceeded  on  her  voyage.  Attempt  was  made  in  that 
case  to  maintain  that  the  cargo  was  not  liable  to  contribute  in  gen- 
eral average,  because  it  was  separated  from  the  ship  before  she  was 
got  off;  but  the  whole  court,  Campbell,  C.  J.,  giving  his  opinion, 
held  that  the  saving  of  the  ship  and  cargo  was  one  continuous  tran- 
saction, and  that  the  expenses  incurred  were  general  average,  to 
which  the  ship,  freight  and  cargo  must  contribute. 

Most  of  the  expenses  in  that  case  were  incurred  in  getting  the 
ship  off  the  bank,  and  the  rest  were  incurred  in  the  port  of  depar- 
ture ;  and  it  never  occurred  to  court  or  counsel  that  the  plaintiff 
could  not  recover  because  the  ship  did  not  bear  away  to  a  port  of 
refuge.  Insurance  Company  vs.  Parker,  2  Pick.  8 ;  Merithew  vs. 
Sampson,  4  Allen,  194;  Patten  vs.  Darling,  i  Cliff.  262. 

Exactly  the  same  rule  was  laid  down  in  the  Court  of  Appeals  of 
the  State  of  New  York.  Nelson  vs.  Belmont,  21  N.  Y.  38.  Vari- 
ous questions  were  considered  in  that  case  ;  but  the  court  laid  down 
the  rule,  that  where  the  expenses  are  incurred  or  the  sacrifices  vol- 
untarily made  for  the  safety  of  the  ship,  freight  and  cargo,  a  general 
average  will  take  place,  provided  the  purpose  of  the  sacrifice  or 
expense  is  accomplished. 

Such  a  cause  of  action,  says  Kent,  **  grows  out  of  the  incidents 
of  a  mercantile  voyage,''  and  he  adds,  that  the  duties  which  it 
creates  apply  equally  to  the  owners  of  the  ship  and  of  the  cargo, 
and  he  characterizes  it  as  a  contribution  made  by  all  parties  con- 
cerned towards  a  loss  sustained  by  some  of  the  parties  in  interest, 
for  the  benefit  of  all ;  and  he  remarks,  that  it  is  called  general 
average,  because  it  falls  upon  the  gross  Amount  of  ship,  cargo  and 
freight. 

Ship,  cargo  and  freight  are  undoubtedly  required  to  contribute 
in  such  a  case ;  and  the  same  learned  author  holds  that  the  wages 
and  provisions  of  the  crew,  if  the  ship  is  obliged  to  go  into  port  to 
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refit,,  constitute  the  subject  of  general  average  during  the  deten- 
tion, which  beyond  all  doubts  is  the  settled  rule  of  the  courts  in 
this  country,  State  and  Federal.  Barnard  vs.  Adams  lo  How.  307; 
3  Kent's  Com.  12th  ed.  235 ;  Barker  vs.  Railroad  22  Ohio  St.  62 ; 
Lyon  vs.  Al ford,  18  Conn.  75;  Nimick  vs.  Holmes  25  Penn.  St. 
373 ;  Emerigon,  482 ;  Hallet  vs.  Wigram,  6,  C.  B.  603 ;  Dilworth 
vs.  McKelvy  30  Mo.  155  ;  Abbott  on  Ship.  497 ;  Hathaway  vs. 
Insurance  Co.  8  Bosw.  59. 

Maritime  usage  everywhere  is,  that  the  port  of  destination,  or 
delivery  of  the  cargo,  is  the  port  where  the  average  is  to  be  ad- 
justed. 4  Phil.  Int.  L.  641 ;  Simonds  vs.  White  2  B.  &  C.  "81 1 ; 
Pars,  on  Con.  6th  ed.  332 ;  Dalglish  vs.  Davidson  5  Dowl.  &  R. 
6;  McLoon  vs.  Cummings  73  Penn. •St.  108. 

Universal  usage  designates  the  port  of  New  York  as  the  place 
where  the  adjustment  should  have  been  made,  and,  inasmuch  as 
the  parties  so  agreed  in  the  average  bond,  further  remarks  upon 
the  subject  are  quite  unnecessary  ;  and  the  court  is  of  the  opinion 
that  expenses  incurred  for  the  wages  and  provision  of  the  crew 
were  properly  included  in  the  average  adjustment. 

Discussion  of  the  second  objection  to  the  adjustment  is  not 
necessary,  as  the  defendants  are  concluded  by  the  finding  of  the 
Circuit  Court.  Among  other  things  the  Circuit  Court  found,  that 
when  the  owner  of  the  ship  sends  out  an  agent  to  a  foreign  port, 
into  which  the  ship  has  put  in  distress,  to  advise  and  assist  the 
master,  for  the  benefit  of  ship  and  cargo,  the  usage  of  the  port  of 
New  York  is,  that  the  amount  paid  for  the  services  of  such  agent 
and  his  board  and  travelling  and  incidental  expenses  are  allowed  in 
general  average,  without  regard  to  the  question,  whether  or  not  he 
reaches  the  port  of  distress  in  time  actually  to  render  service,  pro- 
vided he  is  sent  out  in  good  faith,  with  the  intention  that  he  shall 
render  service  for  the  general  benefit.  It  appearing  that  the  ad- 
justment was  made  in  conformity  to  the  usage  of  the  port  in  that 
regard,  the  court  is  of  the  opinion  that  the  charge  was  properly 
allowed,  and  that  there  is  no  error  in  the  record. 
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The  ''Star  of  Hope .''—{g  Wallace  203). 

Appeal  from  the  Circuit  Court  of  the  Utiited  States  for  the  District 

of  California. 

Clifford,  J. — These  are  appeals  in  admiralty,  brought  here  by 
the  claimants  of  the  ship  **  Star  of  Hope/'  from  a  decree  of  the 
Circuit  Court,  rendered  on  appeal  from  a  decree  of  the  District 
Court,  in  four  suits  in  rem  instituted  against  the  ship  in  the  latter 
court,  three  being  for  the  non -performance  of  a  contract  of  affreight- 
ment, and  tlie  other  for  services  rendered  and  liabilities  and  ex- 
penses incurred  as  consignees  of  the  vessel.  Twelve  other  suits 
were  also  instituted  against  the  ship  by  other  shippers  for  the  non- 
delivery of  their  respective  shipments,  in  which  no  appeals  were 
taken,  as  the  amount  in  controversy  in  the  several  cases  was  less 
than  two  thousand  dollars. 

I.  Reference  to  one  of  the  libels  for  the  non -performance  of  the 
affreightment  contract  will  be  sufficient,  as  they  all  contain  sub- 
stantially the  the  same  allegations.  Take  the  first  one,  for  exam- 
ple, which  was  filed  by  the  charterers.  They  describe  the  intended 
voyage  as  one  from  the  port  of  New  York  to  the  port  of  San  Fran- 
cisco, they  also  allege  that  the  goods  were  shipped  on  board  the 
vessel;  that  she  sailed  on  the  tenth  of  February,  1856,  from  the 
port  of  shipment ;  that  on  the  eighteenth  of  April  following, 
in  entering  or  attempting  to  enter  the  port  of  San  Antonio,  she 
accidentally  grounded  or  stranded  upon  a  bank  or  shoal  there  situ- 
ated \  that  she  thereby  received  such  injuries  that  she  was  obliged, 
in  order  that  she  might  be  able  to  continue  the  voyage,  to  put 
back  to  Montevideo  for  repairs;  that  the  master,  after  the 
vessel  arrived  there,  being  witliout  money,  credit  or  other 
means  to  execute  the  repairs,  sold  a  valuable  portion  of  the 
goods  shipped  by  and  belonging  to  the  libellants,  of  the  value 
of  forty-four  thousand  seven  hundred  dollars,  and  with  the 
proceeds  thereof  paid  for  the  said  repairs ;  that  the  repairs 
having  been  thus  made,  the  ship  resumed  her  voyage,  and  arrived 
safely  at  her  port  of  destination ;  that  by  reason  of  the  sale  of  their 
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goods  the  libellants  lost  the  whole  amount  sold,  and  that  the  master 
and  owners  of  the  ship  neglect  and  refuse  to  make  restitution. 

2.  Prior  to  the  filing  of  the  answer  the  fifteen  affreightment  suits 
were  consolidated,  and  leave  was  given  to  the  claimants  of  the  shij) 
to  file  one  general  answer  to  all  those  libels,  and  also  to  file  one 
general  stipulation  therein  for  costs  and  expenses. 

Pursuant  to  that  leave  the  claimants  filed  their  answer,  in  which 
they  allege  that  the  injury  and  damage  to  the  ship  at  the  bay  of 
San  Antonio  were  incurred  by  the  master  voluntarily  and  deliber- 
ately for  the  general  safety,  and  especially  for  the  safety  of  the 
cargo  and  the  lives  of  those  on  board,  and  that  consequently  all 
loss  and  damage  sustained  by  the  ship  at  that  bay,  and  all  costs  and 
expenses  of  the  subsequent  repairs,  and  all  other  necessary  costs  and 
expenses  incurred  while  at  Montevideo  and  in  getting  to  sea  again, 
together  with  the  costs  and  expenses  incurred  for  the  wages  and 
provisions  of  the  master,  officers  and  crew,  to  the  'time  when 
the  ship  resumed  her  voyage,  are,  of  right  and  according  to  law, 
a  subject  of  general  average  contribution  to  be  borne  by  the  ship, 
her  freight  and  her  cargo,  and  also  by  the  owners  thereof  in 
their  just  proportions.  They  also  allege  that  the  goods  of  the 
libellants  having  been  sold  by  necessity  to  execute  the  repairs,  are, 
of  right,  to  be  included  in  the  general  average,  together  with  all 
loss  and  damage  to  the  libellants  in  consequence  of  the  sale  at  the 
port  of  distress. 

3.  Brief  reference  must  also  be  made  to  the  libel  filed  by  the  con- 
signees of  the  ship,  as  the  fourth  appeal  under  consideration  is 
from  that  part  of  the  decree  relating  to  that  suit.  Annexed  to  the 
libel  is  a  schedule  setting  forth  the  particular  expenses  and  liabili- 
ties incurred  for  which  the  suit  is  brought,  anu  the  appellants  in 
response  to  that  claim  allege,  in  the  answer,  that  if  any  such  dis- 
bursements were  made,  or  any  such  expenses  or  liabilities  were 
incurred,  as  is  therein  supposed,  the  same  are  a  portion  of  the  gen- 
eral average  upon  the  ship,  her  freight  and  cargo,  to  be  borne  by 
them  all  ratably,  as  alleged  in  the  answer  to  the  other  libels. 

Both  parties  consenting,  tl  e  cause  was  referred  to  a  commissioner 
to  take  and  state  an  account  and  adjustment,  upon  the  basis  that 
the  damage,  loss  and  expenses  incurred  by  the  ship  are  a  subject  of 
general  average  contribution,  as  contended  by  the  claimants.  Sub- 
sequent to  that  order,  and  before  the  hearing,  the  parties  filed  the 
agreed  statement  of  farts  set  forth  in   the  record.     Although  filed 
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subsequent  to  the  order  of  reference,  still  it  is  quite  evident  that  it 
was  drawn  up  and  agreed  to  prior  to  the  order,  as  one  of  the  con- 
ditions of  the  order  is  that  it  shall  not  affect  prejudicially  the  agree- 
ments of  the  parties  as  contained  in  the  agreed  statement. 

Other  evidence  was  introduced  in  addition  to  what  is  contained 
in  the  agreed  statement,  and  the  commissioner  having  heard  the 
parties,  reported  his  conclusions  in  writing  to  the  court,  as  directed 
in  the  order  of  reference.  Exceptions  to  the  report  were  duly 
taken  by  both  parties  and  they  were  again  heard  in  support  of  the 
same,  but  the  court  being  of  the  opinion  that  the  damage,  loss  and 
expenses  incurred  by  the  ship,  as  described  in  the  answer  and  the 
agreed  statement,  are  not  the  proper  subject  of  general  average 
contribution,  sustained  the  exceptions  filed  by  the  libellants,  over- 
ruled those  filed  by  the  claimants  and  entered  the  decree  set  forth 
in  the  transcript.  Appeal  was  taken  by  the  claimants  from  that 
decree  to  the  Circuit  Court,  where  the  decree  of  the  District  Court 
was  in  all  things  affirmed.  Dissatisfied  with  the  decree  as  affirmed, 
the  claimants  api>ealed  to  this  court,  and  still  insist  that  the  dam- 
age, loss  and  expenses  incurred  by  the  ship  are  the  proper  subject 
of  general  average  between  the  ship,  her  cargo  and  freight,  as 
alleged  in  the  answer,  which  is  the  principal  question  presented  for 
decision. 

5.  Much  less  difficulty  will  attend  the  solution  of  the  question 
than  is  usual  in  cases  of  this  description,  as  all  the  facts  material  to 
be  considered  in  deciding  the  case  are  set  forth  in  the  agreed 
statement  signed  by  the  counsel  of  the  respective  parties. 

Part  of  the  cargo  was  furnished  by  the  charterers,  but  large 
quantities  of  goods  were  also  shipi^d  by  the  libellants  in  the  other 
libels,  numbered  from  two  to  fifteen  inclusive,  and  the  owners  of 
the  ship  also,  by  the  consent  of  the  charterers,  shipped  two  hun- 
dred and  forty-four  and  a  half  tons  of  coal  on  their  own  account. 
They  were  not  interested  in  the  other  shipments,  nor  is  it  necessary 
to  describe  the  goods  composing  the  residue  of  the  cargo,  except  to 
say  that  among  the  merchandise  shipped  were  five  hundred  casks 
and  packages  of  spirituous  liquors,  and  forty  or  fifty  kegs  of  gun- 
powder, prepared  as  **  patent  safety  fuses,"'  and  the  agreed  state- 
ment shows  that  the  spirituous  liquors  were  stowed  next  to  the  coal 
shipped  by  the  owners. 

With  a  full  cargo  on  board,  the  ship  sailed  for  her  \)on  of  desti- 
nation on  the  day  alleged  in  the  pleadings,  and  during  the  voyage. 
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to  wit,  on  the  fourteenth  of  April  following,  it  was  discovered  that 
great  quantities  of  smoke  and  vapor  were  issuing  from  the  fore  and 
after  hatches  of  the  ship.  She  was  proceeding  on  her  voyage  at 
the  time  the  discovery  was  made,  in  latitude  forty-six  degree  south, 
longitude  fifty -three  degree  west,  but  the  weather  was  squally  and 
the  sea  was  rough.  Precautions,  such  as  are  usual  on  such  occa- 
sions, were  immediately  adopted,  the  hatches  were  fastened  down, 
and  '*  everything  made  tight,"  in  order  to  check  as  much  as  possi- 
ble the  progress  of  the  fire,  at  least  until  a  port  of  succor  could  be 
reached.  Great  alarm  was  felt,  and  the  fears  of  all  were  much  in- 
creased by  the  fact,  well  knpwn  to  all,  that  the  cargo  contained 
prepared  gunpowder  and  large  quantities  of  spirituous  liquors. 
Under  the  circumstances,  the  crew  refused  to  continue  the  voyage, 
and  the  master  determined,  very  properly,  as  the  parties  agree,  to 
make  for  the  Bay  of  San  Antonio,  on  the  southeast  coast  of  Pata- 
gonia, as  the  nearest  anchorage,  and  at  the  end  of  four  days  the 
ship  arrived  off  that  bay  and  set  the  usual  signal  for  a  pilot. 

Throughout  that  period  the  signs  of  fire  continued  to  increase, 
and  in  getting  up  the  chains,  so  as  to  be  ready  to  cast  anchor 
without  delay,  they  were  found  to  be  quite  hot,  and  there  were 
other  indications  of  fire,  which  greatly  heightened  the  general 
alarm.  Unwilling  to  run  into  a  bay,  unknown  to  him,  without  a 
pilot,  the  master  set  his  signal  as  aforesaid  and  waited  three  hours 
for  one,  but  no  one  came,  and  it  became  evident  that  none  could 
be  expected  as  the  coast  was  wild  and  desolate. 

Something  must  be  done,  as  the  alarm  increased  as  the  impend- 
ing perils  became  more  imminent.  Haul  off,  the  master  could  not, 
as  the  wind  and  waves  were  against  any  such  movement.  He  could 
not  resume  the  voyage  for  the  same  reason,  and  also  because  the 
crew  utterly  refused  their  co-operation,  nor  could  he,  with  safety, 
any  longer  attempt  to  *'\ie  to,"  as  the  ship  was  gradually  approach- 
ing the  shore,  and  because  she  was  exposed  both  to  the  impending 
peril  of  fire  on  board  and  to  the  danger,  scarcely  less  imminent,  of 
shipwreck  from  the  wind  and  waves.  Nothing,  therefore,  remained 
for  the  master  to  do,  which  it  was  within  his  power  to  accomplish, 
but  to  pin  the  vessel  ashore,  which  it  is  agreed  by  the  parties  would 
have  resulted  in  the  ''certain  and  almost  instant  loss  of  vessel,  cargo 
and  all  on  board,"  or  to  make  the  attempt  to  run  into  the  bay 
without  the  assistance  of  a  pilot.  Evidently  he  would  have  been 
faithless  to  every  interest  committed  to  his  charge  if  he  had  at- 
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tempted  to  beach  the  vessel  at  that  time  and  place,  as  the  agreed 
statement  shows  that  the  weather  was  rough,  that  the  wind  was 
high  and  blow^ing  towards  the  land  with  a  heavy  sea,  and  that  the 
shore  was  rocky  and  precipitious.  What  the  master  did  on  the 
occasion  is  well  described  by  the  parties  in  the  agreed  statement,  in 
which  they  say  he  at  length  determined,  as  the  best  thing  to  "be 
done  for  the  general  safety,  and  especially  for  the  preservation  of 
the  cargo  and  the  lives  of  those  on  board,  to  make  the  attempt  to 
run  in  without  a  pilot,  preferring  all  risks  to  be  thereby  in- 
curred rather  than  to  remain  outside  in  the  momentary  appre- 
hension of  destruction  to  all,  and  the  parties  agree  that  he  was 
fully  justified  in  his  decision  as  tested  by  all  the  circumstances, 
although  the  ship  in  attempting  to  enter  the  bay  grounded  on  a 
reef,  and  before  she  could  be  got  to  sea  again,  sprung  a  leak  and 
sustained  very  serious  injuries  in  her  bottom.  Great  success,  how- 
ever, attended  the  movement,  notwithstanding  those  injuries,  as 
the  water  taken  in  by  the  ship  extinguished  the  fire  and  the  ship 
remained  fast  and  secure  from  shipwreck  until  the  winds  subsided 
and  the  sea  became  calm. 

Repairs  could  not  be  made  at  that  place  and  the  parties  agree 
that  the  injuries  to  the  ship  were  such  as  fully  justified  the  master 
in  returning  to  Montevideo  for  that  purpose,  as  that  was  the  nearest 
port  where  the  repairs  could  be  made.  He  arrived  there  on  the 
twenty-seventh  of  the  same  month,  and  it  appears  by  the  agreed 
statement  that  the  just  and  necessary  expenses  incurred  by  the  ship 
at  that  port  to  enable  her  to  resume  the  voyage,  were  one  hundred 
thousand  dollars,  including  repairs,  unloading,  warehousing,  and 
reloading  of  the  cargo,  and  that  the  master,  being  without  funds  or 
credit,  was  obliged  to  sell  a  considerable  portion*  of  the  cargo  to 
defray  those  expenses. 

Repaired  and  rendered  seaworthy  by  those  means,  the  ship,  on 
the  eleventh  of  September,  in  the  same  year,  resumed  her  voyage 
and  arrived  at  her  port  of  destination  on  the  seventh  of  December 
following,  and  the  master,  without  unnecessary  delay,  delivered 
the  residue  of  the  shipments  in  good  order  to  the  respective  con- 
signees, as  required  by  the  contract  of  affrightment. 

6.  General  average  contribution  is  defined  to  be  a  contribution 
by  all  the  parties  in  a  sea  adventure  to  make  good  the  loss  sustained 
by  one  of  their  number  on  account  of  sacrifices  voluntarily  made  of 
part  of  the  ship  or  cargo  to  save  the  residue  and  the  lives  of  those 
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on  board  from  an  impending  peril,  or  for  extraordinary  expenses 
necessarily  incurred  by  one  or  more  of  the  parties  for  the  general 
benefit  of  all  the  interests  embarked  in  the  enterprise.  Losses 
which  give  a  claim  to  general  average  are  usually  divided  into  two 
great  classes:  v(i.)  Those  which  arise  from  sacrifices  of  part  of 
the  ship  or  part  of  the  cargo,  purposely  made  in  order  to  save  the 
whole  adventure  from  perishing.  (2.)  Those  which  arise  out  of 
extraordinary  expenses  incurred  for  the  joint  benefit  of  ship  and 
cargo.     (2  Arnould  on  Ins.  770 ;  Mc Andrews  vs.  Thatcher  3  Wall. 

3650 

Common  justice  dictates  that  where  two  or  more  parties  are  en- 
gaged in  the  same  sea  risk,  and  one  of  them,  in  a  moment  of 
imminent  peril,  makes  a  sacrifice  to  avoid  the  impending  danger, 
or  incurs  extraordinary  expenses  to  promote  the  general  safety,  the 
loss  or  expenses  so  incurred  shall  be  assessed  upon  all  in  proportion 
to  the  share  of  each  in  the  adventure.  (2  Parsons  on  Ins.  210;  i 
Parsons  on  Shipg.  346;  2  Parsons  on  Ins.  277;  McAndrews  vs. 
Thatcher  3  Wall.  366). 

Where  expenses  are  incurred  or  sacrifices  made  on  account  of  the 
ship,  freight  and  cargo  by  the  owner  of  either,  the  owners  of  the 
other  interests  are  bound  to  make  contribution  in  the  proportion 
of  the  value  of  their  several  interests,  but  in  order  to  constitute  a 
basis  for  such  a  claim,  it  must  appear  that  the  expenses  or  sacrifices 
were  occasioned  by  an  apparently  imminent  peril ;  that  they  were 
of  an  extraordinary  character ;  that  they  were  voluntarily  made 
with  a  view  to  the  general  safety,  and  that  they  accomplished,  or 
aided  at  least,  in  the  accomplishment  of  that  purpose.  (2  Phillips 
on  Ins.  61). 

Authorities  may  be  found  which  attempt  to  qualify  this  rule,  and 
assert  that  where  the  situation  of  the  ship  was  such  that  the  whole 
adventure  would  certainly  and  unavidably  have  been  lost  if  the 
sacrifice  in  question  had  not  been  made,  the  party  making  it  can- 
not claim  to  be  compensated  by  the  other  interests,  because  it  is 
said  that  a  thing  cannot  be  regarded  as  having  been  sacrificed  which 
had  already  ceased  to  have  any  value,  but  the  correctness  of  the 
position  cannot  be  admitted  unless  it  appears  that  the  thing  itself, 
for  which  contribution  is  claimed,  was  so  situated  that  it  could  not 
possibly  have  been  saved,  and  that  its  sacrifice  did  not  contribute 
to  the  safety  of  the  crew,  ship  or  cargo.  Sacrifices  where  there  is 
no  peril,  present  no  claim  for  contribution,  but  the  greater  and 
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more  imminent  the  peril,  the  more  meritorious  the  claim  for  such 
contribution,  if  the  sacrifice  was  voluntary  and  contributed  to  save 
the  associated  interests  from  the  impending  danger  to  which  the 
same  were  exposed.  (M.  &  P.  on  Shipg.  330;  Maclachlan  on 
Shipg.  356;  Barnard  vs.  Adams,  10  Howard  270). 

Such  claims  have  their  foundation  in  equity,  and  rest  upon  the 
doctrine  that  whatever  is  sacrificed  for  the  common  benefit  of  the 
associated  interests,  shall  be  made  good  by  all  the  interests  which 
were  exposed  to  the  common  peril  and  which  were  saved  from  the 
common  danger  by  the  sacrifice.  Much  is  deferred  in  such  an 
emergency  to  the  judgment  and  decision  of  the  master,  but  the 
authorities  everywhere  agree  that  three  things  must  concur  in  order 
to  constitute  a  valid  claim  for  general  average  contribution  :  Firsts 
there  must  be  a  common  danger  to  which  the  ship,  cargo  and  crew 
were  all  exposed,  and  that  danger  must  be  imminent  and  appar- 
ently inevitable,  except  by  incurring  a  loss  of  a  portion  of  the  asso- 
ciated interests  to  save  the  remainder.  Secondly,  there  must  be  the 
voluntary  sacrifice  of  a  part  for  the  benefit  of  the  whole,  as  for  ex- 
ample, a  voluntary  jettison  or  casting  away  of  some  portion  of  the 
associated  interests  for  the  purpose  of  avoiding  the  common  peril, 
or  a  voluntary  transfer  of  the  common  peril  from  the  whole  to  a 
particular  portion  of  those  interests.  Thirdly,  the  attempt  so  made 
to  avoid  the  common  peril  to  which  all  those  interests  were  ex- 
posed must  be  to  some  practical  extent  successful,  for  if  nothing  is 
saved  there  cannot  be  any  such  contribution  in  any  case.  (Bar- 
nard vs.  Adams,  10  How.  303 ;  Patten  vs.  Darling,  i  Cliff.  262 ;  2 
Parsons  on  Ins.  278). 

Equity  requires,  saysEmerigon,  that  in  these  cases  those  whose 
effects  have  been  preserved  by  the  loss  of  the  merchandise  of  others 
shall  contribute  to  this  damage,  and  commercial  policy  as  well  as 
equity  favors  the  principle  of  contribution,  as  it  encourages  the 
owner,  if  present,  to  consent  that  his  property,  or  some  portion  of 
it,  may  be  cast  away  or  exposed  to  peculiar  and  special  danger  to 
save  the  associated  interests  and  the  lives  of  those  on  board  from 
impending  destruction ;  and  if  not  present,  the  moral  tendency  of 
the  well-known  commercial  usage  is  to  induce  the  master  to  exer- 
cise an  independent  judgment  in  the  emergency  for  the  benefit  of 
all  concerned.     (Emerigon  467). 

Masters  are  often  compelled,  in  the  performance  of  their  duties, 
to  choose  between  the  probable  consequences  of  imminent  perils 
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threatening  the  loss  of  the  ship,  cargo  and  all  on  board,  and  a  sac- 
rifice of  some  portion  of  the  associated  interests  in  their  custody 
and  under  their  control,  as  the  only  means  of  averting  the  dangers 
of  the  impending  peril  in  their  power  to  employ.  They  must  elect 
in  such  an  emergency,  and  if  they,  in  the  exercise  of  their  best 
skill  and  judgment,  decide  that  it  is  their  duty  to  lighten  the  ship, 
cut  away  the  masts,  or  to  strand  the  vessel,  courts  of  justice  are  not 
inclined  to  overrule  their  determinations. 

Owners  of  vessels  are  under  obligation  to  employ  masters  of 
reasonable  skill  and  judgment  in  the  performance  of  their  duties, 
but  they  do  not  contract  that  they  shall  possess  such  qualities  in 
an  extraordinary  degree,  nor  that  they  shall  do  in  any  given 
emergency  what,  after  the  event,  others  may  think  would  have  been 
best.  From  the  necessity  of  the  case  the  law  imposes  upon  the 
master  the  duty,  and  clothes  him  with  the  power,  to  judge  and 
determine,  at  the  time,  whether  the  circumstances  of  danger  in 
such  a  case  are  or  are  not  so  great  and  pressing  as  to  render  a  sacri- 
fice of  a  portion  of  the  associated  interests  indispensable  for  the 
common  safety  of  the  remainder. 

Standing  upon  the  deck  of  the  vessel,  with  a  full  knowledge  of 
her  strength  and  condition,  and  of  the  state  of  the  elements  which 
threaten  a  common  destruction,  he  can  best  decide  in  the  emer- 
gency what  the  necessities  of  the  moment  require  to  save  the  lives 
of  those  on  board  and  the  property  entrusted  to  his  care,  and  if  he 
is  a  competent  master,  if  an  emergency  actually  existed  calling  for  a 
decision  whether  such  sacrifice  was  required,  and  if  he  appears  to 
have  arrived  at  his  conclusion  with  due  deliberation,  by  a  fair  ex- 
ercise of  his  own  skill  and  judgment,  with  no  unreasonable  timidity, 
and  with  an  honest  intent  to  do  his  duty,  it  must  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  his  decision  was  wisely 
and  properly  made.  (Lawrence  vs.  Minturn  17  How.  no;  Du- 
pont  vs.  Vance  19  How.  166  j  Patten  vs.  Darling  i  Cliff.  264). 

Controversies  respecting  the  allowance  or  adjustment  of  general 
average  more  frequently  arise  in  cases  where  the  sacrifice  made  con- 
sisted of  a  jettison  of  a  portion  of  the  cargo  than  in  respect  to  any 
other  disaster  in  navigation.     (Berkley  vs.  Presgrave  i  East.  227). 

Explanations  and  illustrations  upon  the  subject,  therefore, 
whether  found  in  treatises  or  in  judicial  decisions,  are  usually  more 
particularly  applicable  to  cases  of  that  description  than  to  a  case 
where  the  vessel  was  stranded,  but  the  leading  principles  of  law 
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by  which  the  rights  of  parties  are  to  be  ascertained  and  deter- 
mined in  such  cases  are  the  same  whether  the  satrifice  made  con- 
sisted of  a  part  of  the  cargo  or  of  a  part  or  the  whole  of  the  ship, 
as  the  controlling  rule  is,  that  what  is  given  for  the  general  benefit 
of  all  shall  be  made  good  by  the  contribution  of  all,  which  is  the 
germ  and  substance  of  all  the  law  upon  the  subject. 

Doubts  at  one  time  were  entertained  whether  a  loss  occasioned  by 
a  voluntary  stranding  of  the  vessel,  even  though  it  was  made  for 
the  general  safety,  and  to  avoid  the  probable  consequences  of  ah 
imminent  peril  to  the  whole  adventure,  was  the  proper  subject  of 
general  average  contribution,  but  those  doubts  have  long  since 
been  dissipated  in  most  jurisdictions,  and  they  have  no  place 
whatever  in  the  jurisprudence  of  the  United  States. 

Where  the  ship  is  voluntarily  run  ashore  to  avoid  capture,  foun- 
dering, or  shipwreck,  and  she  is  afterwards  recovered  so  as  to  be 
able  to  perform  her  voyage,  the  loss  resulting  from  the  stranding, 
says  Mr.  Arnould,  is  to  be  made  good  by  general  average  contribu- 
tion, and  the  writer  adds  that  there  is  no  rule  more  clearly  estab- 
lished than  this  by  the  uniform  course  of  maritime  law  and  usage. 
(2  Arn.  on  Ins.  784;  Lewis  vs.  Williams  i  Hall  440). 

Sustained  as  that  proposition  is  at  the  present  day  by  universal  con- 
sent, it  does  not  seem  to  be  necessary  to  refer  to  other  authorities  in 
its  support,  nor  is  it  necessary  to  enlarge  that  rule  in  order  to  dis- 
pose of  the  present  controversy,  but  to  prevent  any  misconcep- 
tion as  to  the  views  of  the  court,  it  is  deemed  proper  to  add  that  it 
is  settled  law  in  this  court  that  the  case  is  one  for  general  average, 
although  the  ship  was  totally  lost,  if  the  stranding  was  voluntary 
and  was  designed  for  the  common  safety,  and  it  appears  that  the , 
act  of  stranding  resulted  in  saving  the  cargo.  (Columbian  Ins.  Co. 
vs.  Ashley  13  Pet.  331;  Caze  vs.  Reilly  3  Wash.  298;  Sims  vs. 
Guerney  4  Binn.  513;  Gray  vs.  Wain  2  S.  &  R.  229;  i  Pars,  on 
Shipg.  372  ;  Merithew  vs.  Sampson  4  Allen  192). 

Undoubtedly  the  sacrifice  must  be  voluntary  and  must  have  been 
intended  as  a  means  of  saving  the  remaining  property  of  the  adven- 
ture, and  the  lives  of  those  on  board,  and  unless  such  was  the 
purpose  of  the  act  it  gives  no  claim  for  contribution,  but  it  is  not 
necessary  that  there  should  have  been  any  intention  to  destroy  the 
thing  or  things  cast  away,  as  no  such  intention  is  ever  supposed  to 
exist.  On  the  contrary  it  is  sufficient  that  the  property  was  selected 
to  suffer  the  common  peril  in  the  place  of  the  whole  of  the  associ- 
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ated  interests,  that  the  remainder  might  be  saved,  (i  Pars,  on 
Shipg.  348). 

7.  Suggestion  is  made  that  the  act  of  stranding  of  the  vessel  in 
this  case  was  not  a  voluntary  act,  as  the  reef  where  she  grounded 
was  not  visible  at  the  time  and  was  unknown  to  the  master,  but  the 
agreed  statement  shows  that  in  undertaking  to  run  into  the  bay  the 
master  knew  that  the  chief  risk  he  had  to  encounter  was  the  strand- 
ing of  the  ship,  and  the  precautions  which  he  took  to  guard  against 
that  danger  show  to  the  entire  satisfaction  of  the  court  that  the 
disaster  was  not  altogether  unexpected.  As  the  ship  advanced  the 
lead  was  constantly  employed,  showing  eight  fathoms  at  first,  then 
seven,  then  six  only,  and  so- on,  the  depth  continuing  to  diminish 
at  each  throw  of  the  lead  until  the  ship  grounded  and  remained 
fast. 

Grant  that  the  master  did  not  intend  that  the  ship  should  ground 
on  that  reef,  still  it  is  clear  that  he  was  aware  that  such  a  danger 
was  the  chief  one  he  had  to  encounter  in  entering  the  bay,  and  the 
case  shows  that  he  deliberately  elected  and  decided  to  take  that 
hazard  rather  than  to  remain  outside,  where,  in  his  judgment,  the 
whole  interests  under  his  control,  and  the  lives  of  all  on  board 
were  exposed  to  imminent  peril  if  not  to  certain  destruction. 
Under  these  circumstances  it  is  not  possible  to  decide  that  the  will 
of  man  did  not  in  some  degree  contribute  to  the  stranding  of  the 
ship,  which  is  all  that  is  required  to  constitute  the  stranding  a  vol- 
untary act  within  the  meaning  of  the  commercial  law.  (2  Arn.  on 
Ins.  P.  900;  Emerigon  324. 

Suppose  the  storm  outside  the  bay  was  irresistible  and  overpow- 
ering, still  it  does  not  follow  that  there  was  no  exercise  of  judg- 
ment, for  there  may  be  a  choice  of  perils  when  there  is  no  possi- 
bility of  perfect  safety.  (Sims  vs.  Gurney  4  Binn.  525;  2  Pars, 
on  Con.  (5th  ed.,)  325,  and  note  y. 

Destruction  of  all  the  interests  was  apparently  certain  if  the  ship 
remained  outside,  but  the  master  under  the  circumstances  elected 
to  enter  the  bay,  without  the  assistance  of  a  pilot,  knowing  that 
there  was  great  danger  that  the  ship  might  ground  in  the  attempt, 
but  his  decision  was,  that  it  was  better  for  all  concerned  to  make 
the  attempt  than  to  remain  where  he  was,  even  if  she  did  ground, 
and  the  result  shows  that  he  decided  wisely  for  all  interests,  as 
damage  resulted  to  none  except  to  the  ship,  and  she  would  doubtless 
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have  been  destroyed  if  she  had  continued  to  remain  outside  of  the 
bay.     (Rea  vs.  Cutler  i  Sprague  136). 

Guided  by  these  considerations  our  conclusion  is,  that  the  loss 
and  damage  sustained  by  the  ship  at  the  place  of  the  disaster,  and 
the  costs  and  the  expenses  of  the  repairs,  and  all  the  other  costs  and 
expenses  as  charged  in  the  adjustment,  are  the  proper  subject  of 
general  average  contribution,  as  alleged  by  the  claimants  in  their 
answer. 

Details  will  be  avoided,  as  the  decree  must  be?  reversed  and  the 
cause  remanded  for  further  proceedings. 

8.  Apart  from  the  error  in  the  principle  of  the  decree  there  is  a 
manifest  error  in  the  amount  allowed  in  the  first  case,  but  inasmuch 
as  there  must  be  a  new  hearing  and  a  new  decree  the  correction  of 
the  error  can  best  be  made  in  the  circuit  court. 

Brief  consideration  must  also  be  given  to  the  exceptions,  taken 
by  the  claimants,  to  the  report  of  the  commissioner,  which  were 
overruled  by  the  court.  They  are  three  in  number,  and  they  will 
be  considered  in  the  order  in  which  they  were  made. 

1.  That  the  commissioner  erred  in  charging  the  ship  or 
freight  with  any  part  of  the  expenses  incurred  by  the  charterers  in 
the  ex-parte  adjustment  procured  by  them  prior  to  the  order  of 
reference  to  the  commissioner. 

Unusual  difficulty  attends  the  inquiry  on  account  of  the  indefinite 
character  of  the  exception  and  the  uncertain  state  of  the  evidence, 
but  the  conclusion  of  the  court  being  that  the  case  is  one  for  gen- 
eral average,  it  seems  to  the  court  that  those  expenses  constitute  a 
matter  to  be  adjusted  between  the  charterers  and  the  libellants, 
irrespective  of  the  controversy  presented  in  this  record,  unless  the 
results  of  that  adjustment  were  adopted  and  used  by  the  commis- 
sioner. Influenced  by  these  suggestions  the  exception  is  sustained, 
but  the  matter  is  left  open  for  further  inquiry  when  the  mandate  is 
sent  down. 

2.  That  the  commissioner  erred  in  assuming  that  the  valuation 
of  the  ship  as  given  in  the  policy  of  insurance  is  the  proper  basis 
of  her  contributory  value  in  the  statement  of  the  amount  for  gen- 
eral average. 

As  a  general  rule,  the  value  of  the  ship  for  contribution,  where 
she  has  received  no  extraordinary  injuries  during  the  voyage,  and 
has  not  been  repaired  on  that  account,  is  her  value  at  the  time  of 
her  arrival  at  the  termination  of  the  voyage,  but  if  she  met  with 
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damage  before  she  arrived,  by  perils  of  the  sea,  and  had  been  re- 
paired, then  the  vaUie  to  be  assumed  in  the  adjustment  is  her  worth 
before  such  repairs  were  made.  Neither  party  gave  any  evidence 
as  to  the  value  of  the  ship  prior  to  the  disaster  except  what  appears 
in  the  policy  of  insurance,  and  under  the  circumstances  it  is  difficult 
to  see  what  better  rule  can  be  prescribed  than  that  adopted  by  the 
commissioner.  (Hopkins  on  Av.,  (3d  ed.,)  104;  2  Arn.  on  Ins., 
812;  Patai>sco  Ins.  Co.  vs.  Southgate,  5  Pet.,  604;  Clark  vs.  U. 
S.  Ins.  Co.,  7  Mass.,  370;   Dodge  vs.   Union  Ins.   Co.,  17  Mass., 

470- 

Strictly  speaking  the  rule  is  the  value  of  the  ship  antecedent  to 

the  injuries  received,   but  as  that  requirement  can  seldom   be  met 

the  usual  resort  is  her  value  at  the  port  of  departure,  making  such 

deduction  for  deterioration  as  appears  to  be  just  and  reasonable. 

(  I   Pars,  on   Shipg.  448  ;  Mutual  Safety   Ins.  Co.   vs.   The  Ship 

**George,**  Olcott  Adm.  157). 

No  proofs  on  that  subject,  except  the  policy  of  insurance,  were 
offered  by  either  party,  and  inasmuch  as  ships  are  seldom  insured 
beyond  their  actual  value  the  exception  is  overruled. 

3.  That  the  commissioner  erred  in  carrying  into  particular  aver- 
age certain  expenses  incurred  by  the  master  at  the  port  where  the 
repairs  were  made,  which  should  have  been  regarded  as  the  proper 
subject  of  general  average. 

Consinerable  difficulty  also  attends  this  inquiry  for  the  want  of 
a  more  definite  statement  of  the  grounds  of  the  complaint.  We 
think  it  plain,  however,  that  the  exception  must  be  sustained,  as 
some  of  the  matters  charged  as  particular  average,  in  whole  or  in 
part  ought  clearly  to  have  been  int  luded  at  their  full  value  among 
the  incidental  expenses  neces3arily  incurred  in  making  the  repairs, 
but  in  view  of  the  circumstances  we  shall  not  attempt  to  do  more 
than  to  state  the  general  principles  which  should  regulate  the 
adjustment  in  the  particulars  involved  in  the  exception,  and  leave 
their  application  to  be  made  in  the  case  by  the  court  below,  where 
the  parties,  if  need  be,  may  again* be  heard. 

9.  Whatever  the  nature  of  the  injury  to  the  ship  may  be,  and 
whether  it  arose  from  the  act  of  the  master  in  voluntary  sacrificing 
a  part  of  it  or  in  voluntary  stranding  the  vessel,  the  wages  and  pro- 
visions of  the  master,  officers  and  crew  from  the  time  of  putting 
away  for  the  port  of  succor,  and  every  expense  necessarily  incurred 
during  the  detention  for  the   benefit  of  all  concerned,  are  general 
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average.  (Abbott  on  Shipg.  6oi  ;  Plummer  vs.  VVildman  3  M.  & 
Sehv.  482  ;  Walden  vs.  LeRoy  2  Cai.  R.  202  ;  Henshaw  vs.  Ins. 
Co.  2  Ibid.  274;  NeLson  vs.  Belmont  21  N.  Y.  38 ;  The  Brig 
«»Mary,"  i  Sprague  18). 

Repairs  necessary  to  remove  the  inability  of  the  ship  to  proceeii 
on  her  voyage  are  now  regarded  everywhere  as  the  proj^er  subject 
of  general  average.  Expenses  for  repairs  beyond  what  is  reasonably 
necessary  for  that  purpose  are  not  so  regarded,  but  it  is  not  neces- 
.sary  to  examine  the  exceptions  to  the  rule  witfi  any  particularity 
in  this  case,  as  the  parties  agree  that  all  the  expenses  incurred  were 
ne(  essary  to  enable  the  ship  to  resume  her  voyage. 

The  wages  and  ])rovisions  of  the  master,  officers  and  crew  are 
general  average  from  the  time  the  disaster  occurs  until  the  ship 
resumes  her  voyage,  if  proper  diligence  is  employed  in  making  the 
repairs.  (Pad  el  ford  vs.  Hoardman  4  Mass.  548;  Potter  vs.  Ocean 
Ins.  Co.  3  Sum.  27). 

Towing  the  ship  into  port,  and  extra  expenses  necessarily  incur- 
red in  pumping  to  keep  her  afloat  until  the  leaks  can  be  stopped 
are  to  be  included  in  the  adjustment.  (2  Phill.  Ins.  (3d  ed. )  sec. 
1,326;  Orrok  vs.  Com.  Ins.  Co.  21  Pick.  469). 

Surveys,  port-charges,  the  hire  of  anchors,  cables,  boats  and 
other  necessary  apparatus  for  temporary  purposes  in  making  the  re- 
pairs are  all  to  be  taken  into  the  account  as  well  as  the  expenses  of 
unloading,  warehousing  and  reloading  the  cargo  after  the  repairs 
are  completed.  (Potter  vs.  Ocean  Ins.  Co.  3  Sum.  42  ;  The  Brig 
**Mar),"  I  Sprague  18:  Stevens  ^r  Benecke  76). 

Repairs  in  such  a  case  <  an  not  be  made  by  the  master,  unless  he 
has  means  or  credit,  and  if  he  has  neither,  and  his  situation  is  such 
that  he  cannot  communicate  with  the  owners,  he  may  sell  a  part  of 
the  cargo  for  that  purpose  if  it  is  nece.ssary  for  him  !o  do  so  in 
order  to  raise  the  means  to  make  the  repairs.  Sacrifices  made  to 
raise  such  means  are  the  subject  of  general  average,  and  the  rule  is 
the  same  whether  the  sacrifice  was  made  by  a  sale  of  a  part  of  the 
cargo  or  by  the  payment  of  marifie  interest.  (Orrok  vs.  Com.  Ins. 
Co.  21  Pick.     I  Pars,  on  Shipg,  400). 

Governed  by  these  rules  it  is  believed  the  rights  of  tne  parties 
may  be  adjusted  without  serious  difficulty  or  danger  of  mistake. 

Decree  reversed  in  respect  to  each  of  the  four  cases  before  I  he- 
court. 


appj:ndices.  too 


Afhc'ooti  tt.  a/,  vs.  Sel/ar  6^  Co. 
{Appeal  from  the  Court  of  Qiieefis  Bene/i.) 

Lord  Justice  Thesicer  now  delivered  the  judgment  of  the  <  ourt 
as  follows : 

The  question  raised  by  this  appeal  is  whether,  in  the  case  of  a 
vessel  going  into  the  port  in  consequence  of  an  injury  which  is 
itself  the  subject  of  general  average,  the  expenses  of  warehousing  and 
reloading  goods  necessarily  unloaded  for  the  purpose  of  repairing 
the  injury,  and  expenses  incurred  for  pilotage  and  other  charges  on 
the  vessel  leaving  the  port,  are  the  subject  of  general  average  also. 

The  matter  came  before  the  court  below  in  the  form  of  a  special 
case,  and  upon  it  the  court  decided  in  favor  of  the  plaintiffs,  who 
assert  that  the  expenses  in  question  are  the  subject  of  general  aver- 
age. The  special  case  states  a  long  continued  practice  of  British 
average  adjusters,  in  adjusting  losses  in  cases  where  ships  have  put 
into  port  to  refit,  whether  such  putting  into  port  has  been  occa- 
sioned by  a  general  average  sacrifice  or  a  particular  average  loss,  to 
treat  the  expense  of  discharging  the  cargo  as  general  average  ;  the 
expense  of  warehousing  it  as  particular  average  on  the  cargo  ;  and 
the  expense  of  the  reshipment  of  the  cargo,  pilotage,  port-charges 
and  other  expenses  incurred  to  enable  the  ship  to  proceed  on  her 
voyage,  as  particular  average  upon  the  freight.  It  has  not,  how- 
ever, and  could  not  rea.sonably  be,  contended  for  the  appellants 
that  the  practice  could  be  put  so  high  as  a  custom  impliedly  incor- 
porated in  the  contfact  between  the  parties ;  add  during  the  course 
of  the  argument  we  intimated  our  opinion,  founded  upon  the  lan- 
guage of  the  special  case  with  regard  to  this  practice,  and  especially 
the  language  of  the  5th  paragraph,  that  the  question  between  the 
parties  may  be  decided  in  accordance  with  legal  principle  and 
authority  which  the  practice  of  the  average  adjusters  professes  to 
follow.  The  law  governing  the  case  is  admittedly  English  law,  for 
the  expenses  in  dispute  arose  upon  a  voyage  the  proper  and  actual 
termination  of  which  was  an  English  port. 
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As  a  matter  of  principle,  we  are  clearly  of  opinion  that  the  judg- 
ment of  the  majority  of  the  Court  below  in  favor  of  the  plaintiffs 
was  right.  The  principle  which  underlies  the  whole  doctrine  of 
general  average  contribution  is,  that  the  loss,  immediate  and  conse- 
quential, caused  by  a  sacrifice  for  the  benefit  of  cargo,  ship  and 
freight,  should  be  borne  by  all.  This  principle  is,  in  the  abstract, 
conceded  by  counsel  for  the  appellants,  and  its  application  to  the 
present  case  is  admitted  to  the  extent  of  allowing  the  expenses  of 
unloading  the  goods,  for  the  purpose  of  doing  the  necessary  repairs 
to  the  vessej  to  enable  it  to  proceed  on  its  voyage,  to  be  the  subject 
of  general  average  contribution  ;  but  they  attempt  to  distinguish 
such  expenses  from  those  of  warehousing  and  reloading  the  cargo, 
and  of  outward  port  and  pilotage  charges,  by  the  suggestion  that 
the  common  danger  to  the  whole  adventure  is  at  an  end  when  the 
goods  are  unloaded,  and  that  general  average  ceases  at  that  point 
of  time  when  the  common  danger  is  at  an  end. 

The  proposition  is,  as  will  appear  later,  sound  when  applied  to 
cases  in  which  the  ship  is  damaged  by  a  ptril  of  the  sea,  and  before 
any  voluntary  sacrifice,  su(  h  as  putting  into  an  intermediate  port, 
is  made,  the  goods  are  unshipped  and  in  safety  ;  but  its  application 
to  a  case  like  the  present  is  not  admissible. 

A  vessel  whic  h  lias  put  into  port  to  repair  an  injury  occasioned 
by  a  general  average  sacrifice  may  be,  and  generally  is,  when  in 
port,  in  perfect  safety;  and  if  by  the  expression  ''common  danger" 
be  meant  danger  of  actual  injury  to  vessel  and  cargo,  there  is  no 
more  danger  to  the  goods  when  on  board  the  vessel  l>eing  in  port 
than  when  stowed  in  a  warehouse  on  shore,  and,  indeed,  in  many 
cases  only  a  portion  of  the  goods  is  removed  from  the  vessel  in 
order  to  do  the  repairs  to  her,  while  the  remainder  of  the  goods  is 
is  left  on  board.  If,  on  the  other  hand,  by  ''common  danger'*  be 
meant  the  danger  of  the  vessel  with  her  cargo  being  prevented 
from  prosecuting  her  voyage,  then  there  is  no  more  reason  why  the 
expenses  of  warehousing  and  reloading,  and  the  expenses  incurred 
for  pilotage  and  other  charges  paid  in  respect  of  the  vessel  leaving 
port  and  proceeding. upon  her  voyage,  should  not  constitute  a  gen- 
eral average,  than  there  is  for  saying  that  unloading  and  warehous- 
ing goods  should  not  contribute — as  it  is  clear  in  a  case  of  voluntary 
sacrifice  that  they  must — to  the  expenses  of  the  necessary  repairs  to 
the  vessel.  Both  classes  of  expenses  are  extraordinary  expenses, 
consequent  upon  the   voluntary  sacrifice,  and  necessary  for  the  due 


APPENDICES.  711 

prosecution  of  the  voyage  by  the  vessel  with  her  cargo.  Neither 
class  can,  as  a  general  proposition,  be  said  to  be  incurred  exclu- 
sively for  the  benefit  of  either  vessel  or  cargo. 

In  some  cases  it  might  be  for  the  interest  of  a  shipowner  to  ter- 
minate the  voyage  at  the  port  where  his  vessel  puts  in  to  repair  a 
disaster,  while  it  would  be  all  important  for  the  goods  owner  to 
have  his  goods  carried  on  by  the  same  vessel.  In  other  cases  the 
position  of  the  parties  in  this  respect  might  be  reversed.  But, 
however  this  may  be,  the  going  into  port,  the  unloading,  ware- 
housing and  reloading  of  the  cargo,  and  the  coming  out  of  port, 
are,  at  all  events,  part  of  one  act  or  operation  contemplated,  re- 
solved upon,  and  carried  through  for  the  common  safety  and 
benefit,  and  properly  to  be  regarded  as  continuous.  The  shipowner 
is  at  least  entitled  to  re-ship  the  goods  and  prosecute  his  voyage 
with  them,  and  the  expenses  necessary  for  that  purpose  being  ex 
hypothesi  consequent  upon  a  damage  voluntary  incurred  for  the 
general  advantage,  should  legitimately  be  the  subject  of  general 
average  contribution,  or,  to  use  the  language  of  Lord  Tenterden  in 
his  work  on  shipping,  **If  the  damage  to  be  repaired  be  in  itself  a 
subject  of  contribution,  it  seem  reasonable  that  all  expenses  neces- 
sary, although  collateral  to  the  reparation,  should  also  be  objects  of 
contribution  ;  the  accessory  should  follow  the  nature  of  this  princi- 
ple.** But  it  is  said  for  the  appellants  that  if  this  be  so,  and  the 
principle  be  carried  out  to  its  logical  consequences,  expenses  in- 
curred for  wages  of  crew  and  provisions  should  equally  form  the 
subject  of  general  average ;  and  that,  inasmuch  as  it  is,  they  sug- 
gest, undeniably  that  they  do  not,  the  principle  itself  must  either 
be  faulty,  or,  at  least,  not  recognized  in  English  law.  As  a  matter 
of  fact,  it  is  extremely  doubtful  whether  the  expenses  for  wages  of 
crew  and  provisions  in  a  port  of  refuge  have  ever  been  disallowed 
by  our  courts  as  constituting  a  claim  for  general  average  in  a  case 
where  the  ship  has  put  into  the  port  to  repair  damage  itself  belong- 
ing to  general  average ;  but,  even  if  the  assertion  were  correct,  the 
conclusion  drawn  would  by  no  means  follow.  That  the  principle 
in  question  is  not  faulty  we  have  endeavored  to  show  in  the  obser- 
vations already  made  ;  and  the  view  we  have  taken  upon  the  point 
is  strongly  confirmed  by  the  fact,  that  it  is  recognized  and  carried 
to  its  so-called  logical  consequences,  as  regards  the  wages  of  crew 
and  provisions  in  all  other  countries  than  our  own.  That  the  prin- 
ciple is  not  recognized   in  English  law  is  not  proved  by  showing 
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that  expenses  incurred  for  wages  of  crew  and  provisions  have  lK*en, 
under  certain  circumstances,  disallowed  as  the  subject  of  general 
average,  unless  it  be  shown — which  it  has  not  been — to  us,  at  the 
same  time,  that  they  have  been  disallowed  upon  grounds  that  nega- 
tive the  principle,  and  is  disproved  if  it  be  found  that,  notwith- 
standing such  disallowance,  the  expenses  in  question  in  this  case 
have  been  allowed.  All  that,  in  such  a  case,  can  be  said  is,  that 
either  the  courts  have  made  a  mistake  in  limiting  the  application 
of  the  principle,  or  that  its  limitation  is  due  to  some  real  or  sup- 
posed rule  of  public  policy.  This,  at  least,  may  fairly  be  asked — 
what  is  the  principle  if  this  is  not?  If,  then,  the  question  before 
us  stood  only  upon  principle,  we  should  have  no  hesitation  in  de- 
ciding it  according  to  the  principle  we  have  stated  ;  and  it  at  least 
may  fairly  be  asked — what  other  principle,  if  it  be  not  correct,  is 
to  be  substituted  in  its  place  ?  IJut  the  authorities  remain  to  be  con- 
sidered, and  it  is  the  more  necessary  that  they  should  be  examine<l 
with  attention,  seeing  that  the  practice  of  the  average  adjusters 
profess  to  follow  them. 

In  **Plummer  vs.  VVildman,"  3  East,  page  482,   a  ship  put  back 
into  port  to  repair  damages  partly  caused  by  a  collision  with  an- 
other ship,  and  partly  by  cutting  away  of  part  of  the  rigging  of  the 
bowsprit,  to  do  which  the  master  was  compelled  in  consequence  of 
the  previous  injury  due  to  the  collision,  and  which,  it  was  contend- 
ed for  the  shipowner,  was  a  general  average  cause.     The  cargo  was 
necessarily  landed  and   warehoused  in    order  that  such  temporary 
repairs  might  be  done   as  would  enable   the  ship  .to  prosecute  her 
voyage  ;  and  such  repairs  having  been  done,  and  a  portion  of  the 
cargo  sold  to  defray  expenses,  the  remainder  of  the  cargo  was  re- 
loaded, and  the  ship  proceeded  to  her  port  of  destination.    Among 
other  expenses  claimed  as  general  average  were  the  expenses  of 
repair  necessary   to  enable  the  ship  to  prosecute  her  voyage,  the 
expense  of  unloading  and  reloading  the  cargo,  the   master's  ex- 
penses at  15  per  diem  during  the  unloading,  repairing  and  reload- 
ing, and   expenses   for   crimpage  to  replace  deserters  during  the 
repairs.     The  question  for  the  court  was,  whether  the  case  was  one 
of  general  average,  and,  if  so,  to  what  extent?     It  is  a  little  diffi- 
cult to  gather  from  the  judgments  of  the  case  what  was  the  exact 
view  of  the  different  members  of  the  court  who  delivered  judgments 
as  to  the  separate  heads  of  claim.     Lord  Ellenborough  appears  to 
have  decided  that  only  the  captain's  expenses  in   port,   and  crimp- 
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age,  were  to  be  disallowed.  Le  Blanc,  Justice  said  that  the  un- 
loading might  be  general  average  if  it  were  necessary  in  order  to 
repair  the  ship,  but  he  was  in  doubt  whether  the  expenses  of  re- 
loading would  or  not  follow.  Mr.  Justice  Bayley  deals  only  with 
the  question,  how  much  of  the  repairs  should  be  allowed  as  a  gen- 
eral average,  which  was  the  principal  question  as  regards  items. 
Lord  Ellenborough,  however,  laid  down  that  if  the  return  to  port 
was  necessary  for  the  general  safety  of  the  whole  concern,  it  seemed 
that  the  expenses  unavoidably  in(  urred  by  such  necessity  might  be 
considered  as  the  subject  of  general  average,  and  that  it  was  not  so 
much  a  question  whether  the  first  cause  of  the  damage  was  owing 
to  this  or  that  accident,  to  the  violence  of  the  elements,  or  the 
collision  of  another  ship,  as  whether  the  effect  produced  was  such 
as  to  incapacitate  the  ship,  without  endangering  the  whole  concern, 
from  further  i)rosecuting  her  voyage  unless  she  returned  to  port 
and  removed  the  impediments. 

But  in  the  same  vear  as  that  in  which  **Flummer  vs.  VVildman'* 
was  decided,  the  case  of  ** Power  vs.  Whitmore,*'  4th  East,  page 
141,  came  before  the  same  court.  In  that  case  the  cause  of  dam 
age  was  a  peril  of  the  sea,  and  the  ship  having,  in  con.sequence  of 
it,  bten  compelled  to  go  into  port  for  the  safety  of  the  ship  and 
cargo,  a  claim  to  have  the  wages  and  provisions  of  the  crew  during 
the  slay  in  port,  and  the  expenses  of  repair,  treated  as  general 
average  was  made.  The  claim  was,  however,  disallowed,  and  Lord 
HUenborough,  in  delivering  the  judgment  of  the  court,  took  occa- 
sion to  qualify  the  proposition  laid  down  in  **Plummer  vs.  Wild- 
man,"  and  to  explain  and  justify  the  decision  in  that  case,  upon  the 
ground  that  there  the  Master  was  compelled  to  cut  away  his  rigging 
in  order  to  preserve  the  ship,  and  afterwards  put  into  port  to  repair 
that  which  he  sacrificed.  The  judgment,  then,  in  ** Power  vs. 
Whitmore*'  must  betaken  to  recognize  that  there  is,  in  reference 
to  jx>rt  of  refuge  expenses  claimed  as  general  average,  a  distinction 
between  the  case  of  a  vessel  putting  into  port  for  repair  in  conse- 
tjuence  of  a  voluntary  sacrifice,  and  the  case  of  a  vessel  so  putting 
into  port  in  consequence  of  an  ordinary  peril  of  the  seas,  although 
in  both  cases  the  putting  into  port  itself  may  equally  give  rise  to  a 
claim  for  general  average  contribution. 

In  '^Hallet  vs.  Wigram'*  9  Queen's  Bench,  page  580,  Mr. 
Justice  Cresswell,  in  speaking  of  ** Power  vs.  Whitmore,"  said  that 
Lord  Ellenborough  had  there  stated  the  rule  according  to  what  has 
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always  been,  and  still  was  understood  to  be,  the  law  as  to  general 
average.  Chief  Justice  Wilde,  in  the  case,  quoted  the  following 
passage  from  the  8th  edition  of  **Abbott  on  Shipping":  "Thus,  if 
it  be  necessary  to  unload  the  goods  in  order  to  repair  the  damage 
done  to  a  ship  by  tempest  or  by  collision  with  another  vessel,  so  as 
to  enable  her  to  prosecute  and  complete  her  voyage,  it  has  been  held 
that  the  expense  of  unloading,  warehousing  and  reshipping  the 
goods  should  be  sustained  by  general  contribution,  because  all  per- 
sons are  interested  in  the  execution  of  the  measures  necessary  to 
the  completion  of  the  voyage  ;"  and  added,  that  the  reason  there 
assigned  might  be  applicable  to  the  case  the  author  had  in  his 
mind,  **Plummer  vs.  Wildman,"  but  that,  as  a  general  proposition, 
it  was  too  large.  The  Chief  Justice  then  pointed  out  that  the 
decision  in  **Plummer  vs.  Wildman'*  had  been  explained  in  **Power 
vs.  Whitmgre,"  upon  the  ground  that  the  exjjenses  were  conse- 
quent u])on  a  voluntary  srcrifice  ;  and  then  quotes,  apparently  with 
approval,  the  following  passage  from  ** Abbott  on  Shipping** : — **It 
seems  to  result  from  these  decisions  that  if  a  vessel  goes  into  \)on 
in  consequence  of  an  injury  which  is  itself  the  subject  of  general 
average,  such  repairs  as  are  absolutely  necessary  to  enable  her  to 
prosecute  her  voyage,  and  the  necessary  expenses  of  port-charges, 
wages  and  provisions  during  the  stay,  are  to  be  considered  as  gen- 
eral average  ;  but  if  the  damage  was  incurred  by  the  mere  violence 
of  the  wind  and  weather,  without  sacrifice  on  the  part  of  owners 
for  the  benefit  of  all  concerned,  it  falls,  with  the  expenses  conse- 
quent upon  it,  within  the  contract  of  the  shipowner  *'to  keep  his 
ves-^el  tight,  staunch,  and  strong,  during  the  voyage  for  which  she 
is  hired." 

The  actual  decision  in'  **Hallett  vs.  Wigram*'  was,  that  a  claim 
to  general  average  does  not  arise  where  a  part  of  the  cargo  is  sold 
at  a  port  to  which  the  ship  has  put  back  for  the  repair  of  damage 
incurred  by  ordinary  perils  of  the  sea.  That  case  was  decided  in 
1850,  **Power  vs.  Whitmore*'  in  1815  ;  and  we  have,  therefore,  the 
law  as  laid  down  by  the  courts  for  a  considerable  portion  of  the 
period  over  which  the  practice  of  average  adjusters  stated  in  the 
special  case  extends,  running  counter  to  that  practice  by  recogniz- 
ing, as  regards  port  of  refuge  expenses,  a  distinction  between  cases 
where  a  ship  puts  into  a  port  of  distress  for  repairs  of  damage 
caused  by  a  voluntary  sacrifice,  and  cases  where  it  so  puts  in  for 
repair  of  damage  caused  by  peril  of  the  seas,  and  admitting  in  the 
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former  cases,  as  a  matter  of  principle  if  not  express  decision,  ex- 
penses such  as  those  in  question  in  this  case  to  be  the  subject  of 
general  average  contribution.  This  distinction  in  principle  is  to 
be  found  asserted  by  Benecke,  who  was  a  member  of  Lloyd's,  in  his 
valuable  work  on  the  Principles  of  Indemnity  in  Marine  Insurance, 
published  in  1824.  At  page  191  he  says:  **If,  setting  aside  all 
laws  and  received  opinions,  the  case  is  examined  merely  according 
to  the  fundamental  maxims  which  regulate  general  and  particular 
average,  it  will,  in  the  first  instance,  appear  evident  that  not  only 
all  the  port  charges,  such  as  pilotage,  harbor  dues,  lighterage,  &c., 
but  also  the  charges  of  unloading  and  reloading,  repairs  and  crew's 
wages,  will  be  general  average  if  the  ship  put  into  port  for  the 
mere  purpose  of  repairing  a  damage  voluntarily  incurred  for  the 
general  advantage  ;  for  all  these  expenses,  being  the  necessary  con- 
sequences of  a  measure  taken  for  the  general  benefit,  belong  to 
general  average."  And  then,  turning  to  the  case  where  the  port  is 
entered  in  consequence  of  a  particular  damage  sustained,  by  which 
the  vessel  is  rendered  unfit  to  prosecute  her  voyage,  as  when 
masts,  sails,  or  other  requisite  apparel  are  lost  in  a  storm,  or  the 
vessel  has  sprung  a  dangerous  leak,  he  adds  :  **A11  the  expenses  of 
entering  the  port  are  a  subject  of  general  average,  being  the  conse- 
quence of  a  measure  voluntarily  taken  for  the  preservation  of  the 
whole.  But,  as  soon  as  the  object  of  putting  the  vessel  and  her  cargo 
in  safety  is  accomplished,  the  cause  for  general  contribution  ceases; 
for  whatever  is  subsequently  done  is  not  a  sacrifice  for  the  benefit 
of  the  whole,  or  for  averting  an  imminent  danger,  but  is  the  mere 
necessary  consequence  of  a  casual  misfortune."  Benecke  then  claims 
the  allowance  even  of  wages  of  crew  and  provisions  where  the  put- 
ting into  port  is  the  consequence  of  a  damage  belonging  to  general 
average  ;  on  the  other  hand,  he  contends  for  the  disallowance  even 
of  the  expenses  of  unloading  cargo,  where  it  is  the  consequence  of 
a  damage  belonging  to  particular  average. 

In  **Stevens  on  Average"  and  **Baily  on  Average,"  the  dis- 
tinction referred  to  is  not  adopted,  except  as  regards  the  repairs  of 
the  ship ;  but  both  writers  assert,  as  a  matter  of  principle,  that 
where  a  ship  necessarily  puts  into  a  port  to  repair  damage,  whether 
the  original  cause  of  damage  be  a  voluntary  sacrifice  or  an  ordi- 
nary peril  of  the  sea,  the  expenses  of  warehousing  and  reload- 
ing, as  well  as  those  of  unloading  the  cargo,  and  the  outward  as 
well   as  inward    port-charges,   should    be  the  subject   of  general 
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average  contribution.  (See  Stevens,  p.  22,  and  Baily,  p.  119). 
They  look  not  to  the  more  remote  damage,  which  undoubtedly  was 
a  particular  average  loss,  but  to  the  proximate  act  of  putting  into 
port  for  the  safety  of  ship  and  cargo,  which  would  belong  to  gen- 
eral average ;  and  in  answer  to  the  argument  that  their  views,  if 
logically  carried  out,  would  lead  to  the  allowance  as  general  aver- 
age of  the  cost  of  repair  of  the  ship,  Baily  (at  p.  119)  replies  that 
the  damage  which  necessitated  that  repair  being  caused  by  a  peril 
of  the  sea,  the  repair  should  be  treated  as  particular  average,  but 
that  the  ship  does  not  put  into  the  port  of  refuge  because  she  wants 
repairs,  but  because  the  voyage  cannot  be  continued  until  she  is 
repaired,  or  a  total  loss  of  ship  and  cargo  will  follow  if  she  does  not 
go  into  port.  He  adds:  "The  immediate  cause  for  putting  into 
the  port  of  refuge  is  the  impossibility  of  completing  the  voyage  in 
her  then  state,  or  the  expected  total  loss  of  ship  and  cargo.  The 
damage  which  the  ship  has  sustained  is  the  remote  cause  only,  for 
under  other  circumstances  the  crew  are  not  justified  in  putting  into 
port,  although  the  vessel  may  have  sustained  damage  which  it  will  be 
necessary  ultimately  to  repair.'*  The  views  thus  expressed  are  sub- 
stantially those  which  are  recognized  in  American  law  and  practice, 
and  they  are  carried  out  to  the  length  of  including  the  expense  of 
wages  of  crew  and  provisions  at  the  port  of  refuge  in  the  amount 
to  be  contributed  for  in  general  average  in  all  cases  where  a  vessel 
put  into  port  for  the  common  safety,  whether  owing  to  injur)* 
from  a  peril  at  sea,  or  a  voluntary  sacrifice.  (See  ** Phillips  on  In- 
surance,'* 3d  edition.  Sec.  1,322,  1326  and  1,328). 

To  return  to  text  writers  of  this  country,  Mr.  \rnould,  in  his 
work  upon  Marine  Insurance,  3d  edition.  Vol.  2,  p.  789,  after  dis- 
cussing the  principles  relating  to  general  average,  says :  "From 
these  principles  it  follows  that  where  a  ship  has  either  cut  away  her 
masts  or  rigging,  or  has  been  so  damaged  by  a  storm  that  it  is 
necessary  for  the  safety,  both  of  ship  and  cargo,  to  put  into  a  port 
of  distress  for  repairs,  all  the  expenses  inseparably  connected  with 
the  act  of  first  putting  into  and  afterwards  clearing  out  of  such  a 
port  of  distress,  give  the  shipowner  a  claim  to  a  general  average 
contribution  ;  and  this  upon  the  plain  ground  that  these  expenses 
are  a  necessary  consequence  of  an  extraordinary  measure  taken  for 
the  general  preservation.  Neither  of  the  cases  already  cited,  of 
**Power  vs.  VVhitmore,"  and  **Hallett  vs.  VVigram,"  is  a  direct 
authority  against  the  proposition  just  quoted,  except  so  far  as  the 
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(iisallowance  of  the  expenses  for  wages  of  crew,  and  provisions  in 
the  former  case  can  be  said  to  be  such ;  for,  as  pointed  out,  the 
main  subject  of  contention  in  those  cases  was  the  claim  for  expenses 
of  repair  made,  notwithstanding  that  such  repair  was  in  each  case 
rendered  necessary  in  consequence  of  injury  caused  by  ordinary 
perils  of  the  sea,  and  neither  the  expenses  of  unloading,  warehous- 
ing or  reloading  cargo,  nor  port  or  pilot  charges,  came  in  question. 
The  case  of  '* Hall  vs.  Janson,''  in  the  4th  Ellis  and  Blackburn, 
decided  in  1855,  is,  on  the  contrary,  direct  authority  in  favor  of 
the  proposition,  that  the  expense  of  reloading  as  well  as  of  tmload- 
ing  cargo  constitutes  a  claim  to  general  average  contribution,  even 
though  the  original  cause  of  putting  into  port  was  a  particular 
average  loss.  There,  in  an  action  upon  a  policy  of  marine  insur- 
ance, a  count  of  the  declaration  stated  that  the  ship  had  been 
damaged  by  stormy  weather,  and  forced  to  go  into  a  port  for  repair 
in  order  to  enable  her  to  prosecute  her  adventure,  and  proceed  on 
her  voyage ;  and  had  there  incurred  expenses  inter  alia  in  and 
about  unloading  and  reloading  cargo,  which  was  necessarily  unload- 
ed for  the  repair  of  the  ship.  This  count  was,  upon  demurrer,  held 
good  as  showing  the  accruing  of  a  general  average  loss  ;  and  Lord 
Campbell,  in  delivering  the  considered  judgment  of  the  Court  of 
Queen's  Bench  upon  the  point,  said,  *'Now,  the  expenses  neces- 
sarily incurred  in  unloading  and  reloading  the  cargo  for  the  purpose 
of  repairing  the  ship,  that  she  may  be  capable  of  proceeding  on  her 
voyage,  have  been  held  to  give  a  claim  to  general  average  contri- 
bution ;  for  the  acts  which  occasion  these  expenses  become  neces- 
sary from  perils  insured  against,  and  they  are  deliberately  done  for 
the  joint  benefit  of  those  who  are  interested  in  the  ship,  the  cargo, 
and  the  freight.'*  And,  after  citing  the  "Copenhagen,"  Menning, 
Plummer  and  Wildman,  and  Stevens  on  Average,  as  authorities  in 
support  of  the  proposition,  he  added,  * 'This  doctrine  is  quite  con- 
sistent with  what  is  laid  down  in  Power  vs.  Whitmore,  and  the  other 
cases  relied  upon  by  Mr.  Wilde.'* 

It  is  not  necessary  for  us  to  decide  in  the  present  case  whether 
'*Hall  vs.  Janson"  was  rightly  decided,  and  whether  the  expenses 
in  dispute  in  the  present  case  would  properly  belong  to  general 
average  if  the  original  cause  of  damage  to  the  ship  had  only  been  a 
cause  belonging  to  particular  average.  If,  however,  the  Court  of 
Queen's  Bench,  in  the  judgment  just  quoted ;  and  the  several  text 
wriiers  other  than  Benecke,  from  whom  we  have  quoted,  are  right  in 
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the  propositions  affirmed  by  them,  and  the  expenses  would  in  such 
a  case  belong  to  general  average ;  it  follows  a  fortiori  that  they 
would  so  belong  when,  as  is  the  fact  here,  the  original  cause  was  a 
voluntary  sacrifice,  while,  on  the  other  hand,  even  if  the  proposi- 
tion laid  down  in  **Hall  vs.  Janson,*'  and  sup])orted  by  the  text 
writers  referred  to,  were  too  wide,  there  would  still  be  left  a  con- 
sensus of  opinion  to  the  effect  that,  in  such  a  case  as  the  present,  at 
least  the  expenses  in  question  must  be  treated  as  constituting  a 
claim  to  general  average  contribution.  In  either  case,  the  practice 
of  the  average  adjusters,  as  stated  in  the  special  case,  would  be 
erroneous  ;  and  it  is  to  be  gathered  from  a  recent  edition  of  a 
modern  work  on  the  law  of  general  average  by  Mr.  Lowndes  him- 
self— also  an  average  adjuster  of  experience — 3d  edition,  page  107, 
that,  as  regards  port  of  refuge  expenses,  where  the  bearing  up  into 
port  is  necessitated  by  a  sacrifice,  the  principle  that  they  should  be 
treated  as  general  average  is,  apart  from  his  own  practice,  which 
gave  rise  to  the  present  action,  at  least,  beginning  to  be  recognized 
in  the  practice  of  adjusters  and  underwriters.  The  two  cases  of 
'*Job  vs.  Langton,"  in  the  6th  Ellis  and  Blackburn,  page  779,  and 
**VValthew  vs.  Mavrojani,**  in  tlie  Law  Reports,  5th  Exchequer, 
page  116;  do  not  really  touch  the  point.  In  those  cases 
a  vessel,  having  been  accidentally  stranded  so  that  the  dam- 
age thereby  caused  was  also  a  particular  average  loss,  was  got  off 
and  taken  into  port  for  repair,  at  considerable  expense,  after  the 
cargo  had  been  unshipped,  landed  and  w^arehoused  in  safety.  It 
was  attempted  unsuccessfully  to  make  the  cargo  contribute  to  such 
expense  as  general  average.  There  c  an  be  no  doubt  as  to  the  cor- 
rectness of  the  decisions  in  those  cases,  for  the  whole  basis  of  any 
general  average  claim  was  gone  as  soon  as  the  cargo  was  unshipped. 
The  vessel  was  got  off  and  put  into  port  for  repair,  not  to  avert  a 
loss  to  the  whole  adventure,  but  to  repair  the  particular  average 
damage.  Lord  Campbell  delivered  the  judgment  of  the  court  in 
**Job  vs.  Langton,*'  and  in  the  course  of  his  judgment,  on  page 
791,  said,  **that  the  stranding  was  fortuitous,  arising  directly  from 
perils  of  the  sea,  and  that  the  expenses  must,  therefore,  in  order  to 
constitute  general  average,  be  brought  within  the  category  of  ex- 
traordinary expenses  incurred  for  the  joint  benefit  of  ship  and 
cargo";  and  it  is  obvious  from  the  whole  judgment  that  Lord 
Campbell  not  only  did  not  consider  that  his  observations  would  be 
applicable  to  the  case  of  a  voluntary  sacrifice,  but  also  did  not  con- 
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sidcr  that  there  was  any  conflict  between  his  then  decision  and  his 
former  judgment  in  **Hall  vs.  Janson."  There  is  nothing  in  the 
judgment  in  **WaIthew  vs.  Mavrojani*'  which  alters  the  case.  The 
result  of  this  review  of  the  authorities  is  to  confirm  the  opinion 
which,  apart  from  authority  we  entertain,  I  have  already  expressed 
upon  the  questions  submitted  to  us.  The  practice  then  of  the  aver- 
age  adjusters,  as  stated  in  the  special  case,  appears  to  us  to  be 
neither  founded  upon  true  principles,  nor  to  be  in  accordance  with 
the  views  of  the  text  writers,  and,  so  far  as  there  is  case  authority 
upon  the  matter,  it  appears  to  us  to  be  opposed  to  legal  decisions. 
It  is  a  practice,  too,  which  has  not  been,  as  the  practice  in  **Stewart 
vs.  The  West  India  and  Pacific  Steamship  Company,"  Law  Reports, 
8th  Queen's  Bench,  page  88,  was  made  a  part  of  the  contract  be- 
tween the  parties,  and,  therefore,  constitutes  no  impediment  to  our 
giving  effect  to  the  objections  to  its  validity;  and  in  deciding  as 
we  do  that  the  judgment  of  a  majority  of  the  court  below  was  right, 
and  should  be  affirmed,  it  is  satisfactory  to  us  to  know  that  the  law, 
as  laid  down  in  the  judgment  of  the  court  below,  and  of  this  court, 
is  placed  upon  a  footing  which  more  nearly  assimilates  it  in  matters 
in  which  assimilation  is  desirable  to  the  law  obtaining  in  other 
Mercantile  and  Maritime  communities. 
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THE   PROPOSED  CIVIL   CODE 

OF   THE 

STATE  OF  NEW  YORK. 

(1881.) 

Article  V. 

GENERAL    AVERAGE. 

§1124.  A  carrier  by  water  may,  when  in  case  of  extreme  peril  it 
is  necessary  for  the  safety  of  the  ship  or  cargo,  throw  overboard,  or 
otherwise  sacrifice,  any  or  all  of  the  cargo  or  appurtenances  of  the 
ship.  Throwing  property  overboard  for  such  purpose  is  called  jet- 
tison, and  the  loss  incurred  thereby  is  called  a  general  average  loss. 

§1125.  A  jettison  must  begin  with  the  most  bulky  and  least 
valuable  articles,  so  far  as  possible. 

§1126.  A  jettison  can  be  made  only  by  authority  of  the  master 
of  a  ship,  except  in  case  of  his  disability,  or  of  an  overruling  neces- 
sity, when  it  may  be  made  by  any  other  person. 

§1127.  The  loss  incurred  by  a  jettison,  when  lawfully  made 
must  be  borne  in  due  proportion  by  all  that  part  of  the  ship,  ap- 
purtenances, freightage  and  cargo,  for  the  benefit  of  which  the 
sacrifice  is  made,  as  well  as  by  the  owner  of  the  things  sacrificed. 

§  1 128.  The  proportions  in  which  a  general  average  loss  is  to  be 
borne,  must  be  ascertained  by  an  adjustment,  in  which  the  owner 
of  each  separate  interest  is  to  be  charged  with  such  proportion  of 
the  value  of  the  thing  lost,  as  the  value  of  his  part  of  the  property 
affected  bears  to  the  value  of  the  whole.  But  an  adjustment  made 
,  at  the  end  of  the  voyage,  if  valid  there  is  valid  everywhere. 

§  1 129.  In  estimating  values  for  the  purpose  of  a  general  average, 
the  ship  and  appurtenances  must  be  valued  as  at  the  end  of  the 
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voyage,  the  freightage  at  one-half  the  amount  due  on  delivery, 
and  the  cargo  as  at  the  time  and  place  of  its  discharge ;  adding  in 
each  case  the  amount  made  good  by  contribution. 

§  1 130.  The  owner  of  things  stowed  on  deck,  in  case  of  their 
jettison,  is  entitled  to  the  benefit  of  a  general  average  contribution 
only  in  case  it  is  usual  to  stow  such  things  on  deck  upon  such  a 
voyage. 

§  1 131.  The  rules  herein  stated  concerning  jettison,  are  equally 
applicable  to  every  other  voluntary  sacrifice  of  property  on  a  ship, 
or  expenses  necessarily  incurred,  for  the  preservation  of  the  ship 
and  cargo  from  extraordinary  perils. 
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APPENDIX  XIV. 

While  this  work  has  been  passing  through  the  press,  the  following 
decisions  have  been  rendered  : 

UNITED  STATES. 

Wood  vs.  ^'Saliie  C.  Morion^  2  N.  J.  Law  Jo.  301  (1879). 
Same  vs.  Phccnix  Ins.  Co.  i  Fed.  Law  Rep.  235,  (1S80), 
Same  vs.  ^'May  and  Eva.'^  6  Ibid.  628,  (1881),  2iTi<\  Same  vs. 
Phoenix  Ins.  G?.,U.  S.  Cir.  Ct.,  7  Fed.  Rep.  (1881),  decided  that 
**  where  the  custom  of  the  particular  trade  warranted  the  stowage  of 
*'  the  lost  cargo  on  the  deck,  or  where  there  was  an  agreement  be- 
**  tween  the  master  and  the  shipper,  as  to  the  deck  stowage,  the 
"  vessel  might  be  held  for  her  contribution  for  the  loss." 

McCIoskey  vs.  Sir.  ^^Achilies.**  Circuit  Ct.  U.  S.  E.  D.  of  Pa. 
(1877),  decided  that  **the  measure  of  damage  or  value  of  a  lost 
vessel  is  what  price  a  prudent  owner,  wishing,  but  not  compelled  to 
sell,  would  reasonably  expect  to  get,  within  a  reasonable  time,  at 
public  or  private  sale,  without  forcing  the  sale,  and  using  proper 
measures  to  avoid  undue  sacrifice." 

Brown  vs.  Gilmore.  Ct.  of  Com.  Pleas.  (Pa.)  (1880),  decided 
that  **the  measure  of  damages  as  to  the  coke  lost  and  injured  was 
correctly  stated.  Considering  the  character  of  the  property,  and 
the  fact  that  it  was  on  the  way,  with  other  coke  and  coal,  to  market, 
its  value  at  the  nearest  market,  deducting  therefrom  the  time  and 
expense  required  to  reach  that  market,  was  a  correct  measure  of 
damages. ' ' 

Sherman  vs.  Inman  S.  S.  Co.  N.  Y.  Supm.  Ct.  (1881),  decided 
that  a  stipulation  in  the  bill  of  lading  providing  that  in  case  of 
damage  or  loss  or  non-delivery,  the  shipowner  is  not  to  be  liable 
for  more  than  the  invoice  or  cost  value  of  the  goods,  is  valid  and 
binding  upon  the  parties. 

Fleichman  vs.  Sir.  ''/no.  P.  Best.''  U.  S.  D.  Ct.  (E.  D.  Pa.) 
(1879),  decided    **The  rule  that  a  shipper  is  not  bound  to  pay 
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freight  without  full  performance  of  his  contract  by  the  carrier  is 
well  understood.  The  goods  must  be  delivered  at  the  destined 
port,  or  no  freight  is  earned.  A  partial  conveyance  is  not  a  com- 
pliance with  the  contract ;  and  it  is  no  answer  .to  a  denial  of 
'  freight,  that  the  delivery  was  defeated  by  calamity.  When  the 
freight  has  been  paid  in  advance,  it  may,  under  such  circumstances, 
be  reclaimed.  The  distinction  sought  to  be  drawn  between  pay- 
ment and  advance  of  freight,  seems  to  be  without  support  either  in 
reason  or  authority." 

In  Tancmore S.  S,  Co,  vs.  ^^Lovetandj^  U.  S.  D.  Ct.  So.  D.  N.  Y., 
Judge  Choate  said  :  "A  part  of  the  freight  had  been  prepaid.  The 
claimants  argue  that  such  part  is  not  to  be  computed  as  part  of  the 
property  saved.  I  think,  however,  the  presumption  is  that  prepaid 
freight  can  be  recx>vered  back  as  not  earned,  and  therefore  it  should 
be  considered  as  part  of  the  property  saved  to  ihc  owner  of  the 
ship." 

The  ^^Suliotey  U.  S.  Circuit  Ct.  (La.),  decided,  in  a  case 
where  the  vessel  and  cargo  were  on  fire  at  a  loading  wharf  before 
the  loading  was  completed,  that  freight  should  contribute  to  the 
expenses  of  saving  ship  and  cargo,  and  that  the  contribution  of  this 
freight  should  be  based  upon  the  amount  of  the  ves-sel's  expenses 
to  secure  and  load  the  cargo.  (Overruling  the  case  of  the  **Tor- 
nado,"  U.  S.  Dist.  Cf  La.,  and  see  Lee  vs.  Grinnell  5  Duer  400). 

The  Coast  Wrecking  Co.  vs.  The  Phenix  Itis.  Co.,  7  Fed.  Rep. 
236,  (1881).  When  the  salvage  service  is  a  continuous  one,  in 
which  all  the  cargo  saved  is  interested,  it  is  deemed  to  be  done  for 
the  benefit  of  all,  and  the  burthen  must  be  borne  in  due  propor- 
tion. 

A  promise  to  pay  a  proper  salvage  is  to  be  implied  when  the  con- 
signees of  the  cargo  receive  it  subject  to  a  lien. 

Proceedings  may  be  taken  in  Admiralty  under  an  average  bond. 
Average  adjusters  have  the  same  staniling  before  a  court  that  ship- 
owners would  have — when  the  bond  [)rovides,  in  effect,  that  they 
shall  act  as  ship's  agents. 

Semble.  Adjusters  so  authorized  under  a  bond  iiave  right  of 
action  in  Admiralty  against  vessel  or  <  argo. 

Where  a  salvgr,  whose  claim  for  compensation  has  been  included 
in  an  average  adjustment,  sues  for  and  recovers  his  c6mpensation 
directly  from   the  party  liable  therefor,  the  charge  in  the  adjust- 
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ment  must  be  eliminated,  together  with  the  commissions  for  paying 
and  collecting  same. 

The  '^Gi'o.  AppoliU^'  Halto.  Superior  C't.  ^879),  denied  the  lia- 
bility of  an  underwriter  against  risk  of  fire  for  general  average  ex- 
penses, and  damages  arising  out  of  the  extinguishing  of  a  fire. 

Peterson  t^s.  The  ''ChandoSy^  5  Fed.  Rep.  645,  { 1880  .  Tlit 
master  of  a  vessel  is  not  absolutely  bound  to  depart  from  his  course 
and  enter  a  port  to  save  the  life  of  one  of  his  crew.  A  seaman 
injured  in  the  service  of  his  ve'isel,  without  his  fault,  is  entitled  to 
be  taken  i  are  of  at  the  expense  of  his  vessel,  until  the  end  of  the 
voyage,  and  longer  if  necessary  to  effect  a  cure,  so  far  as  same  may 
bj  effected  by  ordinary  medical  means. 

Alorris  vs.  Str.  ^'Enn'i/ue,''  Fed.  Rep.,  u88i),  decided  that 
the  *Miving-freight  contract"  entered  into  between  ship  and  ship- 
per, was  not  in  the  nature  of  a  charter-party,  and  did  not  therefore 
determine  the  rights  of  the  contracting  parties. 

That  cargo  carried  on  deck  under  an  agreement,  or  in  accord- 
ance with  usage  of  trade,  is  entitled  to  contribution  in  general 
average,  if  jettisoned  to  save  the  vessel  and  remaining  cargo. 

That  a  clause  in  a  bill  of  lading  that  **steamship  owner:>  are  not 
responsible  for  any  loss  that  may  arise  through  cattle  being  jetti- 
soned," was  not  against  public  policy,  but  was  valid  and  binding 
between  the  two  parties  thereto,  and  that  consequently  there  could 
be  no  claim  for  the  direct  loss  of  the  cattle  jettisoned  nor  for  con- 
tribution for  such  loss  in  general  average. 

Gregory  vs,  Orrall^  Fed.  Rep.,  U.  S.  Cir.  Ct.  Mass.,  (1881  • 
Where  the  loss  is  caused  in  whole  or  in  part  by  the  negligence  of 
the  master,  the  shipowner  must  bear  the  loss,  there  being  no  grour.d 
for  general  average  contribution. 

///  re  Liverpool  and  Great  Western  S.  S,  Co.,  3  Fed.  Rep.  169, 
(1880),  decided,  That  freight  paid  in  advance  was  to  be  refunded 
in  the  event  of  a  non-delivery  of  cargo,  no  stipulation  to  the  con- 
trary appearing. 

f:nglani). 

Pirie  vs.  Middle  Dock  Co. y  Nisi  Prius,  1 1881),  .decided,  That 
cargo  (iamaged  by  water  thrown  into  the  ship's  hold  to  extinguish  a 
fire,  was  to  l)e  contributed  for  in  general  average.     And  this  claim 
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is  not  destroyed  by  the  apparent  hopeless  condition  of  the  burning 
cargo. 

That  the  freight  lost  to  the  ship  through  her  inability  to  deliver 
cargo  so  damaged  was  to  be  made  gooil  to  tiie  vessel  owner  as  a 
part  of  the  sacrifice. 

Semb/e,  That,  though  the  peril  came  through  the  vice  propre  of 
the  cargo,  still  the  vessel  owners  were  not  to  be  prejudiced  thereby, 
but  were  entitled  to  contribution  for  sacrifices  by  them  made  to 
escajje  such  j)eril. 

Dancy  vs.  BurnSy  Ct.  of  Com.  Pleas,  Mich.  Term  1880,  XVII. 
Canada  Law  J.  45.  Where  a  vessel  was  driven  on  a  lee  shore,  and 
becoming  disabled  so  that  she  could  not  work  off,  and  after  the 
anchors  had  been  let  go  and  haa  dragged  until  the  vessel  begun  to 
pound  on  the  bottom,  the  master,  with  a  view  not  of  saving  the 
cargo,  but  of  enabling  the  crew  to  escape,  headed  her  round  to  the 
shore,  and  in  consequence  of  the  stranding  the  cargo  was  saved. 
Held,  that  the  cargo  was  not  liable  to  general  average. 

FRANCE. 

The  '^Neiiie,''  Marseilles  Tribunal,  ii88o),  decided  that  the  ex- 
pense of  cutting  an  opening  through  the  ice  to  allow  the  passage  of 
the  vessel  on  her  voyage,  was  not  to  be  regarded  as  general  average. 

The^'Moisey*'  Rennes  Ct.  of  Appeal,  (1880),  decided  that  the 
exj^enses  of  putting  into  port  to  remedy  a  defect  existing  at  the 
inception  of  the  voyage,  were  not  to  be  admitted  as  general  aver- 
age.     The  ^'■Lincoln^^^  Havre  Tribunal,  decided  to  the  same  effect. 

The  ^* Aurora,'^  Marseilles  Tribunal,  (1880),  decided  that  the 
sacrifice  of  sails,  foremast,  anchor  and  chain  and  other  gear,  when 
the  vessel  was  on  her  beamends,  was  a  proj^er  subject  for  general 
average. 

77/^- "6^r^df,*' IJavre  Tribunal,  ( 1879),  decided  that  an  anchor 
and  chain  slipped  to  avoid  collision  were  to  be  admitted  in  general 
average,  although  the  master  did  not  buoy  them  before  slipping, 
there  being  no  time  to  do  so. 

The  ''Canal,''  Marseilles  Tribunal,   (1880),   decided  that  when 
the  average  adjustment  cannot  be  made  at  the  port  of  destination, 
it  may  be  made  at  the  port  of  departure,  when  the  charterers  re 
side  there  and  it  is  the  end  of  the  round  voyage. 
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The  *  *  Aios  NicolaoSy  *  *  Marse i  I les  TrI  bunal ,  ( 1 880 ) ,  decided  that 
damages  caused  by  carrying  a  press  of  sail,  including  the  expenses 
of  putting  into  port  to  repair  such  damages,  were  to  be  allowed  in 
general  average ;  but  that  loss  of  an  anchor,  six  lengths  of  chain,  a 
ral)Ie,  two  yards  of  hawser,  four  pieces  of  cordage  and  a  boat  said 
to  have  been  jettisoned  on  another  occason,  Avere  to  be  rejected 
from  general  average  as  improbable. 

Grangeot  vs,  Guerin  b*  Co.,  Nantes  Tribunal,  (i88o>,  decided 
that  the  prescriptions  of  the  Commercial  Code  concerning  "Mari- 
time Commerce,*'  were  not  applicable  to  cases  of  river  navigation. 

The  '' Folkvaugy^  Cour  de  Cassation,  (1880),  decided  that  the 
expenses  of  entering  a  port  of  refuge  were  not  general  average  when 
the  cause  of  so  entering  arose  out  of  the  choking  of  the  pumps  oc- 
casioned by  rats  gnawing  holes  through  the  lining. 

The  ^'Veloce^''  Marseilles  Tribunal  decided  that  the  vessel  is  re- 
sponsible for  the  loss  by  jettison  of  deck  cargo  (on  a  voyage  from 
Martinique  for  Marseilles,)  when  same  has  been  loaded  on  deck 
without  consent. 

The  ** Orient,''  Marseilles  Tribunal,  (i88oj,  decided  that  the 
salvage  paid  to  assist  a  steamer  disabled  at  sea  from  the  breakage  of 
her  shaft,  was  not  to  be  allowed  as  general  average  when  no  heavy 
weather  had  been  encountered,  and  the  breakage  of  the  shaft  was 
not  to  be  attributed  to  sea  peril. 

The  ^^ Montezuma,**  Rouen  Court  of  Appeal,  (1879),  decided 
that  the  condemnation  of  the  vessel  did  not  put  an  end  to  the 
engagement  of  the  master,  that  he  was  responsible  for  the  merchan- 
dise confided  to  him,  and  that  his  duty  was  to  rescue  it  and  lodge 
it  in  a  place  of  safety,  and  that  if  his  vessel  could  not  be  repaired, 
it  was  his  duty  to  procure  another  to  carry  forward  the  cargo,  if  he 
could  do  so  in  the  neighborhood  of  the  disaster.  Should  he,  at 
the  request  of  cargo  owners,  go  to  distant  ports  to  obtain  a  vessel, 
he  does  so  under  a  new  engagement,  and  his  compensation  is  not 
necessarily  to  be  determined  in  accordance  with  his  wages  as  master. 

ne  ''Durley,*'  Marseilles  Tribunal,  (1879),  clecided  that  the 
fuel  consumed  by  a  steamer  in  attempting  to  work  off  a  shoal, 
was  to  be  made  good  in  general  average. 

The  ^^ Putnam,'*  Marseilles  Tribunal,  (1881),  in  a  case  where, 
after  entering  a  port  of  refuge,  the  vessel  and  cargo  were  wrecked 
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Upon  renewing  the  voyage,  and  the  cargo  was  delivered  in  a  dam- 
aged state  subject  to  salvage  charges,  decided  that  the  owner  of 
such  cargo  might  abandon  such  goods  for  the  general  average  and 
salvage,  the  liability  of  the  owner  being  held  to  not  exceed  the 
value  of  the  property  delivered. 
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APPENDIX  XV. 

ADDENDA  TO  THE 
LAW  OF  ITALY,  AUSTRIA  AND  RUSSIA. 

The  information  contained  lierein' was  received  too  late  for  inser- 
tion in  the  proper  place. 

ITALY. 

Writing  of  voluntary  stranding,  Mr.  Vallebona,  of  Genoa,  says: 

"The  difference  between  particular  and  general  average  is  some- 
times so  subtle  that  they  are  only  divided  by  a  thread. 

'*lf  the  ship  is  totally  wrecked  or  lost,  there  is  generally  no 
ground  for  contribution,  but  if  by  the  voluntary  stranding  some 
benefit  has  been  secured,  or  if,  although  the  ship  is  not  floated,  the 
cargo  has  been  saved,  then  general  average  is  recognized,  and  the 
damage  to  the  ship,  as  well  as  to  the  cargo,  is  made  good. 

"It  is  nevertheless  true,  that  in  order  to  give  rise  to  general  aver 
age  contribution,  it  is  necessary  that  the  result  aimed  at  by  the 
sacrifices  which  are  made  be  accomplished  ;  it  is  not,  however, 
necessary  that  the  effect  be  entirely  successful,  because  a  partial 
success  will  equally  be  attributed  to  the  voluntary  act,  and  be  en- 
titled to  contribution. 

"The  act  of  stranding,  to  be  deemed  voluntary,  must  be  made  by 
free  choice,  that  is,  the  master  must  be  in  a  position  to  choose,  for 
instance,  between  abandoning  the  vessel,  or  putting  it  on  the 
strand.  Only  voluntary  stranding  gives  rise  to  general  average. 
When  a  master,  for  instance,  although  not  actually  stranded,  be 
already  amongst  the  rocks,  and  his  power  and  act  is  limited  to  the 
guidance  of  his  ship  so  as  to  lessen  the  injury,  then  the  stranding 
is  not  considered  a  voluntary  sacrifice,  and  there  can  be  no  ques- 
tion'of  general  average." 

AUSTRIA. 
Mr.  Artelli,  of  Trieste,  writes  to  the  same  effect. 
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RUSSIA. 

The  act  must  be  voluntary ;  it  must  be  to  avoid  an  imminent  and 
direct  peril. 

Where  a  sacrifice  has  been  made  for  the  general  benefit,  a  subse- 
<[uent  disaster,  attributable  to  the  sacrifice,  is  to  be  treated  as  gen- 
eral average  if  there  exists  a  causal  nexus  between  sacrifice  and 
disaster. 

There  is  no  usage  regarding  the  treatment  of  jettison  from  a 
deck-house. 

Jettison,  to  get  rid  of  damaged  cargo,  occasions  no  contribution. 

Where,  by  a  protracted  voyage  on  account  of  heavy  weather,  a 
steamer's  supply  of  coal  is  exhausted,  and  cargo  or  ship's  material 
is  used  for  fuel,  the  loss  is  admitted  in  general  average.  The  rule 
is  the  same  where  the  fuel  is  required  to  run  the  engines  in  order 
to  pump  the  ship. 

The  injury  to  a  vessel's  decks  cut  when  ashore  in  order  to  extract 
and  save  the  goods,  is  admitted  in  general  average. 

Sails  put  to  an  unusual  use,  as  light  sails  spread  in  place  of  heavy 
ones,  are,  if  lost  or  damaged  thereby,  contributed  for. 

Damage  to  copper  by  fall  of  mast  when  cut  away,  is  not  admitted. 

Spars  cut  away  to  save  masts,  and  ship's  material  sacrificed  in 
erection  of  jury  masts,  etc.,  are,  however,  contributed  for. 

No  contribution  is  due  for  lo.ss  of  vessel  by  an  accidental  strand- 
ing while  seeking  a  port  of  refuge. 

Wages  and  provisions  of  the  crew  during  the  delay  while  engaged 
in  floating  a  ship  that  has  been  voluntarily  stranded,  are  allowed  in 
general  average  if  the  vessel  is  refloated. 

Wages  and  provisions  of  the  crew  are  allowed  in  general  average 
during  the  detention  at  the  port  of  loading  caused  by  an  accident 
when  about  to  sail,  provided,  at  the  time  of  the  accident  the  ship 
was  underweigh  or  entirely  ready  to  sail. 

Repairs  to  packages  found  during  discharge  at  a  port  of  refuge  to 
require  it,  and  loss  to  cargo  while  in  store  by  fire,  robbery,  etc., 
are  not  allowed  in  general  average,  but  are  a  special  charge  upon  the 
cargo,  unless  the  damage  to  be  repaired  was  in  consequence  of  the 
forced  discharge. 

Pressed  cotton  or  other  merchandise  left  at  a  port  of  refuge  be- 
cause it  cannot  be  reshipped  through  lack  of  press  facilities,  or 
similar  cause  and  the  loss  of  freight  thereon  are  allowed  in  general 


730  GENERAL   AVERAGE 

average,  if  it  was  impossible  to  forward  the  goods  by  other  me.in> 
to  the  port  of  destination  at  a  reasonable  expense. 

In  case  of  complex  salvage  operations  where  merchandise  or 
cargo  is  saved  piecemeal,  or  where  the  salvage  operations  are  of  a 
disconnected  character  and  by  different  salvors,  each  interest  has  to 
bear  its  own  expenses  as  far  as  they  can  be  ascertained. 

In  general,  the  method  is  as  follows :  If  the  ship,  with  all  (or 
merely  a  portion)  of  the  cargo  on  board,  is  towed  off,  or  otherwise 
refloated,  the  expenses  are  general  average. 

If  the  cargo,  ship  stores,  etc.,  have  been  saved,  and  afterwards 
the  ship  becomes  a  wreck,  each  interest  has  to  bear  its  own  ex- 
penses. 

If  the  ship  goes  ashore  in  the  vicinity  of  the  port  of  destination, 
and  all  the  cargo  is  saved,  (nothing  remaining  on  board,)  and 
definitely  delivered,  and  afterwards  the  ship  is  refloated,  the  salvage 
of  the  cargo  and  that  of  the  ship  are  separated. 


INDEX. 

ABANDONMEN  r  OF  VOYAGE— 

Expenses  in  consequence  of,      241,  242,  244,  2^2^  260^ 

264,  27s,  282 

ABSOLUTELY  PREPAID  FREIGHT— 

Contribution  by,  .  .         488,  535,  538-540 

ACCIDENTAL  DAMAGE— 

As  a  consequence  of  a  general  average  act»  >3>  J-^?  J<^>  ^79 

ACCIDENTAL  STRANDING— 

•  Loss   or  damage   by,  while  entering  a  port   of  refuge, 
14,    132,  138,  /^,  242,  243,  246,  247,  2S0y 

260^  264y  267-26^^  275,  281 
Expenses  of  relieving  in  case  of,    260^  378-403,  40J  421,  ^86 

Acr— 

What  is  a  general  average,         .  .  .  .       i ,  ^ 

Must  be  voluntary,  deliberate  and  premeditated,   2,  4, 

^»  ^9^  JOy  33 y  42,  55 y  59y  ^J»  ^7y  70,  130,  303 
Though  injudicious  may  occasion  contribution,  .  16 

contra^  .  .....       383 

ACTION— 

For  contribution,  who  has  right  of,  422,  433,  434-461 

ADJUSTER— 

Position,  duties  and  authority  of,  .  422,  434-461 

Becoming  ship's  agent  entitled  to  satisfy  his  own  fees 
and  disbursements  out  of  money  in  his  hands,  be- 
fore making  other  disbursements,  .  .422 
Basis  of  fee,        .....            434-461 

ADJUSTMENT-     ....        422^433,  434-461 

By  whom  made,  .  .  i.  422,  434-461 

When  to  be  made  at  port  of  destination,  422-424,  At^^,  434-461 

For  sacrifices,  ......       424 

For  expenditures,       .  .  .  .424 
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ADJ  USTMENT-(^  Continued. ) 

When,  where  and  how  made,  422-433,  4J4-461 

When  voyage  ends  at  intermediate  port,  427,  4J4-46/ 

When  vessel  returns  to  her  port  of  sailings  427,  4J4-461 

When  cargo  is  forwarded  by  master  to  port  of  destina- 
tion, .....  428,  4J4-461 
Principles  of,  when  affected  by  terms  of  charter-party,  </j^-^d/ 
Duty  of  master  to  procure,  431,  432,  4J4^46/ 
Charterers'  control  over,  .  432,  433 
Consignees  have  right  to  examine,  but  not  the  vouchers,  44^ 
Expenses  of  an  ex  parte,  to  whom  chargeable,  .  .       423 

ADMIRALTY  COURT— 

Jurisdiction  of  in  matters  of  general  average,  423-426,  430,  431 

ADRIFT— 

Jettison  of  property  when,  .  .178 

ADVANCED  FREIGHT— 

Contributes  to  general  average,  .        538,  539,  j./j,  ^46 

Under  charter,  .  .  .  -540 

May  be  recovered  unless  stipulated  to  the  contrary,  538 

ADVANCES— 

Commission  on,  244,  357,  j6o,  362,  363,  363, 366,  429 

Interest  on,  360,  360,  A^^,  362-366,  435-461 

Insurance  on,  .  360-368 

ADVERTISEMENTS- 

Cost  of,  ......      360 

AFFREIGHTMENT,  {See  Contract  0/ Affreightment.) 

AGENCY  COMMISSION,  {See  Ctistody  Commission,) 

AGENTS'  COMMISSION— 

At  a  port  of  refuge,       .....       278 
.    For  services  in  saving  cargo  and  ship  from  wreck,       410^  414 

ALLOWANCES— 

For  sacrifices,  not  to  be  unfavorably  affected  by  the  peril 

existing  at  the  time  of  the  sacrifice,   125,  159,  176-178 
To  cargo  damaged  by  water  in  putting  out  a  fire,  con- 
fined to  cargo  untouched  by  the  fire,       157 
contra,      ....  ^5 9"  ^63 
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ALLOVVANCES-(  Continued, ) 

To  cargo  discharged  at  port  of  distress,  when  voyage  is 

broken  up,  .  .       216 

•    when  sold  to  raise  funds,  j^2,  jdj,  jrfd,  4^1-^20 

jettisoned,  ....  4^1-^20 

For  provisions  during  detention  at  a  port  of  refuge,  etc.       599 

To  be  made  subject  to  any  usual  loss,    .  .  486,  5// 

In  general  average,  must  contribute,  27,  522,  523,  525-jjj,  S46 

in  full  or  less  one- half,  5j/,  ^j2 

How  ascertained,  462-490,  4^1-^20 

Cost  of  repair  when  basis  of,     .  462,  467 

For  freight  lost  by  jettison  or  other  sacrifice,  4^1-^20 

For  anchors,  .....       468 

{See  Contribution,) 

ALTERNATIVE— 

Must  one  exist,  ....       6,^7,  123 

AMMUNITION— 

Use  of,  in  defending  ship,  .  *.  23,  166,  idy-ijj 

Of  ship,  whether  it  contributes,  .  sSi,j86-jp/ 

AMOUNT  OF  AVERAGE— 

Necessary  to  a  claim,    .  .  ^7,  448,  4J4,  4jS 

AMOUNTS  MADE  GOOD— (^^^  Allowances,) 

ANCHORAGE— 

Expenses  of,        .  .  .  .  257,  295 

Loss  by,  in  an  improper  or  unusual  place,    196,  /p7,  /pp,  200 

ANCHORING— 

Under  a  lee  shore,         ....  196,  /p7 

In  an  improper  place,  .  .196,  /p7,  iQg^  200 

ANCHORS— 

Slipped  from,  when  allowed  in  general  average,  42,  132, 

195,  ig6-202 

to  follow  convoy,  ....       ig8 

because  foul  and  cannot  be  weighed,       .  195,  igj-200 

temporarily  foul,  .  t   i95>  197-200 

Lost  or  damaged  in  forcing  afloat  a  stranded  ship,  144, 
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A  NC  HO  RS-(  Continued, )  . 

Hire  of,  to  replace  thobe  lost,  .  .  196,  41  j 

Extra  cost  of  replacing,  ....       196 

Expense  of  picking  up,  .  .  .  .       igg 

Loss  of  vessel  in  consequence  of  sacrifice  of,  14,  /p/,  igg 

Value  allowed  for,  .  .  .  .  .       468 

No  deduction  from,  for  difference  between  new  and  old, 

468,  49^-520 
When  wood  stocked,  stock  subject  to   one- third  deduc- 

tion  therefor,  ....  468,  4gj 

ANIMALS— 

Jettison  of,        .  .  .  .  .87 

Suffocation  of,  in  putting  out  fire,  .  158 

efforts  to  prevent  water  going  below,         159 

ANTICIPATION  OF  PERIL— 

Sacrifice  in,  entitled  to  contribution,  .    6,  70 

APPAREL— 

Of  ship  sacrificed,  i44>  ^-^J-Zfji  174-1^0,181-212 

APPLIANCES— 

Of  ship  must  be  used  before  a  sacrifice  is  made,  .  5 

APPORTIONMENT— 

Of  special  charges  on  deck  load,  .  .  .       279 

freight,  402 

APPRAISEMENT,  ^See  Valuation,) 

APPURTENANCES— 

Of  ship  injured  or  destroyed  in  forcing  stranded  ship 

afloat,  23,  144,  145-^53 

cut  up  and  injured  or  destroyed  to  rriake  tem- 
porary steering  gear,  etc.,    179,  i8r-'ig4y 

34^^  354^  356 
ARGENTINE  REPUBLIC— 

Legislation  and  practice  of,  .  .  .         vi. 

General  principles,  .  .  .  29,  30 

Jettison  from  under  deck,  .  .  .76 

on  deck,  .  ...  -93 
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Page. 


245: 


ARGENTINE  REPUBLIC-(ai////w^'./. ) 
Jettison  of  freight, 
Damage  incident  to  jettison, 
Sacrifices  by  voluntary  stranding, 
by  scuttling,  etc.,  to  put  out  a  fire, 
defence  against  enemies,    . 
cutting  away  spars,  etc, 
slipping  anchor  and  chain, 
carrying  press  of  sail, 
forced  discharge  of  cargo,  . 
Expenses  of  a  port  of  refuge,. 

discharging,  storing  and  reloading  cargo  there, 
wages  and  provisions, 
temporary  repairs,  etc., 
raising  funds, 

goods  or  money  paid  as  ransom, 
salvage,     *     . 
The  adjustment, 
contribution. 
Contributory  value  of  vessel, 
of  freight, 
cargo, 
other  interests,       * 

ARREST— (5^^r  Capture.) 

ARRIVE— 

Sales  to,  not  allowed  to  affect  values  for  contribution, 

ARTICLE  SACRIFICED— 

Must  its  loss  be  intended,  .  .  35 

Which  could  not  be  saved. 
Which  was  the  cause  of  danger,  15,  j2,  jj,  ^j,  7<5,  177 

While  in  a  state  of  wreck,  '     13,  157,  174,  175,  178,  i8i-ig4 

AUSTRIA— 

Legislation  and  practice  of,  .  .  .        vi. 


109 

IIS 

133 

159 
167 

181 

196 

205 

219 

246 

280 

317 
348 
360 

370 

404 

434,  435 
491,  492 

•  525 

•  545 
.       566 

.       586 


129, 


564 

130 
177 


General  principles, 
Jettison  from  under  deck, 

on  deck, 

of  freight. 


301  31 
76 

93>94 
109 
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AUSTRI  A— ( Continued. ) 

Damage  incident  to  jettison, 
Sacrifices  by  voluntary  stranding, 

through  efforts  to  float  a  stranded  ship, 
by  scuttling,  etc.,  to  put  out  a  fire, 
defence  against  enemies, 
cutting  away  spars,  etc., 
slipping  anchor  and  chain, 
carrying  press  of  sail, 
forced  discharge  of  cargo, 
burning  cargo  for  fuel,  •    . 
Expenses  of  a  port  of  refuge,    . 
discharging,  storing  and  reloading  cargo  there, 
wages  and  provisions, 
temporary  repairs,  etc. , 
raising  funds, 
ransom, 
salvage. 
The  adjustment, 
contribution. 
Contributory  value  of  vessel, 

of  freight,       .... 
cargo,         .... 
other  interests, 
AUTHORITY— 

To  make  sacrifices  rest  with  the  master  only, 

contra^  .... 

Of  master  equal  to  the  emergency,  6,  i8,  19,  jo,  j^,  41  y 

42,  47 y  SJy  ^^y  70,  72,  381*  39* 
to  compromise  salvage  claims,  .       380 

to  sell  goods,  .  358, 360-368 

adjuster,  .  -422, 434:^461 

AUXILLIARY  SCREW— 

Cost  of  coal  to  work,  not  allowed  in  general  average,    .      3^1 

AVERAGE— 

Statement  of,  (5^^  .^^kp/w^w/.) 
General,  {See  General  Average.') 
Common,  *' 


"5 

MS 

159 
167 

181 

196 

205 

219 

232 
246,  247 
280 

3»7,  3JS 

348,  349 

360 

370*  37^ 
404 

435 »  436 
492 

•  525 
545»  546 

•  566 
.       586 


42^ 


5^ 
156 


<< 


<< 
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AVERAGE— ( Continued. ) 

Particular,  {See  Particular  Average. ) 
Simple, 

AVERAGE  BOND- 

Force  and  effect  of        .  423,  4j8 

Right  to  demand,  ....    ^^^,-43^-461 

BAGGAGE— 

Of  passengers  or  crew,  does  it  contribute,  580,  S^^-jgy 

jettison  of,  .  jj,  82 

bailing- 
Loss  of  cargo  by,  .  80,  81 

BALLAST— 

Sacrifices  from  vessel  in    25,  j/,  jj,  41,  42,  49,  jj,  j<?, 

62,  64,  67,  6p,  70y  72 
Cost  of  discharge  of,  at  a  ix)rt  of  distress,  .  .       267 

Contributory  value  of  freight,  when  vessel  in,  536,  ^4^ 

BANK  NOTES- 

Con tribute  to  general  average,  .  .       580 

BARGES— 

Damage  or  loss  to  goods  put  into,  75,  213,  2ig-2jo 

barratry- 
Loss  by,  ....  15,  18,  loS 

BASIS— 

Of  general  average  contribution,  what  is,    27,  479-486,  4^1-^20 

BEACH— 

Damage  to  cargo  placed  on,  .213 

BELGIUM— 

Code  of,  .....       635 

vii. 

31-33 

76,  77 

94,  95 
109,  no 

•       "S 

133.  134 
146 


Legislation  and  practice  of. 
General  principles, 
jettison  from  under  deck, 

on  deck, 

of  freight, 
Damage  incident  to  jettison, 
Sacrifices  by  voluntary  stranding, 

through  efforts  to  float  a  stranded  ship, 
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BELGIUM-!  Continued, ) 

Sacrifices  by  scuttling,  etc.,  to  put  out  a  fire, 
by  defence  against  enemies,  / 
*  cutting  away  spars,  etc., 
slipping  anchor  and  chain 
carrying  press  of  sail, 
forced  discharge  of  cargo, 
burning  cargo  as  fuel, 
Expenses  of  a  port  of  refuge, 
discharging,  storing  and  reloading  cargo  there, 
wages  and  provisions, 
temporary  repairs,  etc, 
raising  funds, 
ransom, 

salvage,  -  -  .         ' 

The  adjustment, 
contribution, 
Contributory  value  of  vessel, 
of  freight, 
cargo, 
other  interests, 

BKNEFIT- 

Theory  of  mutual. 

Conferred  or  intended  to  be  conferred  the  basis  of  claim 
for  contribution,  .  ,  .  . 

BILL  OF  LADING- 

Effect  of,  in  case  of  jettison,  etc.,  .  .      27,  yS,  161, 

Terms  of,  as  affecting  principles  of  adjustment,  4^4-461 

Contribution  for  loss  of  goods  not  shipjxd  under  a,     367-37^ 

BILLS,  {See Bank  Notes.) 

BI LLS  OF  EXC  HANG  E- 
Do  not  contribute, 
Cost  of,  on  disbursements  at  a  port  of  refuge, 

blockade- 
Ex  pe  uses  in  consequence  of,     . 

BLUBBER- 

Jettison  of,        .  .  .  ,  .  .178 


159,  160 
167,  168 
181,  182 
196,  197 
205 
219,  220 

247 

280-28J 

•  349 
360,  361 

•  37' 

404-407 

436,  437 
493»  494 
525>  526 
546 
566,  567 

586,  587 

3,  21',  267 


580 
62 


3 


265,  272 
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BOARD— 

Of  master  or  crew  ashore,  266,  316,  317,320^326^  332, 

334y  335 
BOATS— 

Cutaway,  etc.,  50,  pj,  /oo,  705,  180,  i8i-ig4,  202 

Damaged  or  destroyed  in  floating  a  stranded  ship,       146,  147 
Hire  of  at  a  port  of  refuge,  246,  250,  264^  268,  280 

Damage  to  goods  put  into,  75*213,  21^-230 

Jettison  of  cargo  stowed  in,  .  .       g6,  g8,  106,  392 

BONA-FIDE— 

Acts  may  occasion  contribution,  though  injudicious,  16 

BOND— 

Average,  {See  Average  Bond. ) 
Bottomry,  i  See  Bottamfj  Bond. ) 
Respondentia,  {See  Bottomry  Bond. ) 

bonds- 
Do  they  contribute,        ....  583,  586-^9? 
BOITOM— 

Of  vessel  injured  in  working  off"  strand,  .    145,  147,  1^0 

in  collision  with  wreck  of  spars,  etc., 

cutaway,  .       14,  J<5',  174 

BOTTOMRY  BOND— 

Premium  under,  .  .  -257,1^1-11^,360-368 

Obligation  of  communicating  with  cargo  owner  before 

giving,  ......       385 

Sale  of  cargo  to  satisfy,  .  3S9' 437>  499 

Does  it  contribute  to  general  average,  .  .    583,  j'<?d-5p7 

Repairs  paid  by  means  of,  subject  to  deduction,  new  for 

old,  ......       469 

contra,  ......       jo2 

BRAZIL— 

Legislation  and  practice  of,           .             .  .      viii. 

General  principles,          ....  SS'^SS 

Jettison  from  under  deck,                       .             .  '77 

on  deck,                           .  95~96 

of  freight,             .             ,             .  .110 
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BRAZIL— { Cofitinueii.) 

Damage  incident  to  jettison,    , 
Sacrifices  by  voluntary  stranding, 

through  efforts  to  float  a  stranded  ship, 
by  defence  against  enemies,    . 
cutting  away  s]>ars,  etc, 
slipping  anchor  and  chain, 
carrying  press  of  sail, 
forced  discharge  of  cargo,  . 
Expenses  of  a  port  of  refuge, 


discharging,  storing  and  reloading  cargo  there,         282 


146 
168 
182 

206 

220-221 
248 


319-320 

349 
361 

371-372 
407 

43^439 
494-495 
527 
546-547 
•  567 
.       587 


wages  and  provisions, 
temporary  repairs,  etc., 
raising  funds, 
expenses  of  ransom, 
salvage, 
The  adjustment, 
The  contribution, 
(Contributory  value  of  vessel, 
of  freight, 
cargo, 
other  interests, 

BREAKAGE— 

To  cargo  by  derangement  of  stowage  from  jettison,  1 14, 11^-120 

BREAKING— 

Out  cargo  to  discharge  at  a  port  of  refuge,        247,  2^7 j 

278,  280,  313 

BRIBERY— 

Money  spent  in,  .  .  .       J74 

BULLION— (.Sz-^-  Specie. ) 

BULWARKS— 

Of  vessel  injured  by  fall  of  spars  cut  away,         .  j8,  174 

Knocked  away  to  relieve  the   ship  of  water,  etc.,  jcS*, 

174,  180,  181-194 

BURIAL— 

Expenses  of,  for  crew,  ....       i6q 
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BURNING  CARGO— 

For  fuel,  ....  2^1,  2j2-2jS 

CABHIRE— 

Cost  of  at  a  port  of  refuge,         ....       264 

CABLES— 

Cutaway  or  slipped,  42,  75,  127,  128,  195,  ip6-202 

Jettisoned  from  deck,  .             .                      92,  pj,  pj 

Used  for  purposes  for  which  they  were  not  intended, 

179,  181-194 
Damaged  or  destroyed  in  forcing  stranded  ship  afloat,  146 
Deductions  from,  new  for  old,  469,  4^1-^20 

CANADA— 

Usage  and  law  in,         .  .  /jj,  j22 

CANVAS— 

Press  of,  .  .23,  144,  203-204,  20^-212 

C A  FFAI N— ( See  Master. ) 

CAFIORS— 

Cost  of  ransom  from,  .  jyiyiy2y  Tf^^j  370-377 

CAPTURE— 

What  is,  .....  .       310 

Wages  and  provisions  during,  .  296,310 

Damages  and  losses  to  escape,    23,  j2i,  131,  /j^,  /^o, 

166,  167- jy J 
Bribery,  to  secure  release  from,  ...  .      jy4 

CARGO— 

Damage  or  loss  by  jettison,    15,  74-114,  155,  11^-120, 

i57>  i59»  392,  482,  521 
when  on  fire  or  in  process  of 
destruction,  75,  80,  113, 

i55»  i57>  i59»  482 
when  detrimental  to  health,     15,  7^ 

in    effecting  jettison,  by   water    through 

open  hatches,  13,  113,  11^-120 

by  being  placed  on  deck  to  jettison,  or  to 

reach  other  goods  for  that  purpose, 

13,  113,  113-120 
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CARGO— ( Continued. ) 

Damage  or  loss  by  chafing  or  breakage  from  derangement 

of  stowage,  114,  11^-120 
water  poured  into  hold,  or  by  scuttling 

to  extinguish  fire,  154-159,  i^^i6^,  482 
being  lightered  to  float  stranded  ship, 

75,  213-218,  219-230 
delay  at  a  port  of  refuge,     214,  215,  242,  28 j 
discharge  at  a  port  of  refuge,  14,  75, 
218,  2iQ-2j0i  240,  2^6 J  26g,  272, 

2S0f  284,  288,  2ply  2p2 

water,  fire  or  robbery  while  in  store 

there,  14,  215,  217,  2i^2jo,  28i-2gj 
wastage,  change  of  climate,  etc.,  there, 

214,  216,  28j 
being  placed  on  the  beach  to  lighten  ship,  213 
carrying  a  press  of  sail,  203-204,  20^-212 
water  through  a  hole  cut  in   the  deck, 

113,  J 15-120 
voluntary  stranding  of  vessel,  14,  120- 

i33»  ^33-^43 
bailing  or  pumping,     .  .  .   80-81 

water  to  goods  on   fire,  75,    154,    157, 

159-^65,  482 

being  landed  from  a  wreck,  .392 

burnt  for  fuel,  231,  232-238 

sold  to  raise  funds,  257,  357,  358, 

360-368,  482,  49^-320 

^  loss  in  consequence  of,  how 

treated,  483 

lien  for  loss  when,     358,  359,  385 

satisfy  bottomry  bond,  359, 

43 1 »  437  >  499 
claim  for  contribution, 

359>  43 1 »  437^  499 
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CARGO— (  Continued. ) 

Damage  or  loss  by  being  surrendered  to  release  remain- 
der of  adventure  from  capture, 

369»J7^J77 
seized  by  captors,  369,  370-377 

shut  out  at  a  port  of  refuge,    218, 
246,  264,  268,  26Qy  274,  27s, 

282-284,  286,  28g,  2gi 
cut  to  restow         .  .  .218 

masts   or  spars  being  cut  away,   114, 

//7,  118,  1 74,  185 
water  flooding  the  bows,  because  of  jet- 
tison from  the  stern,  114 
raising  pumps  to  prevent  choking,        .       186 
Presumption  of  damage  to,  subsequent  to  jettison,  481,  4^1-^20 
Accidental  damage  to,  as  a  consequence  of  a  general 

/  average  act,  13,  32,  38,  1 79 

Loss  of  freight  by  sacrifice  of,   28,    75,   109, /op-//^, 

3^Jy  478*  486,  487 
Cost  of  repairing  while  in  store  at  a  port  of  refuge,  214, 
21P-230,  267,  26g,   278,  280^  281,  284,  28s, 

287-2^2,  408 
discharging,  storing  and  reloading  there,    240, 

278,  280-293,  270,  272,  247, 
249,  231  y  235,  237,  239-263,     ^ 

266,  267,  276,  313  408,  412 
a  deck   load,  279,    280,  282,   284,   283, 

287,  289,  291,  292,  389 
when  condition  of  cargo  requires  it,  231, 

279,  280,  283,  286,  288-292 
saving  from  stranded  ship,         .  378-403,  ^o^--^^/ 

land  transportation  on,  .  .  389,  399 

special  charges  on,  279,  282,  284,  392,  395,  396 

breaking  out,  at  port  of  refuge,  247 ^  278,  280,  313 

insurance  on,  when  in  store  there,  278,  280,  281, 

284,  283,  287-293,  408 
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CARGO— ( Continued, ) 

Cost  of  forwarding  by  another  vessel  to  avoid  discharge, 

in  rase  of  shipwreck, 

349^  352.  354 
as  reducing  contributory  value  of  freight,    487 

To  what  extent  master  may  binci,  for  salvage    .  380 

Must  pay  life  salvage,  though  not  saved  by  them,  379 

Recovered  after  a  jettison,  belongs  to  original  owner,  4g6 

is   made   good    to   extent   of 

damage  suffered,  4g6 

Shifting  as  a  cause  for  entering  a  port  of  refuge,  239 

Vicepropre,        ''  **  239,  241,  247,  248,  2jo,  263 

Method  of  ascertaining  amounts  to  be  made  good  for, 

479-486,  49''-520 

Lien  upon,  its  nature  and   extent,   358,   359,  429-433, 

485,  434-4^^ 
of  owner,  when  goods  sold  for  funds»        .  358,  359,  485 

Discharge  of,  as  severing  community  of  interest,  280^ 

2Sij  284,  378-403,  404-421 
Right  of  owner,  to  reclaim,       .  385,  391 

Duration  of  master's  control  over,  386 

May  be  held  until  contribution  is  secured,         .    431,  434-461 
Liability  of  owner  of,  under  a  bond  for  ship's  repairs,  359 

Owner  of,  entitle  to  benefit  of  shipowner's  lien,  76,  432, 

433,  445 
liable   for    general   average,    after    abandon- 
ment to  underwriter,  426 
until  paid,  432 

Contribution  for,  only  due  upon  delivery,    12,  2^,  jo, 

32,  34^  37^  40,  44>  46,  52,  57^  ^o, ' 

63>  6s,  66,  68y  70,  72,  73 
by,  for  expenditures,  due  when  incurred, 

12,  29^30,34^40,  65 

contra,  32,  37,  44,  32,  37,  60,  63,  68,  70 

Contributory  value  of,  .         561-565, 566-37 g 

t 
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C:ARrAGE— 

Cost  of,  on  cargo  discharged  at  a  port  of  refuge,    2^1, 

281,  282,  28s y  3^3*408 

CARRIER— 

Duties  of  a  common,     ....  301,313,341 
Value  of  vessel  as,  in  considering  questions  of  condem- 
nation, 14 

CARRYING  PRESS  OF  SAII>— 

Damage  by,  23,  144,  203,  20^-212 

casualty- 
Loss  by  a  secpnd,  .  10,  14 

CATCH— 

Shares  of  fishermen  in,  to  contribute,  .  .       582 

''CAUSA  PROXTMA''— 

Maxim  of,  .  .  .  .        j8 

CAUSE  OF  DANGER— 

Sacrifice  of  property  which  is,  occasions  no  contribu- 
tion, 15,  j2,  jj,  4jy  76,  7p,  80y  lojy  177,  155 

CHAINfS— 

Slipped,  .  .  •   '95>  106-202 

Jettison  from  on  deck,  92,  pj" 

Abandonment  of,  from  anchoring  in  an  improper  place,  196 
Hire  of  to  replace  those  lost,  ....  196 
Damaged  or  destroyed  to  float  a  stranded  ship,  146 

Deductions  from,  for  difference  between   new  and  old, 

.469,  491-520 

CHANCES  OF  SAFETY— 

Destruction  or  surrender  of,  entitles  to  contribution,  4 

CHANGE  OF  CLIMATE— 

Damage  or  loss  by,  to  cargo  while  at  a  port  of  refuge, 

213,  216,  283 

CHARGES— 

Special,  on  deck  cargo,  279,  282 y  284,  392,  395,  396 

Reconditioning,  214,  219-230,  267,  26gy  21^,280,281, 

284,  28s,  287-292,  408 
Special  on  freight,  279,  284,  318,  326,  399,  400 
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P^gr 


252 

25^ 

522 


■       539 
535»  539»  545-546 

540 


CH  ARGES— ( Cotitimied. ) 

Special  on  charterer's  interest  in  freight, 

prepaid  freight, 
As  a  deduction  from  contributory  values, 
{Sec  Expenses. ) 

CHARTER-^ 

When  a  mereaffreightmeht, 
Contributory  value  of  freight  under, 
Freight  advanced  under, 
Terms  of,  as  affecting  principles  of  adjustment,  4^4-461 

allowance  for  wages  and  provis- 
ions, j/7,  3t8,  320,  321,  323, 

324,  323,  329-333 
Effect  of,  as  to  owners*  lien  for  contribution,  .       432 

Profits  under,  to  contribute,      .  .  .  544, 343 

CHARTERERS— 

Control  of,        .  .  .   432,  433»  539 

Interest  in  freight  contributes,       535,  538-540,  544,  343,  346 


Special  charges  on  interest  of 

CHARTS— 

Of  vessel  subject  to  rule  of  **thirds,**     . 

CHILI— 

Legislation  and  practice  of 
General  principles, 
Jettison  from  under  deck, 

on  deck, 
of  freight, 
Damage  incident  to  jettison. 
Sacrifices  by  voluntary  stranding, 

scuttling  to  put  out  a  fire 
defence  against  enemies, 
cutting  away  spars,  etc., 
slipping  anchor  and  chain, 
carrying  a  press  of  sail, 
forced  discharge  of  cargo. 
Expenses  of  a  port  of  refuge, 


252 
469 

•  ■  * 

VIll. 

35-37 

77-78 

96 
no 

115 
134 
160 

168 
182 
197 

206 

221 

248-249 
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{l^llA— {Continued,^ 

Expenses  of  discharging,  storing  and  reloading  cargo 

there,  282-283 

wages  and  provisions, 
raising  funds, 

goods  or  money  paid  as  ransom, 
salvage, 
The  adjustment, 

contribution. 
Contributory  value  of  vessel,     . 
of  freight, 
cargo, 
other  interests, 

CHOICE  OF  MEANS— 

Must  there  be  a, 
CLEARANCE— 

Expenses  of,  at  a  port  of  refuge, 

CLIMATIC  EFFECTS— 

On  cargo  at  port  of  refuge, 

CLOTHING— 

Of  passengers  or  crew,  whether  it  contributes,      580,  5S6-^gy 

COAL— 

Consumed  in  floating  a  stranded  ship,   .  •   i45>  145-133 

seeking  a  port  of  refuge,  243,  246,  247,  230- 

232,  263,  266,  268,  26g,  271  y  27s 
Bought  at  a  port  of  refuge  to  work  auxilliary  screw,  331 

CODE— 


320 
361 

•  372 
407 

439-442 

495-496 

•  527 

•  547 
567-568 

587-588 

6,  47^  123 

266 

214,  216,  283 


Egypt, 

621 

Turkey,        .... 

.             628 

Belgium,       .... 

635 

Malacca,       .... 

24 

Projet  de,  of  France, 

605 

COINS— (5(f^r^if^/>.) 

COLLECTING- 

Commission  for,  general  average. 

•  429,  435-46r 
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COLLISION— 

Damage  to  prevent,  not  necessarily  general  average,  4, 

As  between  two  vessels,  ....  4 

With  wreck  previously  cut  away,  14,  j<?,  175,  181-IQ4 

COMBAT— 

Damage,  etc.,  in,  .  j2,  166,  167-ijj 

COMMISSION— 

On  advances,  244,  357,  j60y  362,  j6j,  365,  366,  429 

For  care  and  custocty  of  cargo,  246-277,  278,  280-2^1 

collecting  general  average,  .  429,  433-461 

COMMON  AVERAGE— (.SV.'  General  Avcrai^e.) 

COMMON  CARRIER— 

Duties  of,  .  .  301,313,341 

COMMON  DANGER— 

As  a  condition  of  general  average,         ...  2 

COMMON  INlERESr— (.S"^/-  Community  of  Interest,) 

COMMON  OWNERSHIP— 

Of  vessel  and  cargo,  <ontril)uiion  in  case  of,     .       "       .  26,  27 
COMMON  SAFETY— 

Theory  of,         ......  21^38 

COMMUNICATION— 

With  cargo  owner  before  giving  bottomry  bond,  .       385 

vessel  owner  before  repairing,  .  244,  426 

COMMUNITY  OF  IN  lEREST— 

Essential  to  question  of  general   average,  3,  9,  33,  41, 

45^  SO  J  SS 

When  severed  by  landing  cargo.       23/,  280,  284,  378- 

403,  404-42 J 
Cases  illustrating  theory  of,        .  6,  7p,  378 

Separation  of  by  force  major,     ....       390 
COMPENSATORY  CHARGES— (^Vr  Substituted  Expenses. ) 

COMPROMISE— 

With  pirates,  etc.,  ....    Z^9t  J70-377 

COMPUTATION— 

Of  amounts  to  be  made  good,    .  462-490,  4^1-320 
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CONDEMNATION— 

Of  vessel  at  port  of  refuge,  loss  by,  .  14,  476 

circumstances  justifying,  .  .       479 

expenses  in  consequence  of,    .  .  .244 

loss  of  freight  in  consequence,  .  .       478 

effect  of,  in  ascertaining  amounts  to  be  made 

good,  476 
contributory  value,  ^26,  Jjo,  jj/ 

CONDITIONS  PRECEDENT— 

To  general  average  act,  .  i,  28,  46 

CONGRESS — [See  International  General  Average  Congress.) 

CONJECTURAL  DAMAGES— 

Whether  to  be  made  goofl,  .       *      .  13,  462 

CONSEQUENCES— 

Of  general  average  act,       13,1 4,  J2,  j8,  jp,  4j,  49, 57 

5J,  j^»  ^^»  ^J»  <^P>  74-1 2o»  174,  /7p,  /p7,  /pp,  462-464 
CONSEQUENTIAL  DAMAGES— i.W  Consequences,) 

CONSIGNEE— 

Entitled  to  examine  adjustment,  but  not  the  vouchers,       44^ 
Not  liable  as  such,  for  general  average,  .  .424 

Signature  of,  to  average  bond  creates  personal  debt,      .       432 

CONSULAR— 

Charges  at  a  port  of  refuge,  240,  246^  2^j,  26S,  2/Oy  2J2 

CONSULTATION— 

With  officers,  crew  or  passengers,       23,  24,  jo,  jj^  j^, 

36,  40,  42,  44,  47,  32,  37,  60,  63,  66,  68,  70,  72,  73 
shipowner,  vessel  being  in  distress,  .   244,  362,  426 

CONSUMPTION— 

Of  fuel  to  work  an  auxilliary  screw,  .                          .      331 

escape  a  lee  shore,  .                         203, 210 

while  seeking  a  port  of  refuge,  .             .    243,2^^-275 

forcing  vessel  afloat,  .    lAAt  ^4S''^53 

CONTRACT— 

Not  basis  of  right  to  contribution,  301,426 
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CONTRACT  OF  AFFREIGHTMENT— 

Shipowner's  duty  and  liability  under,  j2,  4jy  jo,  55, 

267,  272,  296-299,  343,  J22,  324,  323,  333,  410,  414 
Sacrifices  or   expenses  included  under,  not  entitled  to 

contribution,  18,  1^,410 

CONTRARY  WINDS— 

Harborage,  because  of,  239,  2^1,  2^3,  264,  26(^,  270 

CONTRIBUTION— 

Basis  of,  .  .  . ,       462-490, 4^1-^20 

General,  .....  p7,  rod 

General  average,  .....  2 

Principles  of,  not  limited  to  cases  of  sea  peril,  .  i 

Applied  to  cases  of  sacrifice  on  land  to  extinguish  a  fire,  i 

Denied  in  France  in  regard  to  sacrifices  on  land,  .  1 

By  a  single  interest,       ....  25,^7-7.? 

Whether  .to  be  made  if  peril  not  avoided,   3,  7,  8,  10, 

^9-'73y  174,  483»  520 
For  sacrifices  of  parts  of  the  adventure  contingent  upon 

final  safety,  1 2,  2p,  30-32,  34, 37, 40,  44,  46,  52, 

37,  60,  63,  6s,  66,  68,  70,  72,  73,  424,  521,  522 
expenditures  due  absolutely,  12,  2g,  30,  34,  40,  37, 

65,  424,  483,  521,  522 
contra,  .•  31,  32, 37,  44,  32,  37,  60,  63,  68,  70 

Not  due  for  sacrifices  unless  peril  come  without  fault,  4, 

15,  ^/,  44,  48,  54,  37,  64,  70,  73,  248 
May  be  due  for  injudicious  sacrifices,     .  .  .16 

Due  innocent  sufferer,  though  peril  caused  by  master 

or  ship,  16 
Right  to  exact,  not  based  upon  contract  but  upon  prin- 
•  ciples  of  equity,  301,  426 

of,  not  destroyed  by  stipulation  to  that  effect  in 

bill  of  lading,  27 
But  agreement  therein  to  adjust  according  to  certain 

stated  rules  may  be  valid,  160,  161,  423 
Right  of,  not  to  be  unfavorably  affected  by  peril  exist- 
ing at  the  time  of  sacrifice,  125,  159,  176-178 
For  jettison,  whether  to  be  reduced  because  of  probable 

subsequent  damage,  481,  ^^7-520 
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CONTRIBUTION— (  Continued. ) 

Requisites  of  a  claim  for,  .  .  1-28,2^7./ 

For  damage  by  water  in  putting  out  a  fire,  limited  to 

packages  untouched  by  fire,  157,  161,  i6j 

contra,  Tjp,  160,  162-16^ 
Amount  of,  how  ascertained,     .  .         462-490,  4^1-^20 

whether  limited  to  value  of  property  saved, 

7,  12,  2g-7j 
Indemnity,  basis  of,      .  .  .  475 

May  be  based  upon  estimates,  .  .  .476 

For  sacrifices  of  cargo;  to  be  made  subject  to  usual  loss,  486,  5// 
Liability   for,    may   be    extinguished  by   payment    of 

salvage,  1 76,  475 
Not  due  for  life  salvage  alone,  .  .  .379 

But  if  life  saved  in  addition  to   property,  contribution 

indirectly  may  be  due,  379,  410 
For  freight,  reduced  by  forwarding  charges,  .    487,  542 

when  absolutely  prepaid,  .       488 

Claim  for,  how  enforced,  .  462-490,  4^1-^20 

Lien  for,  ....        429-433,  434-461 

formerly  given  by  U.  S.  Statutes,  .  .       431 

Who  has  right  of  action  for,        .  .       422,  433,  434-461 

Security  for,  may  be  demanded,  .  .    /^t^o,  434-461 

CONTRIBUTORY  VALUES,  521-524,  J 25-^-^^,  534-544, 

545-^60,  561-265,  5^^579y  580-585,  5^^597 
Affected  by  master's  control  over  and  delivery  of  property,  564 
Genera^ principles  determining,  .  .       521 

Incorrect  practice  regarding  ascertainment  of,  .       522 

At  port  of  refuge,  .  .  522,  ^28^  §30 

Of  vessel  with  appurtenances,     .  52-^-524,  j^j-jj^ 

when  based  upon  four-fifths  of  cost  price,  522,  523 

valuation  in  policy  of  insurance, 

522,  Sn^S^T, 529^53^^532 
value  at  port  of  destination,  522, 

523,  5^5-JJJ 
when  based  upon  value  at  time  and  place  of  dis- 
aster, 522,523, 

524,  52(?,  030 
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CONTRIHU  TORY  VALUKS— (  Continued.) 

Of  vessel  when  original  cust,  less  allowance  for  wear,    .       522 

deductions  to  1k'  made  in  fixing,      .  .       ^2j 

freight,  ....         534-544,5^5-5^0 

how  ascertained,  .  .  .  534,  543 

when  prepaid,  488,  538-540,  545^  54^ 

advanced,  535,  538-540,  345,  346 

under  charter,  .  •        535»  539,  545 >  54^ 

vessel  is  let  for  a  term  of  months,  .       539 

in  ballast,    .  .  SZ^y54'^ 

made  good,  .  28,  489 

on  round  voyage,  .  .  535, 346 

on  cargo  carried  as  a  privilege  under 

a  charter,  539 
l>ased  upon  the  net  earnings  for  the  voyage 

523*  534 
two- thirds  of  the  gross  freight,  534 

one- half        **  **  534 

reduced  by  perils  of  the  sea  or  by  expenses 

to  forward  cargo,  etc.,  487,  542 

earned  pro-rata,  iiOy  j^p,  362,  436,  542, 

444,  546,  353 
the  voyage  is  broken  up,  542,  543, 343 

based  upon  freight  list,        .  .  -543 

how  ascertained  when  vessel  and  cargo  under 

one  ownership,  543 

cargo,  ....         S^^-^^Sy  56^579 

when  vessel  returns  to  port  of  departure,  .       480 

it  includes  prepaid  freight,  .  •       53^ 

based  upon  invoices,  .  -5^3 

sold  at  intermediate  port,  .  -5^5 

loaded  on  deck,      ....       565 

not  affected  by  sales  to  arrive,  "564 

Of  amounts  made  good,  .  .         27,  522,  523,  j-s^ 

primage,       .....  343,  346,  388 

passage  money,         .  .       346,  582, 386, 387 

profits,  .....  544,  564,  343 
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.  582 

580,  586-597 

5^6,  5PJ 
580, 59S 
58o»  S9J 


CONTRIBUTORY  VALUES— (C^;y//«/^^^.) 
Of  government  property, 
lays  of  fishermen, . 
bank  notes  or  specie, 
jewels, 

bills  of  exchange, 
drafts, 
lenders  under  bottomry  or  respondentia  bonds,  583, 

S^^S97 
baggage,  clothes  or  jxjrsonal  effects  of  passengers  or 

crew,  580,  5^^S97 
wages  of  officers  or  crew,  581,  jcS'd-j'^/,  526,  526,  528 ,  5J0 
munitions  of  war,  provisions,  etc.,  580,  S^^fS^^^S97 

charterer's  interest  in  freight,   535,  538-540,  544,  545,  546 
profits  under  freight  charter,  .  544, 545 

of  ship's  stores,         .  526, 528,  5J0,  ^So,  586 

CONVOY— 

Anchor  and  chain  slipped  to  follow. 
Delay  to  await, 
Services  for  keeping  in, 

COPARTNERSHIP— 

Of* interest  in  voyage,  theory  of, 

COPPER  SHEATHING— (5^^  Mctai  Sheathing, ) 

CORSAIRS — {See  Enemies, ) 

COST— 

Of  replacing  article  sacrificed,  as  a  basis  for  contribu- 
tion, 467,  475,  476,  480 

COSTLINESS— 

Of  particular  average  repairs  at  a  port  of  refuge,  2^7,  250, 

27 r,  zz^y  349^  350, 351^  353-356 

COST  OF  funds- 
How  treated,  25J,  m-lS^,  360-368,  482,  49^-520 

COURT — {See  Admiralty  Court. ) 
CREDIT— 

For  old  material,  ....  469,  491-520 


198 
327 
378 


21 
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i6g,  17  jy  172 

166,  167-173 

166  167-17 J 

167,  J7J 


Page- 
CREW— 

Consultation  with,  ....  23, 30-73 

No  authority  to  jettison  without  orders,  .  .25,57 

Contra^  .....  .^2,  156 

Jettison  of  property  of  ....  77,  82 

Damage  by  crew  of  one  ship  to  another   occasions  no 

contribution  between  the  two,  4,  200 
Wages  and  provisions  for,  while  bearing  away,  etc.,  294- 

3i6,j/7-jj(5 
of,  in  case  of  wreck, 
Rates  of  provisions  for, 
Cost  of  ransom  of,  . 

Injured  or  killed  in  defence  against  enemies, 
Cost  of  funeral  for. 

Gratuities  to,  as  an  incentive  to  exertion, 
Cost  of  replacing,  245,  246 ^  247,  264,  268 y  26g,  273 

Sickness,  death  or  mutiny  of,  as  a  cause  for  entering  a 

port  of  refuge,  239,  248,  237 y  264 
Board  of,  on  shore,  266 y  316,  317 y  320,  326,  33^,334^  335 
Rarely  entitled  to  remuneration  as  salvors,         .  .314 

Of  fishing  vessels,  contribute  upon  **lays,'*         .  .       582 

Baggage  or  effects  of,  do  they  contribute,  .    580,  386-3^7 

CROWDING  SAIL— 

Damage  by,  .       23,  144,  203-204,  '203-212 

CUBA— 

Legislation  and  practice  of 
Jettison  of  ship's  appurtenances  from  on  deck. 
Expenses  of  a  port  of  refuge, 
The  contribution, 
Contributory  value  of  vessel, 
of  freight, 
cargo, 
CUSTODL\N— 

Of  cargo  at  a  port  of  refuge,  responsibility  of, 
{and see  Custody  Commission.) 
CUSTODY  COMMISSION— 

Cost     of,  218,     246 y     247,     24^,     23 2 y     237  y     260 ,    2^7,     268 y 

27  2  y     276  y     278,     280-282,     284y    283  y     287  y     ^^9^ 

2gOy  2g2y  2^3 
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CUSTOM— 

Force  of,  when  opposed  to  principles  of  law,     .  i6i^  2^2 

Of  Lloyds,  {See  Usage  at  Lloyds.) 
CUSTOM  HOUSED 

Charges  of,  at  a  port  of  refuge,  243,  246^  248,  2jo,  2^7 y 

2SQy  266y  280,  282 
CUSTOM  HOUSE  OFFICERS— 

Gratuities  to,     ......       280 

CUTTING— 

Damage  to  cargo,  (as  timber;  by,  218 

CUTTING  AWAY  WRECK— 

Loss  in  consequence  of,  13,  157,  174,  175,  178,  181-1^4 

CUTTLNG  AWAY  HAWSERS— 

Loss  by,  .  42y  75,  127,  128,  1%,  ip6-202 

CUTTING  deck- 
To  extract  cargo,  t  114,  144,  14s,  1 48-1.53 y  417,  420 
extinguish  a  fire,  .  -154 

DAMAGE— 

Incident  to  jettison,  .         13,  113,  114^  11  j-i 20 

Accidental,  as  a  consequence  of  a  general  average  act, 

i3»  J^»  J<^>  179 
Presumption  of,  subsequent  to  jettison,        .  481,  4^1-520 

Conjectural,  whether  to  be  made  good,  .  13,  462 

Consequential,        .  i3»  J^»  J<^»  ii3»  ii4,  i74i  '79 

To  cargo  placed  on  deck  to  jettison  or  to  reach  other 

goods  for  that  purpose,  13,  113,  i/j-120 
put  into  lighters,  75,  213-218,  2ip-2jo 

by  water  getting  into  the  hold  while  hatches 

are  open  for  jettison,  13,  113,  115-120 
through  a  hole  cut  in  the  deck,  113, 115-120 
derangement  of  stowage  through  jettison, 

114,  115-120 
forced  discharge,    14,   75,   213-218,  21^ 

2J0,  240, 256,  26^,  272^  280, 284y  288, 2gjy  2g2 
an  ordinary  discharge,        .  .  .213 

discharge  from  wreck,        .  .  392 
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DA  MAGE— ( Continueit ) 

To  cargo  by  water  to.  goods  on  fire,  75,  154,  157, 15(^16^^  482 

j)Oured  into   hold,  or  by  scuttling  to 

extinguish  fire,  154,  157,  159-163,  482 
.  flooding  the  bows  because  of  jettison 

from  stern,  114 
delay  at  a  port  of  refuge,  214,  215,  242,  28 j 

wastage,  change   of  climate,  etc.,   there, 

214,  216,  28J 
being  placed  on  the  beach  to  lighten  ship,  213 
cutting  it  (as  timber;  to  restow,     .  .218 

in  consequence  of  mast  or  spars  being  cut  away, 

114,  117,  118,  174,  i8s 
while  in  store  at  port  of  refuge  by  fire  or  water, 
14,  215,  217,  219-230,  28 1 y  283,  283,  287, 

288,  289,  29/,  292,  293 
vessel  by  decks,  hatches,  bulkheads,  etc.,   being  cut 

away,  jcJ,  114,  144,  143,  1^0,181-194 
use  of  appurtenances  of  vessel  in   forcing  a 

stranded  ship  afloat,  23,  144,  143-133 

to  stop  a  leak,  144,  211 
for  purposes  for 
which  they  were  not  intended,  23,  144, 

146,  1 79,  181-194,  348,  334,  336 
water  to  put  out  fire,  155,  139-163,  482 

cutting  away   masts,   spars,  sails,   rigging, 

etc.,  174-180,  181-194 
defence  against  enemies,    .  32,  166,  167-173 

collision  with  wreck   previously  cut  away, 

14,  J<^.  174 
destruction  of  bulwarks,  rail,  copper,  etc., 

from  mast  cut  away,  38,  174 

to  relieve  ship  of  w^ater, 

38,  174,  180,  181-194 

wreck  cut  away,    13,  157,  174,  175,  178,  181-194 

swelling  of  cargo  in  consequence  of  water 

in  the  hold,  128,  155 

vessers  bottom  in  working  ofl"  strand,  145,  147,  130 
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DAM  AGE— (  Continued. ) 

To  vessel's  bottom  by  worms  at  a  port  of  refuge,  .       243 

to  prevent  collision,    .  .  .  ^j,  131 

spread  of  fire  in  a  port  or  roadstead,    /jp 

escape  capture,  23,  121, 131, 166,  /j^,  140^  167-ijj 

By  crowding  s;nl,,  23,  144,  203,  20^,  20S-2 12 

voluntary  stranding,  .  i4»  '  21-133, /jj-/^j 

lighters,  etc.,  in  assisting  to  floatstranded  ship,  144, 

raising  the  pumps  to  prevent  choking  and  reduce  a 

leak,  not  general  average,  186 

collision  not  necessarily  general  average,  4, 

the  crew  of  one  vessel  to  another  occasions  no  con- 
tribution between  the  two  vessels,  4,  200 
lightening  at  a  port  of  refuge,  .  .  218 

accidental  stranding  while  entering  a  port  of  refuge, 

I4»  132,  ^jSy  I43y  242,  243,  246,  247,  2S0,  260^ 

264,  26j-26g^  27J,  281 
{See  also  Loss.^ 

DAMAGED  GOODS— 

Jettison  of,        .  .  .  .  .15,  77 

Contribution  by,  .....       565 

DANGER— 

Must  be  imminent  and  apparently  inevitable,    2,  5,  6, 

33  >  35 >  42y  55>  SPs  67 
Anticipation  of,  .  .  .  ,    (i^  70 

Equality  of,       .  .  .  .  .  -9 

Sacrifice  of  an  article,  when  the  cause  of,  15,  J2,  jj,  ^j, 

7(>^79y  ^0,  103,  155,  177 
DAVITS— 

lioats  cut  from,  .  .  .  .  .180 

DEATH— 

Of  crew  through  engagement  with  an  enemy,       166,  167-173 
as  a  cause  for  entering  a  port  of  refuge,  .       239 

DECAY— 

In  consequence  of  a  jettison,      ....       114 
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DECAY — (  Continued, ) 

By  delay  at  a  port  of  distress,  .  .  215,216 

Bearing  away  to  repair  loss  by,  .  .  .15 

Masts  sacrificed  while  in  a  state  of,        .  .  .       igi 

DECK— 

Jettison  from  below,      ....    74-76,  26-^2 

of  cargo  from,  .  .      76,  83,  93-108,  155 

water  casks  from,      .  .  92,  pj-pd,  g8 

hawsers  from,  .  .  -92,  pj,  94,  p6 

animals  from  .  .  .  .87 

ditto  extract  cargo,  114,  144,  14s,  148-/^3,  41/,  420 

pour  water  into  hold  and  extinguish  fire,     154, 

Injured  by  spars  when  cut  away,  .  .  .174 

DECK  HOUSE— 

Jettison  from,  83,  88,  90,  pj,  Qj-^J,  pp,  loi,  /04,  106 

DECK  LOAD— 

Jettison  of,        .  .  76,  83,  pj-io8 

freight  on,  .  .  .       112 

because  adrift,  ,  .  .  .178 

when   carried   on    the  lakes  or  on  sheltered 

waters,  89,  107 

propellers,  .  89,  90 

in   accordance   with   a  usage 

of  trade,  89,  pJ-pS,  pp,  loi,  loj,  107 

contra^  .  .       88,  91,  p8,  pp,  /oi 

under  a  * 'clean**  bill  of  lading,  88,  90,  p4, 

p8,  loi,  102 
by  consent  of  shipper,    .  .  P7t  ^oj 

Master  responsible  for  jettison  of,  when  carried  without 

consent,  .  .  .         p8,  loj,  10^9-108 

General  contribution  for,  .  .  py,  106 

Expenses  of  discharging,  279,  280,  282^  284^  285^  287, 

28p,  2pi,  2p2,  389 
Special  charges  on,        .  .     279,  282,  284,  392,  395,  396 

Must  contribute  to  general  average  if  saved,  even  though 

not  entitled  to  contribution  if  sacrificed,  /oj,  /oj",  jo8^  565 
Contributory  value  of,  .  .  •       5^5 
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DEDUCTIONS— 

New  for  old,  .  .  .  -467,  4g  1-^20 

when  on  first  voyage,  .  .    468,  4^1-^20 

not  always  applied  on  new  articles       468,  4^1-^20 
applicable  to  new  vessel,      .  .    468,  4^1-^20 

not  applicable  when  vessel  never   comes  to 

owner's  hands,  469 
applied  to  repairs  paid  by  bottomry  loan,  .  469 
contra,  .....  ^02 
made  on  cables,        .  .  .   469,  4gi-j20 

but  not  on  anchors,  .  .   468,  4gi-j20 

except  when  wood-stocked,  .  468,  ^pj 

^  made  on  charts,  ensigns, etc.,  .  .       469 

from  metal  sheathing,  .  .  469,  4^1-520 

iron  work,       ....       469 
vessels,    .  .  .  470,  4g8 

Made    in    ascertaining    contributory   values,  521-524, 

525-533^  547 
value  to  be  made  good  for  cargo 

sacrificed,  4^1-^20 
Of  usual  loss  in  allowing  for  sacrifices  of  cargo,  486,  j// 

DEFENCE— 

Damage  or  loss  by,  against  enemies,  j2,  166,  idy-iyj 

DEFINITION— 

Of  general  average,        .  .  .12,  2^7j 

DELAY— 

Damage  to  cargo  by,  at  a  port  of  refuge,       214,  215,  242, 28J 
To  await  convoy,  .....      j2j 

DELIBERATE— 

And  voluntary  act,        ...  4,  jo,  jj,  55,  70 

DELIBERATION— 

With  crew,  .....         ^Z*  30-73 

DELIVERY— 

Of  cargo  a  condition  precedent  to  earning  freight,        .       536 

claim  for  general  average,  536 
DEMURRAGE— 

For  detention  at  a  port  of  refuge,  .  2ji 
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DENMARK— 

Legislation  and  practice  of,           .              .              .              .         ix. 

General  principles, 

•    37-41 

Jettison  from  under  dtck, 

78 

on  deck, 

96-97 

of  freight, 

no 

Damage  incident  to  jettison. 

116 

Sacrifices  by  voluntary  stranding, 

»35 

tiirough  efforts  to  float  a  stranded  shi 

P> 

146 

by  scuttling,  etc.,  to  put  out  a  fire, 

160 

defence  against  enemies,    . 

168 

cutting  away  spars,  etc.,     . 

183 

slipping  anchor  and  chain, 

197 

carrying  press  of  sail, 

206 

forced  discharge  of  cargo, 

221-222 

burning  cargo  for  fuel, 

233 

Expense  of  a  port  of  refuge, 

249-250 

discharging,    storing  and  reloading   cargo 

there,  283-284 

wages  and  provisions,          .                          321-322 

temporary  repairs,  etc., 

349-350 

raising  funds, 

362 

ransom. 

•       Z7^ 

salvage, 

408 

The  adjustment, 

442 

contribution. 

496-497 

Contributory  value  of  vessel,     . 

527-528 

of  freight, 

547-548 

cargo, 

568-569 

other  interests, 

.       588 

DERANGEMENT  OF  STOWAGE— 

In  consequence  of  jettison,         .                          .   114, //j-z^o 

DESERTERS 

Cost  of  replacing,                    245,  246^  247,  264^  268,  26p,  27s 

DESTINA'llON— 

Port  of,  when  the  proper  place  of  adjustment,  422-424, 

434-461 
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\  )ES'riNATI()N— (  Continued. ) 

Port  of,  wages  and  provisions  during  extra  detention  at, 

304, 321,  329 
I)  INSTRUCTION— 

Expectation  of,  not  necessary  to  entitle  a  sacrifice^  to 

contribution,  4,  5 
Of  property  to  prevent  spread  of  fire  in  a  port,  /jp 

DETENTION— 

Ky  i^e,  .         314,  318,  31Q,  321,  32S-328,  330,  332,  334 

At  a  port  of  refuge,        .  .  294-316, 317-336 

Of  cargo  until  contribution  is  secured,  *.  431,  434-461 

DETERIORATION—  See  Damage.) 

DEVIATION— 

Expenses  during,  .  .         239-245,  243-368 

diligence- 
Loss  from  want  of,        .  .  .  .16 

DIRECT  CONSEQUENCES— 

Of  a  sacrifice,       13,  14,  J2,  38,  jp,  43,  4^,  51,  33,  56, 

61,    63,    6py     174 

DISBURSEMENTS— 

Interest  allowed  on,  360,  360 f  362-366,  429,  433-46Y 

Due  absolutely,  though  no  final  savings  effected,  12,  ^p, 

30,34*  40,S7>  6s,  S" 
contra,       31,  32,  j/,  44,  32,  jp,  do,  63,  68,  70 

DISCHARGE— 

Damaged  by  a  forced,   14,  75,    213,    214-218,    21^-230^ 

240,  230,  26g,  272,  280,  288,  2gi,  2^2  284,  393 
ordinary,  ....       213 

As  a  means  of  severing  community  of  interest,  231,  280^ 

284,  378-403,  404^4^9 
Expenses  of,  at  a  port  of  refuge,  240,  247,  24^,  231,  233- 

237 y  239-263,  266,  267,  26g,  270,  272, 

276,  278,  280-293  408,  412 
where  condition  of  cargo  requires  discharge, 

231,  279,  280,  283,  286,  288-292 
ballast,  .....       267 
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DISC H  A RG  K— '  Continued, ) 

Expenses  of,  for  cargo  carried  on  deck,    279,   2&0,  282, 

284,283^287,  28^,  2gi,  2^2,  389 
to  float  ship,  378-403,  40j-42iy  386 

DISPACHEUR— (5^'<'  Adjuster, ) 

DISTANCE  FREIGHT— ..S^-^  Pro-rata  Freight,) 

DISTRESS— 

Port  of,  {See  Port  of  Refuge. ) 

DIVER— 

Expenses  of,  at  a  pjrt  of  distress,  etc.,  243,  ^Zl^  34^'~35^ 
DOCKING— 

Expenses  of,  in  a  port  of  distreys,  240,  246 y  267 y  26g 

DOCUMENTS— 

Consignees  not  entitled  to  examine,  .  .       443 

{and  see  Protest, ) 

DOLLARS— (.S^^r  Specie. ) 

DONKEY  ENGINE— 

Sacrifices  to  work,  232,  2J4 

drafts- 
Do  not  contribute,         .....       580 

DUES— 

Of  health  or  quarantine  at  port  of  refuge,  240,  244,  246, 

249*  250,  2sy,  266y 

270,  276 
tonnage  at  port  of  refuge,  .   240,  246,  24^ 

DUTIES— 

To  be  deducted  from  value  of  cargo  for  contribution, 

56i-S65»  566-579 
DUTY— 

Of  master  to  consult  officers  or  crew,  2Zyjp^jjjj4,j6, 

40, 42, 44,  47 y  52, 57, 60, 63, 66, 68 y  70,  72,  73 
procure  adjustment,  431,  432,  434-461 

communicate   with   cargo   owner    before 

borrowing  under  bottomry  bond,  385 
towards  ship  and  cargo,    .  .313 
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DUTY— (  Continued, ) 

Of  shipowner  under  contract  of  affreightment,  j2,  ^, 

50,  55^  2^7,  272,   296-299,  J22,  324, 

J^S^  333>  343»  4JO,  4H 
master  to  repair  ship,  ....       385 

forward  cargo,  .  381,  382,  400 

transship  by  other  vessels,  27^,  j^p,  381, 

382,  400 

adjuster,  -422,  434-461 

common  carrier,       .  .      *       .   301,313,341 

ECUADOR— 

Legislation  of,  .        xii. 

EFFECTS— 

Of  master,   crew  and   passengers,   do  they  contribute, 

580,  586-597 
jettison  of,  .  jj^  82 

EGYFr— 

Legislation  of,  .     '        .  .xii. 

Code  of,  .....  .       621 

EMBARGO—  * 

What  is,  .....  .       310 

Expenses  during,  265,  296,  309,  319-321,  327,  331, 335 

Wages  and  provisions  during,  296,  Z^o, 319-321, 3 27, 331, 335 

ENEMIES— 

Defence  against        .  .  .  32,  166,  167-173 

Ransom  from,  169,  17 ij  172,  369, 370-377, 

Entering  port  of  refuge  from  fear  of,  239,  248,  269,  275 

ENFORCEMENT— 

Of  claim  for  general  average,  422-433,  434-461 

ENGAGEMENT— 

Damage  by,  etc.,  ....    166,  167—173 

ENGINE  SUPPLIES— 

Consumed  floating  stranded  ship,  .    144,  I45''i53 

while  bearing  away  for  repairs,         243,  246, 

247 f  250-252,  263,  266,  268,  269,  271,  275 
seeking  to  escape  a  lee  shore,  205,  210 
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KNGLAND— 

Legislation  and  practice  of,           . 

xiii. 

I^w  of,  as  to  port  of  refuge  expenses,    . 

20 

General  principles, 

•   41-43 

Jettison  from  under  dtck, 

•                         • 

78 

on  deck. 

■ 

•  97-98 

of  freight, 

»                          ■ 

no 

Damage  incident  to  jettison, 

I                         • 

116 

Sacrifices  by  voluntary  stranding, 

>35»  »36 

efforts  to  float  a  stranded  ship. 

146-147 

scuttling,  etc.,  to  put  out  a  fire, 

160-161 

defence  against  enemies,    . 

168-169 

cutting  away  spars,  etc..     . 

184 

slipping  anchor  and  chain, 

197-198 

carrying  press  of  sail, 

206 

forced  discharge  of  cargo, 

222-234 

burning  cargo  for  fuel, 

nz 

Expense  of  a  port  of  refuge. 

25a-«53 

discharging,    storing  and  reloading   cargo 

there,  284 

wages  and  provisions. 

3 « 2-323 

temporary  repairs,  etc. , 

-       350 

raising  funds, 

362 

ransom, 

■                         1 

•       Z7^ 

salvage. 

• 

408-410 

The  adjustment, 

• 

443-445 

contribution. 

•                         1 

497-499 

Contributory  value  of  vessel, 

■                         • 

.       528 

of  freight, 

•                         ■ 

548-549 

cargo, 

■ 

5^ 

other  interests. 

« 

.       588 

ENSIGNS— 

Of  ves.sel  subject  to  rule  of  thirds. 

469 

ENTERING  PORT  OF  REFUGE— 

Expenses  of,      .                                                231 

9-245,  243-277 

Causes  of,  239,  241,  231,  ZS3^  236-238,  263,  2 

}64,26g. 

273 y  276, 326 
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EQUALriT— 

Of  danger  and  of  loss,  ....  9 

EQUITY— 

General  average  a  rule  of,  .  20,  27 

ESTIMATES— 

Of  loss  as  a  ba.sis  for  contribution,  .  .       476 

EXCHANGE— 

Cost  of,  in  raising  funds,  .  .  -357 

Bills  of,  do  not  contribute,        ....       580 

EXPECTATION— 

Sacrifices  in  expectation  of  peril  may  occasion  contri- 
bution, 6,  JO 

EXPENDITURES— 

To  be  contributed  for  although  nothing  be  saved,    12, 

29^  JO,  J4y  40, 57 y  ^5»  521 
corUray  ji,  32,  jj,  44,  jj,  57,  60,  <5j,  68,  70 

Paid  by  bottomry  or  respondentia,  only  due  if  bond  is 

payable,  12 
Contribution  for,  how  adjusted,  424,  522 

EXPENSES—  .....  239-421 

At  a  port  of  refuge,        ....  239-368 

of  entrance  and  departure,  339'"245,  245-27 f 

pilotage,  240,  246-251,  253,  256,  257,  25Qy  263, 

266,     268-271  y     275,     276,     2p2y    417 

towage,    240,  246-249,  251,  259,  263,  264,  266- 

26Sy  269,  275,  276 
tonnage  dues,  .240,  246 y  24^ 

warps,  tackle,  etc.,  getting  in,     .  250,417 

steam -tugs  or  tow-boats,  .  337,  417 

health   or   quarantine   dues,  240,  244,  246,  249, 

250,  257,  266,  270,  276 
docking,  240,  246,  267,  269 

anchorage,  ....  257,  295 

wharfage,  240,  246,  247, 249,  250,  263,  266,  268, 

269,  276,  282,  313 
surveys,  240,  243,  246,  247,  257,  264,  267-270,  281,  408 
notaries,  .....       243 
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EXPENSES—;  Continued, ) 

At  a  port  of  refuge,  {continued,) 

of  protest,    .  243,  247,  24g,  233^  263,  264,  270,  396 

consular  charges,  .    240,  246,  23^^  ^^^f  ^70^  272 

breaking  out  cargo  to  discharge,  247^  237^  278,  280^  313 
lighters  to  discharge  cargo,  -278,  280^  281 

store  cargo,    ....       232 
discharging,  storing  and    reloading   cargo,  240, 
247,  24^,  251,  25S-2S7,  239-263,  266,  267, 

278,  279,  280 -293,  313,  408,  412 
from  on  deck,  279,  280,  282,  284, 

283,     287,     289,     2ply     292,     389 

when  required  because  of  condition 

of  cargo,  23I9  279,2<?o,  283,  286,  288-292 
transporting  from  ship  to  store,  231^  281,  282, 

283,  3^h  408 
hulk  hire,  232,  276,  2^8,330 

warehouse  rent,   .         240,  249,  231,  2769  278,  283-293 
handling  cargo  while  in  store,  278,  281, 284,-286, 

289-293 
labor  storing,  240,  249,  23/,  236,  237,  239,  261- 

263,  266,  270,  276,  278,  279,  280-293,  313,  408 
fire  insurance  on  cargo  in  store,  278,  280-293,  408 

watchman         **     '*  *'  244,  266,  278,  282 

agency  oV  custody  commission,  246,  247,  249, 

232,  237,  260,  267,  268,  272,  276,  278,  280-293 
repair,  or  replacement  of  packages,  214,  219-230, 

267,  269,  278,  280,  281,  284,  283,  287-292,  408 
tarpaulins,  .  .278,  282 

stowing   in    ship,   247,  249,  267,  268,  278,  280, 

282,  283,  288,  292 
truck  hire,  '       Z^Z 


advertising, 
discharging  ballast, 
boat  hire, 
cab  hire,     . 
clearance  outward, 


360 

267 

246,  230,  264,  268,  280 

264 
266 


replacing  crew,   .         245,  246,  247,  264,  268, 269,  273 
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EXPENSES— (  Continued. ) 

At  a  port  of  refuge,  ( continued. ) 

of  custom  house  charges,     243,  246 ^  248,  2^0^  257, 

2^5-^,  266,  280j  282 
towing  to  and  from  dock,  .  .  26J 

hire  of  pumps,    .  244,  261^  26j,  313,  41/ 

extra  men  to  pump,  240,  244,  245,  261,  26J,  313 

care  of  passengers,  .  •  .  .  239 

wages  and  provisions  of  ship's  company,  26,  145, 
245,  247 f  24py  2SI.,  237,  2s8,  260,  266,  270, 

27 4y  276 y  294-316,  j/7-3jd 
master   and   crew    boarding  on  shore,  266,  316, 

j/7,  j20y  326,  332y  334, 33J 
divers   repairing  vessel  to  avoid   expense  of  dis- 
charge, etc.,  243,  337-348,  J^<^-J5^ 
forwarding  cargo  by  another  vessel,  for  same  pur- 
pose, 337,  345  y  34^-356,  4^7 
procuring  funds,  237,  357-359,  3^0-368,  482,  49^-5^0 
coal  to  work  auxiliiary  screw,.  .      331 

temporary  repairs,  .  337-348»  34^-356 

telegrams,  244,  246y  230,  263,  264,  266,  272,360 

legal  advice,        .  .  .  248,  237 

light  dues,  .  248-230,  266,  270 

particular  average  repairs  when  at  excessive  cost 

2J0,  27/,  338, 349, 330,  331, 353-356 
when  voyage  is  ended  there,  241,  242,  244,  232, 

260,  264,  273,  282 
after  vessel  and  cargo  are  separated,        .  .       313 

substituted,  337-343,  j-^<?-jJ<J 

At  a  port  of  loading  by  a  accident  when  about  to  sail, 

^65>  302>  3^^-334 
In  consequence  of  blockade,  .  .  263,  272 

declaration  of  war,    .  266 

embargo,  263,  296,   309,  319-321, 

327 f  33^ y  335 
of  engaging  in  prohibited  trade,  263 

Included  under  contract  of  affreightment  not  entitled  to 

contribution,  18,  19,  410 
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EXPENSES—  Continued. ) 

Of  master  to  home  port  to  ironsult  owners,    244,  248^  266,  403 
taking  ship  from  one  port  of  refuge  to  another  to  re- 
pair, 245.  299,  300,  341 
towing  from  port  of  refuge  to  destination,    .  .      jjo 

forwarding  cargo  in  case  of  shipwreck,  349*  JS^f  354 

as  reducing  contribution  for  freight, 

487.  54a 
floating  vessel,  121,  260,  378-403,  404-421  y  ^^6 

caring  for  passengers  injured   in   service  of  vessel, 

168,  !&),  172,  173 

seamen,    wounded   or   killed  in   defence 

against  enemies,  166,  167-173 

hostages,  ....       372 

ship's  agent's  services  in  case  of  tiisaster,      .  410,  414 

procuring  release  of  ship  and  cargo  under  capture, 

369*  370-377 
bribery,         ......       374 

convoy,  -378 

replacing  sacrificed  anchors,  .196 

picking  up  anchor  slipped,  /p«p 

hiring  anchors  or  chains  to  replace  those  lost,  196,  417 

ransom,  jdg  171,  i72y  369-370, 370-377 

salvage,  378-403,  403^4^^*  S^^ 

cutting  a  passage  through  ice,  .       264 

erecting  jury  masts,  -378 

land  transportation,  ..  .  389,  399 

an  ex  parte  adjustment  not  chargeable  in  admiralty 

suit,  unless  results  of  same  were  used  by  commissioner,  425 
salvage  suit,  ....  243,  379 

saving  specie,  ....  389,  419 

procuring  valuations  for  contribution,  .  .       233 

escaping  damage  by  ice,  233^  26Q 

EXPOSURE— 

Without  intent  to  sacrifice,  if  damage  results,  entitles 

to  contribution,  3,  5,  129,  130 
EX'l  RA  HANDS— 

Hire  of,  ....  .  261,  263 
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EXTRAORDINARY  EXPENSES— (5^^  Expenses. ^ 

EXTRA  SERVICES— 

Of  pilot  when  general  average, 

EXTRA  WAGES— 

Paid  by  charterer  during  embargo, 

EVENTUAL  SAFETY— 

Contribution  in  event  of,        .  . 


769 

Page. 

380 
296 


FAITH— 

Master  must  exercise  good,        ....  5 

FAULT— 

On  part  of  claimant  destroys  right    to  contribution,  4, 

15,  -//,  44,  48,  54,  57,  64,  70-73 >  H^ 
Though  cause  of  loss,  does  not  destroy  claim  of  inno- 
cent suflferer,  16 

FEARS— 

A  sacrifice   prompted  by  foolish  fears,  not  a  general 

average  act,  5,  jp,  46,  51 

in  fear  of  peril,  entitle  to  contribution,  6 

contra^ 

FIGHT— 

Damage  in,        .  . 

FINLAND— 

Legislation  and  practice  ot            .             .  .             .      xiv. 

General  principles,        ....  43''44 

Jettison  from  under  deck,  -79 

on  deck,  .98 

of  freight,  .110 

Damage  incident  to  jettison,     .  .116 

Sacrifices  by  voluntary  stranding,  .136 

efforts  to  float  a  stranded  ship,  .147 

scuttling,  etc.,  to  put  out  a  fire,  .                    162 

defence  against  enemies,    .  .169 

cutting  away  spars,  etc.,    .  .185 

slipping  anchor  and  chain,  198 

forced  discharge  of  cargo,  .223 


5^ 
32,  166,  167-173 
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Ptigf. 

FINLAND— :  G?/i//«i/^//. ) 

Expenses  of  a  port  of  refuge,      ....       z^^ 
discharging,  storii'g  antl    reloading    cargo 

there,  283 
wages  and  provisions,  .  -       Z^Z 


362 

•  373 
411 

445-446 

499-501 

•  528 

•  570 
588-589 


raising  funds, 
ransom, 
salvage, 
The  adjustment, 

contribution, 
(.Contributory  value  of  vessel, 
of  freight, 
cargo, 
other  interests, 

KIRE— 

Sacrifices  to  extinguish,   on   shiplx>ard,  121,  IJ4,  ij6^ 

154-159,  139- j6s.  4S2 
I^oss  of  cargo,  in  store  at  a  j)ort  of  refuge  by,    14,  215, 

217,  2/^2JO,  2Sf-2gj 
Premium  of  insurance  against,  on  goods  in  store  there, 

278,  2S0,  28 1,  284,  283,  267- 2pj,  408 
Damage  to  prevent  spread  of.  in  a  ix»rt  or  roadstead,  /jp 

Jettison  of  goods  on,  75,  80,  113,  155,  157,  159,  482 

Water  damage  to  goods  on,  75,  154,  157,  13(^/63^  483 

FISHERMEN— 

Shares  in  catch  to  contribute,    .  .  .  .582 

FLAG— 

The  law  of  and  its  effttt  upon  the  adjustment,  xii,  xxii. 

FLOATING  SHIP— 

Expenses  of,      .  .121,  2(5o,  378-403^  404r-42i 

Damage  or  loss  in,      23,  75,  144,  143-133^  213-218,  219-230 
FORCED  DISCHARGE— 

Damage  by,  14,  75,  213-218,    219-230,  240,  236,  269, 

272,  280,  284 f  288 y  29 J,  292 
FORCE  MAJOR— 

Separation  of  community  of  interest  by,  390 

FORCING  sails- 
Loss  or  damage  by,  23,  144,  203,  20>-2/2 
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FORWARDING  CAR(;()  — 

Expenses  of,       .  .  .  .        ^^ 

Dntv  of  master  to  attend  to, 

FORWARDING  EXFENSP:S— 

As  reducing  contributory  value  of  freight, 

FOUL  anchor- 
Loss  by  sbpping, 

FRANCE— 

Legislation  and  practice  of, 

Law  of,  as  to  port  of  refuge  exi)enses, 
General  principles, 
Jettison  from  under  dtck, 

on  deck, 
of  freight, 
Damage  incident  to  jettison, 
Sacrifices  by  voluntary  stranding, 

efforts  to  float  a  stranded  ship, 
scuttling,  etc.,  to  put  out  a  fire, 
defence  against  enemies,    . 
cutting  away  spars,  etc.,     . 
slipping  anchor  and  chain, 
carrying  |)ress  of  sail, 
forced  discharge  of  cargo, 
burning  cargo  for  fuel, 
Expense  of  a  port  of  refuge, 

discharging,  storing  and  reloading 
wages  and  provisions, 
temporary  rej)airs,  etc., 
raising  funds, 
ransom, 
salvage, 
The  adjustment, 

contribution. 
Contributory  value  of  vessel,     . 
of  freight, 
cargo, 
other  interests, 

*'ProJ€t  de  Code''  oU     • 


Page. 

7»  3 4^-35^  y  4' 7 
.  381,  382,  400 

487,  542 
^95»  f 97-200 

xiv. 
20 

•  45-50 

79 
98- 1 00 

no 

II6-II7 

147-148 

162-163 
169-170 

185-187 

198-199 
207-209 
223-226 

234 
253-263 

argo,  285-286 
323-326 

35 '-352 

•  363 

373-374 
411-415 

446-448 

501-506 

528-530 
550-55* 
570-572 

589-590 
60s 
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FREIGHT— 

Made  good,  contributes  in  full,  .  .  .28 

or  in  part,        .  .  .28 

Loss  by  jettison,  .  75 »  ^09,  iog-112^  486 

voluntary  stranding.     ....       487 
on  jettisoned  cargo,  reduced  by  earnings  on  new 

shipments,  488,  543 
deck  cargo,  .....  1/2 
cargo  shut  out  at  a  port   of  refuge,   246,    264, 

268 J  2S2,  28J,  2&6,  28Q 
by  sale  of  cargo  for  funds,  .  .  //o,  j6j 

through  condemation  of  vessel,  to  what  extent,  if 

at  all,  entitled  to  contribution,  478 
Paid  to  forward  cargo  from  a  port  of  refuge,     .  345,  402 

Extra,  how  apportioned,  ....       402 

When  ^wt  pro  rata,       no,  J4g,  362,  436,  542.  544»  5-^^,  553 
Special  charges  on,  .         279,  2849  ji8,  326,  399,  400 

how  apportioned,      .  .  .       402 

Liability  of,  to  special  charges  on  charterer's  interest,  .       2^2 
Contribution  for,  reduced  by  forwarding  expenses,      487,  542 

when  absolutely  prepaid,        .  .       488 

Paid  in  advance  may  be  recovered  unless  stipulated  to 

the  contrary,  538 
Advanced  in  accordance  with  the  terms  of  a  charter, 

held  absolutely  prepaid,  538,  540 
Earnings  of,  on  outward  voyage,  made  dependent  upon 

completion  of  homeward  voyage,  536 

Contributory  value  of,  when  based  upon  net  earnings  of 

the  voyage,  523,  534 

two-thirds  of  the 

gross  freight,  534 

one-half  of   the 

gross  freight,  534 

upon  freight  list,       543 

on  cargo  carried    as  a  privilege 

under  a  charter,  539 

when  reduced  by  perils  of  the  sea 

or  by  expenses  to  forward  cargo, 

etc.,  487*  542 
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FREIGHT— (  Continued. ) 

Contributory  value  of,  how  ascertained  when  vessel  and 

cargo  under  common  ownership,  543 

the  voyage 
is  broken  up,  542,  543,  5^5 
profits  under  freight  charter,       544,  §44 
when  ship  in  l)allast,        .  53^,5^^ 

under    charter,    535, 

539.  545-546 
on  round  voyages,    535,5^(5 
prepaid    absolutely,     535, 

539»  545y  546 
advanced,  53^-540,5^5,  J^tf 

made  good  in  average,       a 8,  489 
charterer's  interest  in,  535,  538- 

540,  544,  545-546 
Liability  for,  may  be  extinguished  by  payment  of  salvage,    542 

FUEL— 

Cargo  or  vessel's  material  burnt  for,      .  "231,  2j2^2j8 

Consumption  of,  to  force  stranded  ship  afloat,       144,  145-133 
Purchase  of,  for  that  purpose,  .  .  .       152 

to  work  an  auxilliary  screw,  .  jj/ 

Consumption  of,  while  seeking  a  port  of  refuge,  243, 

246,  247,  2jO^  2S2y  26jy  266,  268y  26g^ 

^7^*275 
to  escape  a  lee  shore,     »  .         205,  210 

Harborage  from  want  of  .  *  .  .       239 

FUNDS— 

Cost  of,       .  .         2J7,  357-359>J<^^J^<?,  482,  491-520 

FUNERAL— 

Expenses,  of  crew  killed  in  service  of  vessel,  etc,  166, 161-17 j 

GALES— 

Harborage  because  of,  *       239,  251^  253^  264^  26g^  270 

GENERAL  AVERAGE— 

Defined,  .  ,  .1,2,  29-7^ 
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2 
2.  41 

2 
2 

27 
20,  27 

76,  429-433*  •i^V.f 

60J 


1-28,  2$h-7J 


(HCNKRAl.  AVKRA(;K--(  Continued. ) 

The  phrase  siis<'e|)til)le  of  three  applicutions. 
Vet 

Loss,      .... 
Contribiilion,    . 

basis  of, 
.A  rule  ofeciuity, 
J-ien  for,  reciprocal. 
Congress, 

Damages,  \^see  Damages. ) 
KxiXMises,  Kser  Expenses.) 
Losses,  {see  Loss. ) 
Statement  of,  (see  Aiijusimcni. ) 

GKNKRAL  CONTRIBUTION— 

What  is,  .  .  . 

GENERAL  PRINCIPLES—. 

{ See  Principles. ) 

GERMANY— 

Legislation  and  practice  ot 
General  principles, 
Jettison  from  under  deck, 

on  deck, 
of  freight, 
Damage  incident  to  jettison, 
*     Sacrifices  by  voluntary  stranding, 

efforts  to  float  a  strandetl  shij), 
scuttling,  etc.,  to  put  out  a  fire, 
defence  against  enemies,    . 
cutting  away  spars,  etc., 
slipping  anchor  and  chain, 
carrying  press  of  sail, 
forced  discharge  of  cargo, 
burnipg  cargo  for  fuel, 
Ex'penses  of  a  port  of  refuge, 

discharging,  storing  and    reloading  cargo 

there,  286-287 
wages  and  provisions,  326-227 

temporary  repairs,  etc  ,      .  35^^353 
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50-54 

80 

100-102 

I II 

I 17-118 

«39 
148-150 

163 

170 

187-188 

199-200 

209-210 

226 

234-235 
263-266 


INDKX. 


775 


GERMANY— ( ContinueiL ) 

Kxpenses  of  raising  funds, 
ransom, 
salvage, 
The  adjustment, 

contribution, 
Contributory  value  of  vessel, 
of  freight, 
(argo, 

other  interests, 
Remarks  upon  law  and  practit  e  of, 

( i  O  L I ) — :  See  Specie. ) 

GOO!)  FAITH— 

Master  must  act  in, 

GOODS— v^^-^'  Car^^o.). 

GOVERNMENT  PROPERTY— 
Not  exempt  from  contribution, 

GRATUITIES— 

Tacrew,  »  .  .  . 

custom-house  officers, 
GREECE— 

Legislation  of,  ... 

GROSS  AVERAGE— .SVr  General  Average,) 


Page. 
363-364 

374 

415 
449-452 
506-508 

•  530 
552-553 
572-574 
591-592 

640 


.     581 

167,  373 
280 

xvii. 


HANDLING  CARGO— 

Damage  by,  at  a  port  of  distress,  .         214-218,  21^-230 

Expenses  of,  2^7,  278,  280^  281,  284-286,  28^2^3,  313 

HANDS— 

Hire  of,  extra,  ,  .  .        244,  26/y  263,  313 

HARBOR  DUES— 

Cost  of  at  a  port  of  refuge,        240,  244,  246-231,  233, 

237,  266,  268-270,  276 

HAWSERS— 

Cut  away  or  slipped,  41,  75,  127,  128,  195,  1Q6-202 

Jettisoned  from  deck,    .  .  .  92,  pj,  ^4,  g6 

Destroyed  in  towing  vessel  off  the  ground,      •  .  .       14J 
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HAWSERS— ( Continued. ) 

Used  for  purposes  for  which   they  were  not   intended, 

179,  18 1-/^4,  348,  35 4^  356 

HAYTI— 

Legishition  of,  .....      xvii. 

HEALTH— 

Jettison  of  cargo  detrimental  to,  .  *  ^S*  7^ 

HEALTH  DUES— 

In  a  port  of  distress,  240,  244,  246,  24^,  250^  257,  266^ 

270,  276 
HELP- 

Hire  of  extra,  to  pump,  etc.,     .  .        244,  26jy  263,  313 

HIRE— 

Of  anchors,        .....  196,^7 

chains,  .  «  .  .  .196 

hulks  at  a  port  of  refuge,      .  .       252,  276,  278,  jja 

men  to  pump  vessel,  .    240,  244,  245,  261^  263^  313 

breaking   out  cargo  to  discharge  at  a  port  of 

refuge,  247,  237 ^  278,  280,  313 
warps  and  tackle,  getting  into  a  port  of  refuge,  230,  417 
steam  pum])s  or  tow-boats,  244,  261  y  26^,  313,  337,  417 
boats,  at  a  port  of  refuge,  246,  230^  264,  268,  280 


cabs,          •*•*,, 

264 

HOLLAND— 

Legislation  and  practice  of. 

.     xvii. 

General  principles  of,    . 

•  55-59 

Jettison  from  under  deck, 

.    80-81 

on  deck. 

102-103 

/      of  freight, 

III 

Damage  incident  to  jettison,     . 

118 

Sacrifices  by  voluntary  stranding, 

139-140 

efforts  to  float  a  stranded  ship. 

.       150 

scuttling,  etc.,  to  put  out  a  fire. 

.       163 

defence  against  enemies,    . 

170-171 

cutting  away  spars,  etc.,    . 

189 

slipping  anchor  and  chain, 

200 

•  carrying  press  of  sail. 

210 
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HOLLAND— ( ConHnueiL ) 

Sacrificed  by  forced  discharge  of  cargo,  .  22i 

burning  cargo  for  fuel, 
Expenses  of  a  port  of  refuge,      .  .  .  26( 

discharging,  storing  and   reloading  cargo 

there,  28; 
wages  and  provisions,  .  32^ 

temporary  repairs,  etc., 
raising  funds,  .  .  36^: 

ransom,      ..... 
salvage,      ..... 
The  adjustment,  .  .  .  45  a 

contribution,  .  .  .  .  50^ 

Contributory  value  of  vessel,     .... 
of  freight,  ....  55;] 

cargo,  ..... 

other  interests,  .... 

HOSPITAL  CHARGES—  ' 

.\t  a  port  of  refuge,       ....  24C1 

HOSTAGES— 

Pay  and  expenses  of,     . 

HOUSE  ON  DECK— 

Jettison  from,  ^^^  ZZ,  90,  pj,  pj^/,  pp,  /o/,  /o.^ 

HULK  HIRE— 

Cost  of,  at  a  port  of  refuge,  .       2^2^  276,  27^ 

HURTS— 

Of  crew  during  a  combat,  .  .  .    i66, /(5; 

HUMAN  LIFE— 

Peril  of,  not  a  necessary  ingredient,  in  the  justificatjon 

of  a  sacrifice 

Not  the  subject  of  contribution. 

Saving  of,  may  increase  salvors'  comp>en$ation  37( 

HYPOTHECATION— (5^^  Bottomry,) 

ICE— 

Detention  by,  at  a  port  of  refuge,     314,  ^/<?,  3igjj2i, 

325-328, 330, 33 

References  to  United  States  in  roman,  to  Foreign  tM  iia/ic. 


778  INDEX. 

K.'K — (  Continued. ) 

Ex|)cnses  to  escai>c  damage  In,  .  .   ^jj,  26^,  J26 

of  cutting  a  passage  through,  ,  264 

IMMEDIATE— 

And  neressary  t  onscfiuentts,  13,  J2,jS\  jg,  43,  49^5^^ 

53^  5^^  ^'^  ^J*  ^9^  462-464 
IMMINENT— 

Danger  mu>t  l>e,  to  justify  a  sacrifi(  e,      2,  5<  6,  jo,  ji^ 

33^  3Sf  42 ^  45^  52,  55^59^  ^3^  ^7*  7<' 
IMPENDING— 

Danger  must  he,  2,  3,  6,  jj,  jj,  42,  30.  53,  j^,  67.  70 

IMPLEMENTS— 

Of  the  ship  damaged,    23,  144,  2 45-^53 y  »79'  1^1-194* 

34S,  354^  35^ 

IMPROPER  anchorage- 
Loss  in  consequent  e  of,  ,  .        196,  ig7^  igg^  200 

INDEMNITY— 

The  basis  of  contribution,  .  ,  ,  .        475 

INEVITABLE— 

Danger  must  be  apparently,         2,  5,  6,  jj,  jj.  42,  S5^  59-  ^'7 
INHERENT  VICE— ^.SV^-  Vice  Frofre.) 

INJUDICIOUS  SACRIFICES— 

May  be  subject  to  contribution,  ,  .  .16 

INJURY—      ' 

To  crew  during  an  engagement  with  an  enemy,  etc,,     167-173 

{and  see  also  DatHages. ) 

INNOCENT  SUFFERER— 

May  be  entitled  to  contribution   though  sacrifice  arise 

through  fault  or  neglect,  16 

1NSUR.\NCE— 

Cost  of  advances,  ,  .  ,  ,  j6o-j6S 

cargo  in  store  at  port  of  refuge,     278,  280,  281  ^ 

284,  283,  287-293,  408 
Effect  of  *'  '*  i^         a  ,  ,       242 

Premium  for^  whether  to  be   deducted  in  ascertaining 

contributory  value  of  cargo,  366^  37  2-37  J 
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INTENTION— 

To  destroy  or  injure,  not  necessary  to  right  of  contribu- 
tion, 4,  5 
INTENTIONAL— 

The  act  must  be,      2,  4,  2p,  jo.  33,  42,  45,  55,  jp,  63, 

67 f  70 y  I30»  303 
INTENTIONAL  STRANDING— (5^^  Voluntary  Stranding.) 

INTEREST— 

Common,  ....       Z*  9*  33*  4^ y  So,  55 

Contribution  by  a  single,  25,  j/,  jj,  41,  4^,49^53*  5^> 

62,  64,  67,  6g,  70,  72 

Marine,  .  .  -?J7.' 357-359.  J^^J<^<^ 

Allowed  on  disbursements,     360,  jdo,  363-366,  429,  435-461 


Not  on  sacrifices,  .... 

contra  in  case  of  the  "Mary,** 
I  X)ss  of,  by  delay  at  a  port  of  refuge, 
Contributory,  (see  Contributory  Interests,^ 
Community  of,  {see  Community  of  Interests,) 

INTERMEDIATE  ?OKY—\,See  Port  0/ J^efugeS) 

INTERNATIONAL  GENERAL  AVERAGE— 
York -An  twerp  Rules  of,  .  .  . 

INVOICE  VALUE— 

Of  cargo,  when  taken  as  a  basis  for  (ontribution, 

IRON  VESSEL— 

Subject  to  application  of  rule  of  thirds, 

IRON  WORK— 

Deduction  of ''new  for  old"  on, 

ITALY— 

Legislation  and  practice  of. 
General  principles, 
Jettison  from  under  deck, 

on  deck, 
of  freight. 
Damage  incident  to  jettison,     .    . 
Sacrifices  by  voluntary  stranding, 

efforts  to  float  a  stranded  ship^ 


486 

360 

216,  242,  245 


602 

•       563 

47o»  49^ 
469 

.    xviii. 

59-^2 
81 

103-10^. 

I II 

118 

140-141 

150-151 
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r  r  A  L  Y —  Continued. ) 

Sacrifices  by  scuttling,  etc.,  to  put  out  a  fire, 
defence  against  enemies, 
cutting  away  spars,  etc., 
slipping  anchor  and  chain 
carrying  press  of  sail, 
forced  discharge  of  cargo, 
burning  cargo  for  fuel, 
Kxpenses  of  a  port  of  refuge, 

discharging,  storing  and 
wages  and  provisions, 
temporary  repairs,  etc., 
raising  funds,  • 
ransom, 
salvage. 
The  adjustment, 

contribution, 
(Contributory  value  of  vessel,     . 
of  freight, 
cargo, 

other  interests. 
Addenda  regarding  law  of, 

J  ACTUS— 

Meaning  and  application  of, 

JETTISON—     . 
Defined, 

And  its  consequences. 
To  save  lives  of  those  not  on  board  vessel  no  ground  for 

contribution,  6,  jg 
Master  responsible  for,   of  deck  cargo  carried  without 

consent,  p<?,  /oj,  103-108 
From  ignorance  or  want  of  care,  .  .  .16 

Contribution  for  denied  on  the  Lakes,  .         74 

Afterward,  by  Act  of  Congress,  extended  to,    .  74 

Order  to  be  observed  in,  .  77^79^  <^^>  '04,  108 

Lien  for  loss  by,  secondary  to  that  for  salvage,  9 

Must  peril  be  avoided  to  occasion  contribution  for,     3, 

7-9,  II,  12,  29-73,  433.  52" 


164 
171 
I 89-19 I 
200 
210 
227 
236-237 
267-268 
reloading  cargo,      289 

328-329 
353-354 

•  365 

•  375 
416-417 

453-454 
509-512 

•  531 

554-555 

574-575 

593 
728 

124 

74 
74-120 
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J  ETTISON— (  Continued. ) 

Must  probable  subsequent  damage   be  considered  in  al 

lowing  for,  481 »  ^ 
there  l)e  a  selection  for,    . 
In  consequence  of  unseaworthiness, 
To  be  contributed  for  only  when  something  is  finall; 

saved,  12, 
prevent  shipwreck, 
avoid  capture. 
Of  goods  detrimental  to  health, 
without  value, 

barratrously  placed  on  deck, 
under  deck,    .  .  .  .74 

on  fire,  lS^8o,  113,  155,  157,  i 

because  of  vice  propre^         75,  7^,  7<?,  7p,  <?/, 
when  the  cause  of  danger,  7^,  80^  v 

put  into  boats,  .  .  pd,  p<$^,  i 

improperly  stowed, 

stowed  on  deck,  .  .       76,  83,  pj- ' 

in  a  deck  house,         83,  90,  j>j,  gs-g, 

permanent  do.,  %^,  88,  95-97,  p^ 

lOIy    J 

temporary  do. ,  83,  88,  pj,  97,  pp 

under  a  poop  deck,  89,  p7,  pp,  loi,  j 
in  the  ship's  boats,  pd,  98,  j 

deck  cargo  paying  full  freight, 

reduced  freight, 
carried  under  a   "clean"  bill  of  lading 

88,  90,  94,  98,  . 
in  coasting  voyages,   94^  96,  96 

lOOy    lOJy    . 

accordance  with   a    usage   ( 
trade,  89,  9J,  94-9^,  9i 

contrary  to  usage  of  trade,   8^ 

91,  98, 
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JEl^l  SO  N— ( Continued. ) 

Of  deck  cargo  carried  by  consent  of  shipper,     .  p/,  loj 

as  carried  on  the  '* Lakes,*'         .  89 

freight,         .  .  .  75,  109,  10^112^  486 

shipstores,  .  .  .92,  ^j-ioo 

hawsers,  chains,  water  casks,  etc.,  92,  pj-/07,  ig^^ig6-202 
masts,  spars,  rigging,  etc.,  .  .  .         pp 

wreck,  .  .  13,  pj,  lOOy  157,  174,  i75»  ^1^ 

178 
50,  p5,  100,  105,  180,  i8i-ig4,  202 

87 
178 


articles  adrift, 

boats, 

animals, 

blubber, 

crew's  effects. 
Consultation  as  to^ 
Damage  incident  lo, 


«3»  30-73 
i3>  »i3t  i^S-^20 


Cargo  recovered  after,  belongs  to  original  owner,  .       4^ 

Basis  of  contribution  for,  .  27,  479-486, 4^1-^20 

JEWELS— 

To  contribute,  ....  j86,  S93 

JOINT  BENEFIT— 

Theory  of,  etc.,  .  .         3,  21,  267 

Conferred,   or  intended   to  be  conferred,  the  basis  of 

claim  for  contribution,  389 

JUDGMENT— 

Of  master  usually  accepted  as  final,  .  .    6,  41 

contfUy         ......        jp 

JURISDICTION— 

Of  Admiralty  Court  in  matters  of  general  average,  423- 

426,  430,  431 

JURY-MASTS— 

Cost  of,  .  .  .  .  .  .       378 

Sacrifice  to  erect,  ....    180,  182-1^ 

LAND  TRANSPORTATION— 

Cost  of,  .....  389,  399 

LANDING  CARGO— 

Damage  by,  to  float  a  stranded  ship,     .  .    213,  2i^2jo 
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LANDING  CARGO— ( Continued, ) 

Expenses  of,  at  a  port  of,  distress,   240,  247-276,   278- 

279,  280-293,  389,  408 y  412 
As  severing  community  of  interest,  6,  7p,  79,  25"/,  280, 

284,  378-403,  404-42' 
LARCENY— 

Of  cargo  at  a  port  of  refuge,    14,  215,  217,  21^230,  281-293 
LAW— 


Maritime,  extended  to  1 

:he  l^akt 

^^,    ' 

» 

74 

Argentine  Republic, 

■ 

vi. 

Austria, 

B 

■ 

vi.  728 

Belgium, 

• 

• 

vii.  635 

Bolivia, 

• 

• 

• « ■ 

Vlll. 

Brazil, 

• 

• 

■  •  ■ 

vin. 

Canada, 

• 

• 

•  •  • 

VJll. 

Chili, 

• 

• 

Vlll. 

Cuba, 

■ 

• 

ix. 

Denmark, 

• 

« 

.    ix. 

Ecuador, 

• 

• 

xH. 

Egypt, 

• 

• 

xii.  621 

England, 

• 

• 

•  •  • 

Xlll 

Finland, 

■ 

i 

1 

xiv. 

France, 

• 

■ 

xiv. 

Germany, 

• 

■ 

xvi.  640 

Greece, 

• 

« 

xvii. 

Hayti, 

• 

• 

XV  ii. 

Holland, 

• 

• 

xvii. 

Italy, 

1                                                           1 

k 

xviii.  728 

Malta, 

« 

« 

xviii. 

Mexico, 

1 

1                                           \ 

xviii.  609 

Norway, 

• 

% 

% 

xix. 

Peru, 

■ 

% 

XX. 

Portugal, 

i 

1 

XX. 

Russia, 

% 

• 

xxi.  729 

Spain, 

• 

■ 

xxi.  663 

Sweden. 

• 

• 

xxii. 

Turkey, 

• 

• 

xxii. 

U.  S.  of  Colombia, 

• 

• 

xxiii. 
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Pagt. 

LAW — {^Continued. ) 

Uruguay,  .....  xxiii. 

Venezuela,         .....  xxiii. 

VVallachia,         .....  xxiii. 

LAYS— 

Of  fishermen  in  catch  to  contribute,      .  .  .       583 

leak- 
Loss  or  damage  to  sails  used  to  stop,         .  .  144,  211 

LEAKAGE— 

Usual  leakage  to  be  deducted  in  allowing  for  sacrifices,  486,  jy/ 
LEGAL  ADVICE— 

Cost  of,  at  a  port  of  refuge,  .  .  .         248 j  2^7 

LENDER  UNDER  BOTFOMRY— 

Whether  liable  to  contribute  to  general  average,    5^3tS^^S97 
LIABILITY— 

For  contribution  toward  sacrifices,  may  be  extinguished 

by  payment  of  salvage,  176,  475 
payment  of  freight,  may  be  satisfied  by  payment 

of  salvage,  543 
Of  shipowner  for  act  of  master  or  crew,  .  .  jOy66 

may  be  satisfied  by  abandonment  of  vessel 

and  freight,  jo,  34,  62,  66,  437, 5// 

for  loss  of  goods  carried  on  deck,  83-93, 93-^08 

custodian  of  cargo  discharged  at  a  port  of  refuge,  218 

UEN— 

Nature  ot,  .  .  .  .         429-4331  434-4^^ 

For  salvage  has  priority  over  claim  for  jettison,  .  9 

general  average  reciprocal,  .  76, 429-433, 443 

contribution,  .  .  429-433,  434-461 

formerly  given  by  U.  S.  Statutes,        .       431 

Of  owner  of  goods  sold  for  funds,       -  .     358,  359,  485 

Extent  of  under  a  charter,         ....       432 

LIFE— 

Peril  of,  not  a  necessary  ingredient  in  the  justification 

of  a  sacrifice,  3,  6 
Not  the  subject  of  contribution,  ,  .       379 

Saving  of,  may  increase  salvors'  compensation,  379,  410 
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LIFE  SALVAGE— 

Must  be  paid  by  cargo,  ....       379* 

LtG  HT  DUES— 

At  a  port  of  distress,  .        248-2^0,  266,  270" 

LIGHTENING— 

Cost  of,  the  ship,  .  »       378-403,  404-421 

LIGHTERAGE— 

Expenses  of,  to  discharge  at  a  port  of  refuge,      278,  280^  281 

when  vessel  is  ashore,  252,  260^  378-403,  404-421 
Because  the  ship  is  overloaded,  •.       22 j 

LIGHTERS— 

Damage  to  goods  put  into,        .  75,  213-218,  2i^2jo 

by,  in  floating  ship,  144,  r^»  ijo 

Hire  of,  to  store  cargo  at  a  port  of  distre.ss,  2^2 

LIGHTNING— 

Damage  or  destruction  of  ship  while  at  a  port  of  refuge  by,  218 

LIMIT  OF  LIABILITY— 

Of  vessel  owner  is  for  value  of  vessel  and   freight,  jo, 

34,  62,  66,  437,  57/ 

LLOYDS— 

Usage  of,  as  to  expenses  at  a  port  of  refuge,  25/ 

general  average,  -  '677 

LOADING— 

At  a  port  of  refuge,  {see  Re- loading.) 

LOG-BOOK— 

Entries  in,         .  .  -         77 

LOSS— 

General  average  what  is,  .  .2 

From  want  of  diligence,  .  .         16 

By  viceprapre,      15,  JO,  33, 34,  41,  43,  48, 58,  62,  66, 

73^  75 »  7^»  7<^»  7P»  «^^»  <^^»  ^^o,  155,  igi,  192,  283 
a  second  casualty,     .  .  10,  14 

barratry  or  mismanagement  of  the  master,  15,  16, 18, 

3g,  41,  66,  73,  108,  144,  248 

negligence,  ^S*  ^1*35*  43y  ^4^ 

condemnation  of  vessel  at  a  port  of  refuge,  14,  476 
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I  .OSS— (  Continued. ) 

By  anchoring  in  an   improper  or  unusual  place,    196, 

197 y  '99y  ^00 

voluntary  stVanding,  14,  121-133,  rjj-i4j,  385,  470 

crowding  sail,  .       23,  144,  203-204,  205-212 

"wear  and  tear,"     ....         4j,  50^64 

cutting  away  >^reck,  13,95,700,  157, 174,  i75»  ^7^,181-/94 

collision  with  wreck,  .  .14,  j<S,  174 

Of  market,  .216,  242,  245,  2Sj 

use  of  vessel,  ....  245,  J2j 

mterest,  by  delay  at  a  port  of  refuge,  216,  242,  245 

season,  ......       245 

sails  blown  away  when  let  go  to  righten  ship,  180,  1S2, 186 

used  to  stop  a  leak,  .  144,  21 1 

boats  being  cut  away,  jo,  pj,  /oo,  /oj,  180,  181-194^  202 

in  floating  stranded  ship,         .  146 ^  14J 

bulwarks  knocked  away,  j8j  174,  180, 181-194 

ammunition  used  in  defence  of  ship,  23,  166,  i6y-J7j 

anchors,  42,  132,  144,  145-^53*  "95>  19^202 

when  foul,     .  .  195,  197-200 

masts,  sails,  etc.,  being  cut  away,  13, 114,  174-180, 181-194 

vessel's   material  sacrificed  in  erecting  jury-masts, 

180,  182-194 
vessel  as  a  consequencie  of  a  sacrifice  of  anchors,  14,  797, 199 
by  stranding  while  entering  a  port  of  refuge, 
14,  14J,  242,  243,  246,  247,  230,  260, 

264^  267-269^  ^75,  281 
cables  sacrificed,    42,  75,  92,  p>j,  p5,  127,  128,  146^ 

179,  195,  196-202 
provisions,  when  allowed,  294-316,  317-336 

cargo  by  jettison,  .  .  74-''^^>  '5S»  39* 

being  shut  out  at  a  port  of  refuge,  218,  246^ 
264,  268,  269,  274,  27s,  282,  284, 

286,289^291 
discharged    into  lighters   to    float    a 

stranded  ship,  75,  213-218,  2i9~2jo 

at  a  port  of  refuge,  213,  218,  219-2JO 

change  of  climate  by  delay  there,       214,  216,  28J 
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Page. 

LOSS — (^  Contimted. ) 

Of  cargo  by  fire,  water  or  robbery,  while  in  store  there, 

14,  215,  217,  21^-230,  28i-2gj 
being  sold  to  raise  funds,       257,  357,  j6o- 

j68,  482,  491-320 
satisfy  a  bottomry  bond,  359, 

M^y  437-499 
given  to,  or  seized  by  captors,    369,  370-377 

water  used  to  extinguish  a  fire,        154-159, 

159-^63,  482 
bailing,  .....  <9o,  81 
pumping,  .  .  80^  81 

breakage  in  consequence  of  derangement  of 

stowage  by  jettison,  114,  113-120 
water  in  consequence  of  mast   being    cut 

away,  114,  ///,  ii8y  174,  183    . 
going  through  hatches    opened  for 

jettison,  .  13,  113,  113-120 

.  or  vessel's  material  burnt  for  fuel,  213,  232-238 

freight  by  sacrifice  of  cargo,    75,  109,  109-112^  246, 

264,  268y  282t  283,  286,  28g,  363,  478,  486,  487 

reduced  by  new  shipments,     .  .  488,  543 

animals  by  jettison,  .  .  .87 

suffocated  in  putting  out  fire,  .  .158 

efforts  to   prevent  water  going 

below,  159 
coal  consumed  in  floating  .ship,  .  145,  143-133 

making  a  port  of  refuge,        243,  246-273 
{ Sfc  also  Damage, ) 

LU(;GAGK— 

Jetti.soi)  of,         .  .  .  77-82 

Of  sailors'  or  passengers',  whether  it  contributes,  ^'^Oy 386-397 

LYING  To- 
wages and  provisions  while,  304,  318-334 

MACHINERY— 

Injured  in  forcing  vessel  afloat,  144,  143-133 
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MA  OK  GOOD— 

Amounts  made  gooci  contribute,  .  27,  522,  J25-JJJ 

MALACCA— 

Code  of,  ......         24 

MALIA  — 

Law  of,  ...  .  xviii. 

MARINE  INTERKSr— (5<'^•  Maritime  Interest.) 

MARINERS— (.^^'^  Seamcfi. ) 

MARITIME  LNTEREST- 

On  money  raised  under  bottomry,  ^J7,  357-3591  J<^c^-J^<5^ 

MARITIME  LAW— 

Application  of,  extended  to  the  Lakes,  74 

market- 
Loss  of,  by  delay  at  a  port  of  refuge,  216,  242,  245,  28J 

MASTER— 

Duty  of,  to  consult  officers  and  crew,  22,  JO-JJ', 

transship  the  cargo  by  other  vessels,  2j4,j4g, 

381,  382,  400 

procure  adjustment,  431,  432,  <^j^-^(5/ 

towards  ship  and  cargo,     .  .  •3*3 

Judgment  of,  usually  accepted,  .  .     6,  .// 

contra,  .  .  .  -39 

Mismanagement  of,        .  16,  18,  jp,^/,  66,  Jj,  144,  248 

Authority  of,  equal  to  the  emergency,  6,  18,  19,  JO9J4, 

41  y  42,  47,  S3*  ^^»  70,  72,  381,  39* 

to  sell  goods,         .  .  358,  J60-36S 

compromise  salvage  claims,       .  .       380 

Must    exercise  discretion  as  to   putting  into  a  port  of 

refuge,  5/,  241 

And  need  not  go  to  the  nearest  port,  .  241 

Duration  of  control  of,  over  goods,        .  .  .       386 

May  not  sell  goods  for  funds,  if  he  has  money  belonging 

to  ship,  358 

Or  can  raise  it  upon  security  of  ship,     .  .  .       358 

If  he  has  money  belonging  to  shippers,  not  bound  to  use  it,  358 

de^tined  to  purchase  a  return  cargo,  not 

bound  to  use  it,  j6j 

But  he  has  a  large  discretion,     ....       358 
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M  ASTER — ( Continued, ) 

If  he  has  funds  of  his  own,  his  right  to  borrow  doubtful,      ^^58 
No  right  to  sell  cargo  to  repair  ship  when  voyage  is 

\  broken  up,  358 

Act  of,  to  be  binding  must   be  judicious  and   made  in 

good  faith,  383 
Must  communicate  with  vessel  owners   before  repair,  if 

he  can  do  so  within  a  reasonable  time,   244,  426 
cargo    owner     before     raising 

money  under  bottomry,  385 
Will  be  justified  in  detaining  cargo  until  security  isgiven 

for  payment  of  contribution  due  therefrom,  431,  4J4-461 
Neglect  to  exercise  this  lien  in  favor  of  those  entitled  to 

protection  thereby,  makes  vessel  liable,  432,  44^ 
Negligence  or  barratry  of,  as  a  cause  of  sacrifice,  15,  17, 

18,  J/,  43 y  ^08,  248 

Or  his  substitute  alone  authorized  to  make  a  sacrifice,  .         j/ 

contra,  .....  42,  156 

Expenses  of  travelling,  etc.,      .  .        244,  248,  266,  403 

his  board  ashore  while  in  a  port  of  distress, 

266 y  316,  j/7,  j20y  326,  33 2, 334,  33S 
Primage  of,  as  affecting  allowance  for  wages,     .  244 

Liability  for  jettison  of  deck  cargo  if  carried  without 

consent,  (^8y  103,  10J-/08 

contribution  on  personal  property,  565,  jpo 

Wages  of,  while  proceeding  to  home  port  after  shipwreck,      403 

and  effects  of,  do  they  contribute,  581,  S^^597 

MASTS— 

Cutaway,  ,  .  .  114,  1^4-180,  181-1^4 

when  in  a  state  of  wreck,  174,  i8i-jp4 

decay,        .  ,       ipj 

m 

Consequential  loss  by  fall  of,  114,  7/7,  118 f  174,  i8j 

Carried  away  by  cutting  rigging,  etc.,  .  13 

Injured  in  forcing  ship  afloat,  .  .  .144 

Sprung  in  carrying  press  of  sail,       23,  144,  203-204,  203-212 
Cost  of  jury       ......       378 

Sacrificed  to  erect,  .  .  180,  i82'-ig4 

save,  180,  j8i-ig4 

References  to  United  States  in  roman,  to  Foreign  in  ituiic. 


790  INDEX. 

MATE— 

Consultation  with,  {see  Consultation  A 

MATERIALS— 

Of  ship  damaged  or  destroyed  in  forcing  ship  afloat, 

•23,  144,  1 45- '53 
used  for  purposes  for  which  they  were  not   in- 
tended, 23,  144,  179,  181-1^4,348,354,336 
burnt  for  fuel,  231,  232-238 

Credit  for  old  469,  4^1 -3 20 

MAXIM— 

Oi  ^Uausa proxima^''     .....         3H 

MEANS— 

Must  there  be  a  choice  of,         .  6,  4j^  1 23 

MEASURE  OF  DAMAGES— (6>^  Contribution, ) 

MELIORATION— (5/7^  ''New for  Old:') 

MERCHANDISE— (5^^  Cargo,) 

METAL  SHEATHING— 

Injured  by  collision  with  spars  cut  away,    14,  J<?,  175,  i8i-jg4 
Subject  to  rule  of  **new  for  old,"  469,  4g8,  306,  310 

MEXICO— 

Legislation  of,  .  .  .    xviii. 

Code  of,  .  609 

MISMANAGEMENT— 

Of  master,  .  .  16,  18,  jp,  41,  66,  J3,  144,  248 

MONEY— 

Paid  as  ransom,  /6g,  171,  172,  369,  370,  370-377 

Raised  by  sale  of  cargo,  237,  357-359»  J^^J<^<?»  482,  4^1-320 
bottomry,      .  237 ,  i^^^i^k),  360-368 

Contributory  value  of,  .  580, 5<?^ 5*^7 

Passage,  {.see  Passage  Money.) 

MOTIVE— 

Not  the  intention  stamps  the  act,  ...  6 

MUNITIONS  OF  WAR— 

Consumed  in  defence  against  an  enemy,  166,  167-173 

Contributory  value  of,  .  386 
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mutiny- 
As  a  cause  for  entering  a  port  of  refuge,  239 

MUTUAL  BENEFIT— 

Theory  of,     .  .  .         3,  21,  267 

NECESSARY— 

The  sacrifice  must  be,  .  .  .  .        jg 

NECESSARY  CONSEQUENCES— 

Of  a  sacrifice,  how  treated,     13,  14,  J2,  j<?,  jp,  4j,  ^9?, 

S^ySJy  5^y  61,  6jy  6g,  74-120,  174,  i79»  ^97 ^  ^99^  462-464 
NECESSITY— 

Port  of,  {^see  Port  of  Refuge, ) 

negligence- 
Loss  by,        .  15,  17,  J5,  43y  24H 
Though  cause  of  loss  does  not  destroy  claim   of  inno- 
cent sufferer,  16 
Of  master  to  secure  contribution  makes  vessel  responsi- 
ble, 432,  443 

NEW  ARTICLES— 

In  some  cases,  where  sacrificed,   not  subject  to  deduc- 
tion of  new  for  old,  468,  4gr-§2o 

**NEW  FOR  OLD' '— 

Deduction  of,  467,  4^1-^20 

when  on  first  voyage,  468,  4gi-j20 

not  always  made  from  new  articles,  468,  4^1-^20 
applicable  to  new  vessels,  468,  4gi-^2o 

not  applicable  when  vessel  never  comes  to 

owners'  hands,  469 
on  cost  of  temporary  repairs,  342,  4gS 

applied  to  repairs  paid  by  bottomry  loan,       469 


contra,     ,             ... 

•       S02 

made  on  charts,  etc., 

469 

ensigns. 

469 

cables. 

469,  49^^520 

but  not  on  anchors, 

468,  49^-520 

except  when  woodstocked. 

468,  493 
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**NEW  FOR  0\A^''—{ConHnued,) 

Deduction  of,  from  iron  work, 

469 

metal  sheathing,              469,  4^8,  ^06,  5/a 

iron  vessels, 

470,  49^ 

NORWAY— 

Legislation  and  practice  of,            . 

xix. 

General  principles,        .... 

63-64 

Jettison  from  under  deck. 

81 

on  deck, 

104-105 

of  freight,         .... 

II 1 

Damage  incident  to  jettison,     . 

118,  119 

Sacrifices  by  voluntary  stranding. 

141 

efforts  to  float  a  stranded  ship, 

i5» 

scuttling,  etc.,  to  put  out  a  fire,     . 

164 

defence  against  enemies. 

171 

cutting  away  spars,  etc.,    - 

191 

slipping  anchor  and  chain. 

201 

carrying  press  of  sail. 

211 

forced  discharge  of  cargo, 

227-228 

burning  cargo  for  fuel. 

237 

Expenses  of  a  port  of  refuge,     . 

268-269 

discharging,  storing  and  reloading 

cargo,      290 

wages  and  provisions, 

329-331 

temporary  repairs,  etc., 

354-355 

raising  funds. 

'       365 

ransom,      .... 

•       375 

salvage,      .... 

417-418 

The  adjustment,             .... 

-       455 

contribution. 

512-513 

Contributory  value  of  vessel,     . 

'       531 

of  freight,                .... 

555-55^ 

cargo,                 .... 

■       575 

other  interests. 

593-594 

NOTARY— 

Charges  of,        . 

24:; 

NOTES— (5^^  Bank  Notes.) 
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OBLIGATION— : 5^^  Duty^ 

OFFICERS— 

Consultation  with,         .  .23,  24,  J0-7J 

OIL— 

Used  in  engine  while  forcing  stranded  ship  afloat,  145, 

146, 147,  isiy  152 
bearing  away  for  a  port  of  distress, 
243,  246,  247,  250-252,  263,  266,  268,  26g,  271,  275 

OLD  MATERIALS— 

Credit  for,  .     •  469,  4gi-520 

ONE-THIRD— 

Deduction  of,  new  for  old,  467,  4QI-520 

ORDINARY  use- 
Loss  or  injury    to  vessel's  material    while   subject  to, 

gives  no  right  of  contribution,  23 

O ITOMAN  CODE,  628 

OVERLOADING— 

Lighterage  because  of,  ....       22J 

OWNER  OF  CARGO— (^e'^  Car^o.) 

OWNERS— (5^if  Shipowner.) 

OWNERSHIP— 

Common,  of  vessel  and  cargo,  contribution  in  case  of,     26,  27 

PANIC— 

Sacrifices  made  during,  not  to  be  contributed  for,     5.  jp,  46,51 
contray  .....  6 

PARTIAL  LOSS— C^^'^'  Particular  Average.) 

PARTICULAR  AVERAGE— 

What  is,  .     3,  34^3^,  44^  5^»  5P>  66,  71,  73,  241 

Repairs  to  ves.sel,  may  be  partly  borne  by  cargo  when 

paid  under  a  bond,  359 
Extra  costliness  of,  repairs  at  a  port  of  refuge,  247,  250, 

27 1 y  338*  349>  350, 35 ^y  353-356 
PARTNERSHIP— 

Theory  of,  as  a  basis  for  general  average,  .391 
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PASSAGE  MONEY— 

Of  master  to  ronsult  owners  at  home  port,    244,  248^  266^  403 
'     Contribution  by,  .  j^d,  582,  ^86,  s^7 

PASSENGERS— 

Consultation  with,         ....  ^Z*  J^-JJ 

Expenses  on  account  of,  .  168 ^  i6g,  172,  //j,  239 

Raggage  or  effects  of,  jettisoned,  .  .  .  77,  82 

do  they  contribute,  580,  j86-sp7 

PERIL— 

Of  the  sea  necessary  to  justify  the  act,   5,  6,  30,  ji,  jj, 

34>  45 >  50,  J^,  6j,  70 
Anticipation  of,  .  .  .  •6,7^1 

Prescnc  c  of,  not  considered   in   allowing  for   property 

sacrificed,  125,  159,  176-178 

PERU.  OF  LIFE— 

Not  a  necessary  ingredient  in  the  justification  of  a  sacrifice,  3,  6, 

PERSONAL  EFFECTS— 

Of  passengers  or  crew,  jettison  of,  .  .  77,  82 

do  they  contribute,  580,  s86-S97 

PERU— 

Legislation  and  practice  of,  ....        xx. 

Sat  rifices  through  efforts  to  float  a  stranded  ship,  .        151 

by  scuttling,  etc.,  to  put  out  a  fire,     .  .164 

defeiue  against  enemies,     .  .        171 

cutting  away  spars,  etc.,     .  191-192 

slipping  anchor  and  chain,  .  .201 

carrying  press  of  sail,  .  .211 

forced  discharge  of  cargo,  .  .        228 

burning  cargo  for  fuel.  237 

Expenses  of  a  port  of  refuge,      ....        269 

discharging,  storing  and  reloading  cargo  there,  290 


wages  and  provisions, 
temporary, repairs,  etc. , 
raising  funds, 
ransom, 
salvage, 
The  adjustment, 


355 
365 
376 

418 

455 
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PERU— (  Continued. ) 

The  contribution,  ....  513-514 

Contributory  value  of  vessel,     ....       531 

of  freight,  ....  55^-557 

cargo,    .  .  .  .  -575 

PEITY  AVERAGE— (5/r  Particular  Average, ) 

PHYSICAL  SAFETY— 

Theory  of,         .  .21,  j<?,  267 

PILFERING— 

At  a  port  of  refuge,  14,  217,  2iQ-2j0y  28i-2gj 

By  captors,        ....  369, 370-377 

PILOT— 

Extra  services  of,  ....  .       380 

Presence  of,  as  affecting  a  question  of  voluntary  strand- 
ing, 132,  13^ 

PILOTAGE— 

Charges  for,  in  and  out  of  a  port  of  refuge,  240,  246- 
251,  2S3,  236,  257,  25g,  263,  266,  268-271, 

27s,  276,  2p2,  417 

PIR.A'I'ES — {Sec  Enemies. ) 

PLACE— 

For  adjusting  the  average,  .     '  422-433,  434-461 

PLEDGED  GOODS— 

Co.st  of  raising  money  on,  ^J7,  3S7-359»  3^0-3^^^ 

482,  49  ^"5^0 

plunder- 
Loss  by*,  of  enemies  or  raptors,  '  .  369,  370-377 

POOP— 

Jettison  of  goods  stowed  in,        .         89,  97,  pp,  loi,  J04,  106 

PORT— 

Damage  to  prevent  spread  of  fire  in,      .  .  i^g 

PORT  CHARGES- 

At  a  port  of  distress,  240,  244,  246,  24^231,  236,  237, 

263,     266  y     270-27  2  y     273  J    276  y    2^2 

PORT  OF  REFUGE- 

Expenses  of,      .  .  .  .  239-368 

References  to  United  States  in  roman,  io  Foreign  in  italic. 


796 


INDEX. 


PORT  OF  REFUGE— ( Continued. ) 
Expenses  of,  for  unseaworthy  ships, 

French  and  Spanish  law  upon, 
English  law  upon. 


20 
21 


(Joods  sold  at,  .  2jy,  ^^t,  jdo-jdS,  4S2,  ^^/-J20 

Just  causes  of  entering,  .  .  .  248^  24g 

Entered  because  of  contrary  winds,  239,  2jij  2jj,  264,  26p,  2/0 


2JJ,  26g,  326 
239 
239 

239,     248  y     2j7,     264 

239,  248,  26g,  2JS 


ice, 

shifting  of  cargo, 
mutiny, 

sickness  of  crew, 
fear  of  enemies, 
to  procure  water  or  provisions,    239,  248^  2^6, 

238,  264,  26g,  27s,  276 
Adjustment  at,  427,  434-461 

Contributory  values  at,  .  .  522,  j2<J,5jo 

PORT  OF  DESriNA TION- 

When  adjustment  to  be  made  at,  422-424,  428,  434-461 

Whether  contribution  to  be  Uised  upon  value  at,     522, 

523*  5^5'~533 
PORTUGAL— 
Legislation  and  prarti(e  o\\ 
General  principles, 
Jettison  from  under  deck, 

on  deck, 
of  freight, 
Damage  incident  to  jettison,     . 
Sacrifices  by  voluntary  stranding, 

efforts  to  float  a  stranded  ship, 
scuttling,  etc.,  to  put  out  a  fire, 
defence  against  enemies, 
cutting  away  spars,  etc.,    . 
slipping  anchor  and  chain, 
carrying  press  of  sail, 
forced  discharge  of  cargo. 
Expenses  of  a  port  of  refuge, 

discharging,  storing  and  reloading  cargo, 
wages  and  provisions, 
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I II 
119 

141 

5'-i52 
164 

192 
201 
211 
228 
269-270 
290-291 
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PORTUGAL— ( Continued.) 

Expenses  of  temporary  repairs,  etc.,       .  .  355 

raising  funds,  .  '  .  365-366 

ransora,  -376 

salvage,  .  .418 

The  adjustment,  .....       456 

contribution,  ....  514-515 

Contributory  value  of  vessel,     .  .  .  53i~532 

of  freight,  .  .  -557 

cargo,  .  576 

other  interests,  ....       594 

POSSESSION— (5^r^  Lien. ) 

POSTAGE— 

Expenses  of,  at  a  port  of  refuge,    244,  246^  247,  24^^  264,  266 

PRECIOUS  METALS— {5^-r  Specie.) 

PREMEDITATION— 

The  sacrifice  must  be  made  with,  .  .      '     4 

PREPAID  FREIGHT— 

Special  charges  on,        .  .  2^2 

General  average  on,      .  .  538,  539,  S45y  S4^ 

PRESS  OF  SAIL— 

Loss  or  damage  by  carrying,  23,  144,  203,  204,  20^-212 

PRESUMPTION— 

Of  damage  to  cargo,  sound  when  jettisoned,  .       481 

effect  of  upon  amount  to  be   con- 
tributed for,  481,  4(^1-^20 

PRIMAGE— 

Of  master  as  affecting  allowance  for  wages,        .  244 

Whether  to  be   deducted  in  ascertaining  contributory 

value  of  freight,  5^5,  j^d,  ^^8 
PRINCIPLES— 

General,  ....  1-28,  2g-jj 

Of  contribution  not  limited  to  cases  of  sea  peril,  .*  i 

applied  in  Mass.,  to  .sacrifices  on  land 

to  extinguish  a  fire,         i 
denied  in  France  in  regard  to  sacrifices 

on  land,         i 
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PRINCI PLES— (  Continued. ^ 

Force  of,  when  opposed  to  custom,        .             .  /(5y,  2^2 

What  is  a  general  average  act,                .             .  .     i,  41 

Must  be  voluntary,  deliberate  and  premeditated,  2,  4, 

29 y  JOf  JJ'  42,  45*  55*  59*  ^3*  ^7*  70.  130.  l^l 
Though  injudicious,  may  occasion  contribution,  .         16 

contra,  ......        7^%'^ 

Must  alternative  exist,  .     .    6,-^7,123 

Right  to  contribution  not  to  be  unfavorably  affected  by 

existing  peril,  125,  159,  176-178 
Sacrifice  in  anticipation  of  peril  may  be  contributed  for,  6,  jo 
Appliances  of  shiy  must  be  used  before  resorting  to  jettison,   5 
Must  there  be  intent  to  sacrifice,  3-5,  129,  130 

Barratrous  loss,  how  regarded,  .     15*  18,  108 

Benefit  conferred  or^intended,  basis  of  claim  for  contri 

bution,  389 
Termsof  bill  of  lading  as  affecting,  .  4J4-461 

Msixlm  o(  causa  proxima,  ....        jS 

Theory  of  common  safety,  '  .  .  .  21,  j8 

( See  Charter^  Community  of  Interest^  Contribution,  Con- 
tributory Values,  Jettison,  Master,  New  for  Old.  » 

prp:mium—    • 

Of  insurance  oii  advances,  etc.,  .  .  j6o-j68 

goods  in  store  at  a  port  of  refuge,  278, 

280-281,  284,  28s,  287-2^^,  408 
whether  to  be  deducted  in  ascertaining 

contributory  value  of  cargo,  ^66,  572-^yj 
For  money  raised  under  bottomry  or  respondentia,  257, 

ZS1-3S9*  360-368 
PRIVATEER— (^W  Enemy.) 

PROCEEDS— 

Of  old  material  to  be  credited  against  allowances,  469, 4gi-j20 
By  sale  of  vessel,  when  taken  as  contributory  value,  523, 

5^^*5^7*53^ 

PRO  Firs— 

On  goods  sold  at  an   intermediate  port   for  funds,  how 

treated,  482,  4^1-^20 
Expected  on  goods  sold  do  not  eo  nomine  contribute,  564 
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PROFITS— ( Continued, ) 

Nor  are  they  contributed  for,  ....  360 
Do  in  fact,  however,  contribute,  and  are  contributed  for,  564 
On  freight  under  charter  contribute,  544,  j^j 

PROHIBITED  TRADE— 

Expenses  in  consequence  of  engaging  in,  .  .       26^ 

PROPERTY— 

To  contribute,  \jiee  Contributory.  Values ») 

PRO-RATA  FREIGHT— 

When  due,  ,         //o,  349,  362,  436^  542,  544,  j^d,  S53 

PROTEST— 

Expenses  of,  243,  247,  249,  233,  263^  264,  270^  396 

PROVISIONS— 

During  detention  at  a  port  of  refuge,  26,  145,  245,  247, 
-249,  231,  237,  238,  260,  266,  270,  274,  276,  294- 

When  allowed  in  general  average,         .         294-316,  317-336 

Expenses  at  a  port  of  refuge  to  supply,     239,  248,,  236, 

238,  264,  26g,  273,  276 
Rates  of,  allowed  in  general  average.     .  .  .       599 

Of  the  ship  do  not  contribute,  326,  328^  330^  386-397 

CO  nomine  contribute,  .580 

PRUDENT- 

The  act  must  be,  .....  j/,  33 

PUBLIC  ENEMY— 

Ransom  from,  forbidden  in  England,    .  .      373 

PUMP— 

Damage  from  raising,    .....       186 

« 

Hire  of  men  to,  at  a  port  of  refuge,      244,  261^  263^  313,  417 
steam,  .....       337 

PUMPING— 

Cargo  lost  by,  .  80^  8/ 

QUARANTINE— 

Dues  of,  in  a  port  of  distress,     240,  244,  246,  249^  230^ 

237,  266,  270,  276 
Wages  and  provisions  during,  276^  312,  320^  327 y  333 
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RAILS— 

Of  vessel  injured  by  fall  of  spars,  etc.,  cut  away,  j8y  174 

RAISING  FUNDS— (5r^'  Funds. ) 

RANSOM— 

Of  crew,  .....  i6g,  f/i,  ij2 

G(X)ds  or  money  paid  as,  .  369-370,  J7a-J77 

From  a  public  enemy  prohibited  in  England,   .  jjj 

Bribery  to  procure,        .....      jj4 

RECAPTURE— \S^'<?  Ransom,) 

RECLAIMING— 

Capturea  property,  expenses  of,  .  .    369,  370-3 jy 

RECONDITIONING  CHARGES— 

To  cargo  discharged  at  a  port  of  distress,  214,  21^230^ 

267,  26g,  278,  280,  281,  284^  283,  28jy  2g2,  408 

RECOVERY— 

Of  captured  property,  (see  Ransom.) 

REFUGE— 

Port  of,  '  see  Port  of  Refuge. ) 

RELA  CHE— 

Port  of,  ( see  Port  of  Refuge. ; 

RELOADINC;— 

Expenses  of  on  cargo  discharged  at  a  jx^rt   oi  refuge, 
240,  247,  251,  236,  237,  23^262,  266,  267,  270, 

272,  276^  278,  280-2(^3,  40^ 
Damage  while,  .  .  .240 

REMOTE  LOSS— 

To  what  extent  allowed  in  general  average,    13,  32,  38, 

39^43y  49^  5^^53y3^^^r^  ^3^  ^9^  "3»  ^M, 

174,  i79»  462-464 
REMOVAL— 

Of  cargo,  {see  Discharging. ) 

RENT— (5^^'  Warehousing.) 

REPAIRS— 

To  packages  discharged  at  a  port  of  refuge,     214,  21^ 

230  267,  26^y  278,  280,  28/,  284,  283,  287-2(^2,  408 
Duty  of  shipowner  to  make,      ....       385 
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REPAIRS— G?«A*«//<f^/. ) 

Temporary,       ....         337-348,  J^4'-JJ<5 
Cost  of,  to  what  extent  the  measure  of  compensation,  462,  467 

REPLACEMENT— 

Cost  of,  to  packages  on   cargo  discharged  at  a  port  of 

refuge,  278 
(^SV^  Reconditioning  Charges, 

RESHIPPING— (5^-^  Reloading ) 

RESPONDENTIA— SS^^  Bottomry. ) 
RESPONSIBILITY— (5iY  Liability.  \ 

RESTOWING— 

Cost  of,  cargo  at  a  port  of  refuge,     2^7,  24^^  26^^  268 , 

278,  280^  282,  28s,  288 1  2p2 

RESTRAINT— 

Of  government,  expenses  in  consequence  of,  26J,  2j2 

RESULT— 

Successful,  {see  Successful  Result. ) 

REWARDS- 

To  seamen,       .....  ^^h  J7J 

custom-house  officers,  ....       280 

ri(;ging— 

Injured  in  carrying  press  of  sail,        23,  144,  203-204,  20J-212 

Cut  away,  when  standing,  ij 4-180,  181-1^4 

while  in  a  state  of  wreck,       .  .   175,  181-1^4 

to  save  masts,  .180,  181-IQ4 

ROADSTEAD— 

Damage  to  prevent  fire  in,         .  /jp 

ROHhERY— 

Lo.ss  to  cargo  by,  while  in  store  at  a  port  of  refuge,    14, 

217,  2ig"2jo,  28i'2gj 

ROPES— 

Used  for  purposes  for  which  they  were  not  intended, 

144,  i45»  ^45-^53 >  i79»  ^8^-^94^34^^354^356 
Destroyed  in  forcing  vessel  off  the  ground,  144,  145-153 

Cutaway,  ....         it  4-180,  181-1^^4 

Deductions,  new  for  old,  in  allowing  for,      468,  469,  497-320 
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ROT — [See  Decay, ) 

RUNNING  FOUL     ^See  ColUsionA 

RUSSIA— 

Legislation  and  practice  of,           . 

xxi. 

General  principles, 

.  66-67 

Jettison  from  under  deck, 

82 

on  deck, 

105 

of  freight, 

III 

Damage  incident  to  jettison,' 

119 

Sacrifices  by  voluntary  stranding. 

141 

*                             efforts  to  float  a  stranded  ship, 

152 

scuttling,  etc.,  to  put  out  a  fire,     . 

164 

defen<e  against  enemies,    . 

172 

cutting  away  spars,  etc.,     . 

192 

slipping  anchor  and  chain, 

201 

carrying  press  of  sail, 

211 

forced  discharge  of  cargo, 

228 

Expenses  of  a  port  of  refuge,     . 

271 

discharging,  storing  and  reloading  cargo 

there,  291 

wages  and  provisions, 

•       ZZ^ 

temporary  rej)airs,  etc., 

355-356 

raising  funds, 

.       366 

ransom, 

■                           •                           ■ 

•       376 

salvage. 

419 

The  adjustment. 

45^457 

contribution. 

•       515 

Contributory  value  of  vessel,     . 

•       532 

of  freight, 

557-558 

cargo, 

•       576 

other  interests, 

■       594 

Addenda  to  law  of, 

729 

SACRIKICKS— 

Loss  or  damage  by  jettison    to  make  room  for  ship- 
wrecked sailors,  no  ground  for  contribution,  6 
To  rescue  a  single  interest,         .  .  .25,  31-72 

I'romptcd  by  foolish  fears  of  master,   not  to  be  contrib- 
uted for,  5,  jp,  46ySi 
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SACRI KICKS— (  Continued, ) 

Peril  of  life  not  a  necessary   ingredient  in   the  justifica- 
tion of,  3,  6 
In  antici|)ation  of  i)eril,  entitled  to  contribution,  6,  70 

Though  injudicious,  may  occasion  contribution,  11,  16 

.To  vessel  and  cargo,  other  than  by  jettison,       .  121-238 

What  are,  .  .122 

Replaced  bet  ome  expenditures,  .  .  .       428 

Contribution  for,  how  adjusted,  .  .  424,  522 

Interest  not  allowed  thereon,     ....       486 

SAFETY— 

Temporary,  makes  the  act  successful,     3,  8,  2p,  jo,  j^, 

46,  56,  60,  65,  67 y  70,  72,  73 
l)estru<tion  or  surrender  of  chances  of,  entitles  to  con- 
tribution, 4 
From  second  peril  may  establish  contribution  toward  a 

loss  by  which  first  peril  was  avoided,  8,  ^5?,  jo 
Kventual,  ......  9 

Fnysical,  theory  of,        ....        21,38^267 

Of  voyage,  ground  for  < ontribution,       .  21,  J2,  386-391 

SA  Im- 
press ot,  .  .  .  .2^,  144,  203,  20^-212 
Lost  or  injured  forcing  ship  afloat,  .  23,  144,  14^-i^j 
Used  to  stop  a  leak,  etc.,  .  .  144,  211 
Cutaway,  174-180,  /<S'/-/p^ 
to  save  spars  or  mast,  .  180,  j8i,-jg4 
while  in  a  state  of  wreck,      y,  157,  174,  175, 

178,  181-IQ4 
Blown  away  when  let  go  to  righten  ship,  180,  182^  186 

C'ut  and  altered  to  serve  in  j)lace  of  sails  lost,  184,  187 

Light  sails  spread  in  |)lace  of  heavy  ones,  184,  187^20^9 

2o6f  20^212 

S.\  1  L( )  RS — ( Se<'  Seamen. ) 

SALK— 

Of  cargo  to  raise  money  for  disbursements,      25*7,  357, 

360-368,  482,  491-526 
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SALK — ;  Continued,  ] 

Of  cargo,  master  no  right  to  cause,  if  lie  has  money  be- 
longing to  ship,  358 
to  satisfy  claim  for  contribution,     359,  431,  4jj,4gg 
when  basis  of  contributory  value,  565 

Of  ship  when  to  determine  her  contributory  value,  523, 

524.  J-?7»  JJ^ 

salvage- 
Is  a  prior  lien  over  claim  for  jettison,      .  .  -9 
Payment  of,  may  extinguish  liability  for  sacrifices  made 

prior  to  siUvage,  176,  475 
Suit,  cost  of,       .  .  .  243, 379 

Crew  rarely  entitled  to,  .     •         .  .       314 

Services,  .  .  .  .  .  •        Zl^ 

Kx[)ense.s,  .  378-403»  40j-42i^  ^86 

Master's  authority  to  selti»*,        ....        380 
Life,  must  be  paid  by  c:irgc),  eti  ..  .  .  379,  410 

Deduction  of,  from  contributory  value,  .  .        565 

SALVATION—  See  Successful  Result. ) 

SAUVE  QUI  PEUT  - 

Rule  II f,  wiien  appliul,  .  .  391,  395 

SCREW— 

Cost  of  coal  to  work  :ui\illi:iry,  not  general  average,  j^i 

SCUTILINC;— 

Damage  by,  to  put  out  a  fire,  154-159,  /j(^-i6j,  482 

SEA  ADVENTURE— 

The  principles  of  geueral  average  uually  applied  loii,  i 

SEAMEN-- 

Care  of,  when  wounded,  et<  .,  .                             .    166,  i6j-jyj 

Gratuities  to,     .              .  .              .              .            ^^1^373 

Cost  of  rajisom  of,          .  i6g,  iji^  rj2 

Wages  and  provisions  of,    26,  145,  245,  2^7,  2./^,  25"/, 

257 y  25H,  260,  266,  270,  2J4,  276,  294-316,  J27-JJ($ 

SEA  MENS  hip- 
Loss  for  want  of,             .  .                             .              .  15,  16 

season- 
Loss  of,  by  detention  at  a  port  of  refuge,  .       245 
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SEAWORTHINESS— 

Essential  to  vessel's  claim  for  contribution,  .  15 

SECURITY— 

For  payment  of  the  contribution   may  be  demanded, 

430,  434-461 

SELECTION— 

To  save,  ......  10 

Jettison,  ......  y6-82 

SEPARATION— 

Of  expenses  incurred  after,        .  .  -3^3 

interests  at  intermediate  port,  effect  of,         .  .       397 

SETrLEMEN'r— (5^^  Adjustment,) 

SHARES— 

Of  fishermen  in  catch  contribute,  .  .  .       582 

SH  EATHING— ( See  Metal  Sheathing. ) 

SHIFTING  CARGO— 

As  a  cause  for  entering  a  port  of  refuge,  .239 

SHIP— (J?^^  VesseL) 

shipowner- 
Is  liable  for  damages  caused  by  officers  or  crew  while  in 

ship*s  employ,  jo,  66,  432,  44s 
This  liability   satisfied  by  abandonment  of  vessel  and 

freight,  jo,  34,  62,  66,  437,  57/ 
Duty  and  liability  of,  under  contract  of  affreightment, 
J2,  43,  50,  35,  267,  272,  296-299,  322,  324, 

J^Sy  JJJy  343»  4^0,  414 

for  goods  carried  on  deck,     83-93,  ^3-108 

to  repair,  .....       385 

forward  cargo,  381,  382,  400 

Has  lien  for  general  average,     .  429-433,  434-461 

to  what  extent  when  vessel 

is  chartered,  432 

SHIP  STORES— 

Jettison  of,        .  .  ...  92,  ^7-100    , 

Contributory  value  of,  ...  326, 328 
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SHIP  SUPPLIES'- 

Injiire(i  or  lost  floating  a  stranded  ship, 

SICKNESS— 

Of  crew,  liar  bo  rage  because  of,  . 

SILVER— .^/'^r  Specie, ) 

SIMPLE  AVERAGE— :6>/r  Particular  Avera^^e, ) 

SINGLE  INTERES  r— 


•    144,  145-^50 
239,  248,  2j7,  264 


Contribution  by  a,      25,  j/,  jj,  41,  42,  ^p,  jj, 

5^. 

62. 

64, 

67. 

6g,  70.  72 

SKILI^ 

Loss  for  want  of,  •           .... 

.  15,  16 

slave- 

Loss  of,  as  a  matter  of  general  average, 

245 

SPAIN— 

Legislation  and  practice  of,           . 

xxi. 

I^w  of,  as  to  port  of  refuge  expenses,    . 

20,  663 

General  princ  iples,         .... 

67-69 

Jetliso.i  from  under  deck, 

83 

on  deck. 

106 

of  freight,         .... 

1 1 i-i 12 

Damage  incident  to  jettison,     . 

119-120 

Sacrifices  by  voluntary  stranding, 

141-142 

efforts  to  float  a  stranded  ship. 

152 

scuttling,  etc.,  to  put  out  a  fire,     . 

165 

defence  against  enemies, 

172 

cutting  away  spars,  etc.,    . 

192-193 

slipping  anchor  and  chain, 

201 

carrying  press  of  sail, 

211 

forced  discharge  of  cargo. 

228-229 

burning  cargo  for  fuel, 

•'       237 

Expenses  of  a  port  of  refuge,     . 

271-275 

discharging,  storing  and  reloading  cargc 

►,  291-292 

wages  and  provisions, 

332-333 

temporary  repairs,  etc.. 

•       35^ 

raising  funds. 

366-367 

ransom,     .... 

•       376 

salvage,      .... 

420 
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45 7-45 « 

515-517 
•  532 
558-559 
576-577 
594-596 


.   144,  146-147 

174-180,  1 8 1- 1 (^4 

175, 181-1^4 

180,  i8i-iif4 
179 

•       378 
.    203,  20^-212 

.     231,  2J2-2J8 


SPAIN— ( ContinueiL ) 
The  adjustment, 

cpntribution, 
Contributory  value  of  vessel, 
of  freight, 
cargo, 
other  interests, 

vSPARS— 

Injured  forcing  ship  afloat, 
Cut  away, 

while  in  a  state  of  wreck, 
to  save  masts,  etc.,     . 
up  for  rudder,  etc  , 

jury  masts,  etc.. 
Carried  away  in  carrying  press  of  sail, 
Burnt  for  fuel, 

SPECIAL  CHARGES— 

On  freight,        .  .  .279,  284^  318, 326,  399,  400 

when  prepaid,  ....       232 

charter's  interest  in,  .  ,        252 

apportionment  of    .  .  .       402 

cargo  separated  from  the  adventure,  392,  395,  396 

discharged  at  a  port  of  refuge  ftom  on  deck, 

279,  282,  284^  392,  395,  396 
For  reconditioning  cargo  discharged  at  a  port  of  refuge, 

214,  21^-230^  267 J  26g^  280^  281,  284 J  287-292,  408 
As  a  deduction  from  contributory  values,  .  .       522 

SPECIE— 

Contributes  to  general  average,  10,  419,  580,  586-397 

Liable  to  expenses  incurred  on  the  cargo  subsequent  to 

its  own  saving,  10,  389,  419 
Expenses  of  saving,  are  to  be  contributed  for  as  general 

average,  389,  419 

STATEMENT  OF  AVERAGE— (5.?^  Adjustment, ) 

STEAM— 

Press  of,  .  .  .144,  203 
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STEAMKR— 

Material  of,  damaged  or  destroyed  in  forcing  ship  afloat, 

144,  H5-^53 
Fuel  and  supplies   of,  ( onsumed    in    forcing   stranded 

vessel  afloat,  144,  143-153 
to  escape  a  lee  shore,    203 y  2 10 
in  bearing  away  for   a 
port  of  refuge,  243,  246,  247,  230,  232,  263,  266, 

268  J  26gf  27 1  y  2J3 
STEAM  PUM  PS- 
Hire  of,  ......       337 

S lERN  BOA  r— 

Loss  by  cutting  away,   ....     pj,  103 y  180 

STOPPAGE  IN  TRANSITUy  .  385 

STOREHOUSE— :.S•r^'  Warehousf.) 

Sl^ORES— 

Of  ship  jettisoned,         ....        92,^7-/00 

consumed  in  refitting,  .  .  .        294 

do  not  contribute,  .         326^328,330^386 

^^ //fv//////' contribute,      .  .581 

STORING  CARGO— 

P^xpenses  of,  at  a  port  of  refuge,        240,  24^,  23/,  236, 
237^  239^  261-263,  266,  270.  276,  278,  279, 

28o-2gjy  313,  408 
STOWAGE— 

Broken  by  jettison,  damage  by,  .  .114,  1 13-120 

Of  cargo  in  ship  after  discharge  at  a  port  of  refuge,  ex- 
pense of,    247,  24g,  267,  268 y  278,  280,  282,  283,  288,  2^2 

STRAINS— 

In  consequence  of  voluntary  strangling,  to  what  extent 

entitled  to  contribution,  128,  462-464 
STRANDING— 

Expenses  and  damages  in  case  of  voluntary,  120-133, 133-143 
of  relieving  in  case  of  accidental,     260^  378- 

403,  403-421,  3^^ 
Loss  or  datnage,  while  attempting  to  enter  a  port  of 

refuge,  by  accidental,  14,  132,  138,  143,  242,  ^43, 

246,     247  y     230  y    260  y     264,     267^26^,    27 3  y     28 1 
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S'rRANI)IN(;—  Continued. ) 

Loss  or  damage  while  attempting  to  enter  port  of  desti- 
nation, 132,  ij8 
Of  vessel  does  not  terminate  master's  duty  or  authority,       382 

SUBSTITU'lEl)  EXPENSES— 

To  what  extent  contributed  for,  33 7~3 45 'J^<^'"JJ^ 

SUCCESSFUL  RESULT— 

Must  there  be  a,  3,  7,  9,  11,  12,  2^,  jo,  32-J4,  40,  42, 

44,  46y  51,52,  56,59,  63,  65-68,  70,  72,  73,  483,  521 
What  is,  ....  .         8,  10,  174 

Distinction  in  this  regard  between  sacrifices  of  material 

and  expenditures,  9,  11,  12,  521 

SUE  LABOR  AND  TRAVEL  CLAUSE— 

Effect  of,  .  .  .  .  .27 

SUFFOCATION— 

Of  animals,  by  battening  down  hatches  to  extinguish  fire,       158 

to  prevent  water  going  below,  159 

SLTT— 

Cost  of,  when  general  average,  .  243,  379 

SUPPLIES— 

Of  ship  injured  or  destroyecl  in  floating  vessel,       144,  145-150 
burnt  for  fuel,  .  .  231,  232-238 

consumed  in  bearing  away  for  a  port  of  refuge, 
243,  246,  247,  250,  252,  263,  266,  268,  26g,  2JI,  275 

SURVEYS— 

On  vessel  and  cargo  at  a  port  of  distress,  240,  243,  246, 

247,  257,  264,  267-270,  281,  408 

SWEDEN— 

Legislation  and  practice  of,  .  .      xxii. 

General  principles,         .....  69-70 
Jettison  from  under  deck,  .         •     .  .  .82 

on  deck,  .  106-107 

of  freight,  .  .  .  .  .112 

Damage  incident  to  jettison,     ....        120 

Sacrifices  by  voluntary  stranding,  .  .142 

efforts  to  float  a  stranded  ship,  152 
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Sanificfs  by  scuttling,  etc.,  to  put  out  a  fire, 
defeiuc  tigainst  enemies,    . 
(  utting  away  spars,  etc.,     . 
slipping  an(  hor  and  chain, 
carrying  press  of  sail, 
forced  <iischarge  of  cargo, 
burning  cargo  for  fuel, 
Kxpenscs  of  a  port  of  refuge, 

discharging,  storing  and  reloa* ling  cargo, 
wages  and  provisions, 
temporary  repairs,  etc., 
raising  funds, 
ransom, 
salvage, 
TIk-  adju^ineni, 

( oiitribiitiun. 
C'ontributory  vahit*  of  vesNcl, 
of  freight, 
cargo, 
other  inic rests, 

SWKLLINC;- 

Of  (argo,  damage  to  ship  by, 


Pagr. 

172 

193 
202 

211 

229 

237 

275 
292-293 

333-334 

•  356 
367-368 

376 
421 

458-459 

5 » 7-5 19 

532 

•  559 
577-57« 

•  596 

128,  155 


TACKl.K— 

Danr'ged,  lost  or  destroyed  in  foning  ship  afloat.  144.  14^-iyj 

TARPArLINS  — 

Cost  K}{,  for  cargo  discharged  at  a  port  of  refuge.  278,  2H2 

tklk(;rams-- 

C'ost  of,  at  a  port  of  refuge,     '  244,  246^  2jo,  26jj  264, 

266,  272,  360 

TKiMPORAKV  KKrAlKS'  — 

Co;.t  of,  ....         337-348, 34^-356 

Deductions  from,  for  difference  between  new  and  old,         4^8 

'I'KMPORARY  SAFK'rV— 

Makes  the  ac  t  successftd,     3,  8,  .?^,  30,  34,  46,  36,  60y 

65^  67,-70,  72 y  73 

Uefcroncc's  to  Uiiilcd  Sinter  in  roiuan,  to  /'orfii^n  itt  ita/ii. 
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theft- 
Loss  by,  at  a  port  of  refuge,  14,  217,  28 1,  282,  28s,  287- 

289,  2g2,  2^3 

By  captors,        .  .  2f>9>  370-377 

THIEVES— (5<r^  Theft,^ 

THIRD  NEW  FOR  OU^—\See  New  for  Old. ) 

time- 
Loss  of,  not  subject  to  contribution,  .  .   '  323 

For  adjusting  the  average,  .  422-433,  ^j^-^^/ 

TONNAGE  DUES— 

Cost  of,  in  a  port  of  distress,     .  .  240,  246^  249 

TOTAL  LOSS— 

Of  adventure,  its  effect  upon  expenses  previously  incur- 
red, 12,  2p,  JO-J2, 34,37,  40,  44,  46,  52,37,  60, 

63,  6s,  66,  68,  70,  72,  73,  424,  483,  52 1 »  522 
vessel,  no  bar  to  claim  for  contribution  in  case  of 

voluntary  stranding,  123,  133-143 

TOWAGE— 

Hawsers  destroyed  in,  .  .  .       143 

In  and  out  of  a  port  of  distress,  240,  246-249,  231,  239, 

263,  264,  266,  268,  26g,  273,  276 

To  and  from  dock  at  a  port  of  refuge,  .  267 

From  one  port  of  refuge  to  another  to  repair,  245,  ^9,  300,  341 

port  of  refuge  to  port  of  destination,        .  330 

TO  W  BO  ATS— 

Damage  by,  while  floating  ship,  •    i44»  /^7>  150 

Hire  of,  .....  337,  417 

TRANSPORTING  CARGO— (5^^  GwAz^^. ) 

trans-shipment- 
Loss  in  consequence  of,  75,  213-218,  219-230 
Expenses  of,      .             .                          33  7  >  345 » 34^-356, 4^7 

TRAVELLING  EXPENSES— 

Of  master,  ....        244,  248,  266,  403 

TURKEY—  ) 

Legislation  of,  .  .  .  .    •  xxii. 

Code  of,  .  .  .  628 
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UNFORSEEN  CONSEQUENCES— <*S'^^  Consequences. ) 

UNITED  STATES  OF  COLOMBIA— 
Legislation  and  practice  of, 
General  principles, 
Jettison  from  under  deck, 

on  deck, 
of  freight, 
Damage  incident  to  jettison,     . 
Sacrifices  by  voluntary  stranding, 

efforts  to  float  a  stranded  ship, 
scuttling,  etc.,  to  put  out  a  fire, 
defence  against  enemies, 
cutting  away  spars,  etc.,    . 
sh'pping  anchor  and  chain, 
carrying  j)ress  of  sail, 
forced  discharge  of  cargo, 
Expenses  of  a  port  of  refuge, 

discharging,  storing  and  reloading  cargo, 
wages  and  provisions, 
lenip*)rary  repairs,  etc., 
raising  fiinds, 
ransom, 
salvage, 
'I'he  adjustment, 

contribution, 
Contributory  value  of  freigiit, 
of cargo, 

other  interests, 

UNLOADING  C\KGO'-{See  Discharging  Cargo.) 

UNNECESSARY  SACRIFICES— 

May  be  entitled  to  contribution,  .  *  ii»  i6 

unseaworthiness- 
Loss  because  of,  i5»  Jt^»  43 r  4^f  62,  66 ^  jj 

( and  see  Vice-Propre. ) 

UNSUCCESSFUL  SACRIFICES— 

May  be  entitled  to  contribution,  .10 

{and  see  Successful  Result. ) 


XXI  u. 

71-72 

82 

107 

112 

120 

143 

165 

172-173 
194 

202 

21T 

229 

276 

294 

334-335 
356 
368 

377 
421 

459-460 

•  519 
560 

.       578 
596-597 
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URUGUAY— 

legislation  and  practice  of,  .  .  xxiii. 

General  principles,  .  .  .71 

Jettison  from  under  deck,  .  .  .82 

on  deck,  ....       107 

of  freight,         .  .  .  .  .112 

Damage  incident  to  jettison,     ....       120 

Sacrifices  by  voluntary  stranding.  .  143 

efforts  to  float  a  stranded  ship,       .  .165 

defence  against  enemies,    .  .  .174 

rutting  away  spars,  etc.,  193 

slipping  anchor  and  chain,  .    ^  202 

carrying  press  of  sail,         .  .211 

forced  discharge  of  cargo,  .  .230 

Expenses  of  a  port  of  refuge,     .  .  .  .276 

discharging,  storing  and  reloading  c^rgo,  294 

wages  and  provisions,  .  335 

raising  funds,  ....       368 

ransom,  .  .  -377 

salvage,  .421 

The  adjustment,  .....       460 

contribution,  .  .  -5^9 

Contributory  value  6f  ves.sel,     .  .  .  -533 

of  freight,  .....       560 

cargo,  579 

USAGE— 

Effect  and  force  of,  in  matters  of  general  average,  160,252,  423 

when  opposed  to  principles  of  law  160^  2^2 
Of  Lloyds  as  to  the  expen.se  of  a  port  of  refuge,  2^1 

questions  of  general  average,     .  677 

USE— 

Of  ship's  appurtenances  in  customary  way,  no  ground 

for  contribution,  23 
unusual    way,    ground    for 
contribution,  179,  /*/,  194^  3^^  354%  35^ 
vessel,  loss  of  by  delay,         ....       945 
USUAL  LOSS— 

To  be  deducted  in  allowances  to  cargo,  486,  s^i 
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VALUATION 

Cost  of  procuring, 

i 

253 

Of  vessel  usually  fixed  by  experts, 

524, 

525-533 

VALUE 

Of  veasel  as  a  carrier, 

k 

14 

Saved,  the  limit  of  contribution, 

• 

29-73 

Contra^                                        .             . 

• 

7-12 

Made  good  contributes,                           .           2\ 

r,  5'»2, 

525-533 

is  not  to  be  affected  by  peril  existing  at  the 

time  of  sacrifice,  177 

how  ascertained,     .             .          46 

2-490, 

49^-520 

For  contribution,  {see  Contributory  Values.) 

VENEZUELA— 

Legislation  and  practice  of,           . 

.    xxiii. 

General  principles, 

72-73 

Jettison  from  under  deck, 

83 

on  deck, 

108 

of  freight, 

112 

'  Damage  incident  to  jettison,     . 

120 

Sacrifices  by  voluntary  stranding, 

«43 

efforts  to  float  a  stranded  ship, 

153 

defence  against  enemies,   . 

174 

cutting  away  spars,  etc., 

194 

slipping  anchor  and  chain, 

20J 

forced  discharge  of  cargo, 

230 

^       Expenses  of  a  port  of  refuge,     . 

276-277 

discharging,  storing  and  reloading 

cargo 

,          294 

wages  and  provisions. 

335-336 

raising  funds. 

.       368 

ransom, 

■       377       . 

salvage, 

.       4»i 

The  adjustment,             .             ,             ,             . 

461 

contribution,          ,             .             .             , 

520 

Contributory  value  of  vessel,     . 

•       533 

of  freight,               .... 

.       560 

cargo,                 .... 

•       579 

other  interests, 

•       597 
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VESSEL— 

Damage  or  loss  to,  by  collision  with  wreck  of  spars  cut 

away,  14,  J^,  i75>  1S1-194 
water  let  in,  or  by  scuttling  to  ex- 
tinguish a  fire,  154-159,  i^^ids,  482 
fall  of  spars,  etc.,  cut  away,  j<J, 

174-180,  181-1^4 
lightning  at  a  port  of  refuge,  218 

worms         **         "         **  243 

defence  against  enemies,  j^,  166, 

167-173 
carrying  a  press  of  sail,    23,144, 

203,  20S'212 

stranding  while  entering  a  port 
of  refuge,  14,  132,  138^  143, 
242,  243,  246,  247,  250,  260, 

264^  267-269^  27s,  281 
as  a  consequence  of  a  sacrifice  of 

anchors,  14,  /p7,  igg 
condemnation  at  a  port  of  refuge, 

14,  244,  476 
deck  being  cut  to  extract  cargo, 

114,  144,  14s,  14^-153 y  4^7 >  4^0 
introduce  water 
to  extinguish  a  fire,  154,  155, 159-163 
material  of  ship  burnt  for   fuel, 

231,  232^238 
appurtenances  being  used  for  pur-    . 
poses  for  which  they  were  not 
intended,  23, 144, 1 79,  x8 1-194^ 

34^  y  354y  356 
in  forcing  stranded  ship 

afloat,  23,  144,  143-153 
cutting  away  wreck  of  spars,  etc., 

i3»  i57>  i74>  i75>  '78, 181-194 
swelling  of  cargo  in  consequence 

of  water  in  the  hold,  128,  155 
boats  being  cut  away, 50,  pj,  100^ 

JOS,  180,  181-194^  20M 
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VESSEL— ( Continued,  \ 

Damage  or  loss  to,  by  sacrifice  of  cables,  42 ^  75,  92,  pj, 

P5,  127,    128,  J46y  179,  i8r- 

1^4,  195,  ig6-202 
prevent  collision  with  another,  4,  4j,  131 
bottom    of,  by  being    forced  afloat, 

145,  147,  ISO 
bulwarks  of,  by  fall  of  masts,  etc., 

cut  away,j<9,  174 
being  knocked  away, 

j8t  174,  iSo,  /Si-ip4 

voluntary  stranding,  14,  121-133, /jj-7^j 

Natural  appliances  of,  must  be  used  before  sacrifice  is  made,   5 

Expense  of  floating,  .     1 21  ^  260,  ^yS-4o^f  404-42/ 

moving  from  one  port  to   another  to  repair, 

345»  299,  300,  341 
Total  loss  of,  no  bar  to  claim  in  case  of  voluntary  stranding,  123 

contra,  133-143 
In  ballast,  contribution  in  rase  of,         .  25,  j/-/^ 

Value  oT,  as  a  carrier,    .  .  ,  .  .14 

Stranding  of,  docs  not  terminate  master's  duty  or  authority,  382 
Responsible  for  loss  of  contribution  by  master's  neglect,  432,^5 
.       Contributory  value  of,   .  .         522-524,  j^j-j-jj 

contribute,  j^d,  5^<?,  330,  5^6-597 

Provisions  of,  do  not  eo  nomine  contribute,       .  580 

VICE-PRO  PRE— 

Loss  by,  15, 30, 33,  34,  41.  43,  48,  j<?,  62,  66,  73,  75, 

76-82,  120,  155,  7p/,  792,  283 
Of  cargo  or  vessel  as  a  cause  for  entering  a  port  of  refuge, 

239,  241,  247-230,  263 
as  a  cause  for  discharge  there,  231,  2jg,  280, 

283,  286,  288-292 
VICTUALS— (5^^  Provisions,) 

VOLUNTARY— 

Sacrifice,  .  •     i>  2,50,  121 

Exposure,  3»  5»  '29,  130 

And  deliberate  act,      4,  2p,  30, 32,  41,  42,  43,  39,  63,  67,  70 
Act,  one  in  any  degree,  the  result  of  human  agency,    130,  303 
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VOLUNTARY  STRANDING— 

What  is,  .  .  14,  121,  123-132.  /jp 

Damages  by,     .  .  1 21-132,  133-143 

To  escape  sinking,         ....  121,140 


121,  131,    134,  140 
,   121,  134,  136 


capture, 

fire, 

collision, 

accidental  stranding  on  rocks,  etc.,  .  121,  123 

Expenses  of  floating  vessel  when,  121,385 

Followed  by  shipwreck,  123,  126,  131,  133,  13^,13^-142,  385 
When  an  accidental  stranding  is  apparently  inevitable, 

121,  123,  127,  128,  137,  139-/42 
cable  is  slipped  and  the  force  of  the  sea  beaches  ship,  128 
Whether   claim  for   contribution   affected    by   loss   of 

vessel,  123-133,  133-143 
Benecke's  views  as  to,  .  .121 

Parsons'         *<     *«  .  .  .127 

Presence  of  pilot  as  affecting  question  of.  132,  13S 

Method  of  ascertaining  uniount  of  contribution  in  case  of,  470 

VOYAGE—  ' 

Safety  of,  as  well  as  safety  of  adventure,  ground  for  con- 
tribution, 21,32,  386,  391 
Change  in   character  of,    in   consequence  of  delay  at 

port  of  refuge,  216 
Expenses  in  conseciuence  of  abandonment  of,  241,  242, 

244,  2S2,  260,  264,  273,  282 
Deductions,  **new  for  old,*'  during  first,  468,  491-320 

What  is  the  first,  .....       497 

WAGES— 

Of  men  hired  to  pump,  240,  244,  245,  261,  263,  313 

replace  deserters,     245,  246,  247,  264, 

268,  26g,  275 
break  out  cargo  for  discharge  at  a  port 

of  refuge,  247,  257,  278,  280,  313 
master  going  home  after  voyage  ended,  403 

Rate  of,  in  case  of  condemnation  of  vessel,  .244 

Deduction   of,    in  ascertaining   contributory    value  of  . 

freight,  534-544,  545-560 
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WAGES— ( Continued, 

Ot  master  or  crew,  do  they  contribute,  .    581,  jS&SQ? 

{and  see  Wages  and  Provisions. ) 

WAGES  AND  PROVISIONS— 

Of  ship's  company,     26,  145,  245,  247^  249,  251,  257, 

2sSy  260^  266,  270,  274,  276,  294-316,  317-336 
When  no  cargo  is  on  board,  (vessel  in  ballast,   26,  312, 

j/p,  321,  324,  326,  327,  329, 334 
voyage  is  not  resumed,  275,  298,  S^A, 323^329^33^ ^333 
engaged  floating  stranded  ship,        145,  307,  314, 

3n^  3^9>  321. 324^  326-328,  330,  332,  334, 335 
vessel  is  going  from  one  port  of  refuge  to   an- 
other, to  repair,  245,  300,  599 
the  port  of  refuge  is  in    the  direct  course   of  the 

voyage,  315,  J^<J 
vessel  is  chartered  by  the  month.    317,318,  320, 

323-325^  33^-333 
voyage,  320321,323- 

32s f  329-33'^  333 
bears  away  to  repair  accidental  damages, 

320. 323,  328,  334,  333 
voluntary  <lamages,  • 

330, 323^  324-  328,  332,  334-336 
master  sails  the  vessel  on  shares,  316,  329 

boards  ashore,  316, 3/7,  320,  326, 

332, 334*  335 
During  detention  by  captors,     296,  ^og,  327, 330, 331, 

334^  335*  372, 377 
at  sea  to  refit  or  restow  cargo,  304,  j/<?, 

j/p,  J27, 323-327*  329*  330,  332*  334 
destination,    after    discharge   and 

delivery  of  cargo,  304, 321, 329 
by  quarantine,  276,  ^12,320,  327,  333 

blockade,  .  265,272,331,333,333 
embargo,  296,  309 ,  J/J^-J 2 1 ,  j;?7,  JJ7,  jjj 
contrary  winds,  314,  J-2/>  326, 328 

ice,     314,  J/<?,  J/p,  321,325-327, 

328,  330, 332,  334 
shipwreck,  313,  1^^*325*33^*335 
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WAGES  AND  PROVISIONS— (a«/>W»^//.) 

During  detention  in  the  interest  of  the  cargo,  jij^  jig 

the  ordinary  route  of  the  voyage, 

or  at  port  of  departure  by  an  ac- 

.  .      cident  when  about  to  sail,    ^dj, 

302,  318,  Jig,  J2I,  32s,  326, 

328-330,332,334 

case  of  bearing  away  to  refit,  296,  j<2^j2<5^ 

consequence  of  declaration  of  war,  333, 33s 

while  awaiting  convoy,  .  3^7^335 

Time  during  which  allowed,     266,  2jo,  300,  312,  315, 

317, 31^-321, 323,  326,328, 32g,  331-334 
Allowances  for  wages  usually  based  on  crew  list,  316, 

317-321  >  325^  327-332, 334 
provisions  usually  based  on  a  tariff,  316, 

317-321,  325 y  327 y  332,  334 

WALLACHIA— 

Legislation  of,  ......     xxiii. 

WAR— 

Expenses  in  consequence  of  a,  .  .       266 

Munitions  of,  consumed  in  defence  against  encni) ,  166,167-1^3 

contributory  value  of,       .  .  386 

warehouse- 
Loss  or  damage  to  goods  while  in,  at  a  port  of  refuge, 

14,  215,  217,  2ig-230,  281-2^3 

warehousing— 

Expenses  of,  on  cargo  at  a  port  of  refuge,  240.  24^,  231, 
256,  237,  239,  261-263,  266,  270,  276,  278,  279, 

280,-2(^3,  313,  408 

WASTAGE— 

Damage  or  loss  to  cargo  by,  while  at  a  port  of  refuge, 

214,  216,  283 

WATCHMEN— 

Hire  of,  at  a  port  of  refuge,  244,  266,  278,  282 

WATER  CASKS— 

Jettison  of,  ...  .  92,  g3-g6,  g8 
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WATER  damage- 
To  cargo,  placed  on  dock  to  jettison,  13,  113,  11^-120 
in  the  bold,  during  jettison,  13,  113,  iij-120 
while  in  store  at  a  port  of  refuge,    14,  215, 

217,  2ig-2jOy  281-293 
in  putting  out  a  fne,  154-159,  i^g-id^j  48a 

by  flooding  the  bows  because  of  jettison  from 

the  stem,  114 
burning  or  burnt  pac  kages,  75,  154,  157,  159-163^  482 
inflamable  goods,     .....       i6s 

WEAR  AND  TEAR— 

Loss  by,  not  subject  to  contribution,     .  .         ^j,  50,  64 

To  ship  by  delay  at  a  port  of  refuge,     .  .  .       242 

WEARING  APPAREL— 

Whether  they  contribute,  .  S^>  5^^597 

WHARFAGE— 

Charges  for,  in  a  port  of  distress,      240,  246 y  247,  2jo, 

26J,     266,     268 J     269,     276,     282y    313 

WINDS— (5^*^  Gaies.) 

WOOD-STOCKED  ANCHORS— 

Deduction  new  for  old  in  case  of,  .  468,  4gj 

WORMS— 

Injury  to  vessel's  bottom  by,  at  a  port  of  refuge,  .       243 

WOUNDS— 

Of  crew  through  defence  against  enemies,  166,  167— ijj 

wreck- 
Loss  by  cutting  away,  13,  ^5,  /oOy  157,  174,  175,  178, 181-194 
collision  with,  .  14,  j<9,  174 

Damage  or  loss  to  cargo  in  saving  from  a,  .  .       392 

YELLOW  METAL— (5^/r  Metal  Sheathing,) 

YORK-ANTWERP  RULES— 

Provisions  of,    .  .  .  .  .  .       602 

References  to  United  States  in  roman,  to  Foreign  in  italic. 


ERRATA. 


At  page      I,  line  19,  for  '*Church/*  read  **Chcster." 


( ( 


9. 

II, 
24, 

<i 
it 

26, 

29» 

32, 

35 » 
100, 

102, 

13^ 
161, 

176, 

213, 

278, 

295. 
302, 

3i5» 
341, 

3631 

38i» 

397» 

39.8, 
400, 

535» 


i  i 


8, 

37» 

'3' 

3» 
6, 

8, 

i3» 

23> 


**the  chemical,"  read  **a  chemical." 

** are  saved/'  read  **savcd." 

**meriul,"  read  **meruit." 

**di  reels,"  read  *  "directs." 

*'Emerigin,"  read  **Emerigon." 

^'thirteen,"  read  ^'thirteenth." 

**wa.s,"  read  **were." 

*  looser,"  read  **  loser." 
33.  after  ^'5,"  insert  **Ibid." 
**      ^e/e'C.  de  C.  §  281. 
32,  for  **Engel,"  read  **Engles." 

3  and  10,  for  '*prec ceded,"    rea<l    '^preceded." 
20,  for  '*Bologne,"  read  '^Boulogne." 
16  and  3.2,  for  *","  read  **'." 
22,  for  **Bradford,"  read  **Bradhiir.>t." 
37,   *'    **case,"  read  ''question." 
1283,"  read  "1285." 

*'Hannen,"  read  "Hennen." 
22,  '•    "The  'Mary,'  "  read  "The  Brig  'Mary.'" 
45,  "    "Barber,"  read  "Barker." 
22,  "    "storm    which   was    encountered,'    read 

"collision." 
13,  *'    "port,"  read  "point." 
37,  "    '*879,**  read  "1879.'' 

28,  after  "2,"  insert  "Code  de  Com.  §  234." 
2,  for  "relieves,"  read  "relieve." 

7  and  48,  for  "i,"  read"2." 
6  "  29,  "  "2,"  read  "i." 
8,  deU^'ir 

29,  for  "The  'Mary,'"  read  "The  Brig  'Mary." ' 


22, 
21, 


44    »< 


i  4 


«<;• 


.cr 


■^ 


V  ". 


